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PREFACE. 


It  was  the  original  design  of  the  editor  to  complete  this  work  in 
two  volumes  ;  but  it  was  found,  upon  a  careful  examination  of  the 
cases,  that  this  would  require,  either  so  great  a  condensation  of 
them  as  to  make  the  work  scarcely  more  than  a  Digest,  or  the 
omission  of  many  decisions.  Neither  of  these  methods  was  satis- 
factory, and  the  plan  of  the  first  volume  has  been  pursued  in  the 
second,  and  will  be  continued  through  the  series.  The  work  will 
be  completed  in  two,  or,  at  most,  in  three  more  volumes. 

The  present  volume  embraces  the  American  and  foreign  (Eng- 
lish, Scotch,  Irish,  Canadian,  &c.)  cases  decided  between  the 
years  1840  and  1848,  and  contains  an  unusual  number  of  valuable 
decisions.  The  cases  relating  to  insolvent  companies  are  espe- 
cially numerous,  and  are  believed  to  be  very  opportune.  It  was 
thought  best,  for  the  sake  of  convenience,  to  interrupt  slightly  the 
chronological  order  of  the  cases  on  this  subject,  and  they  have 
been  accordingly  placed  together,  beginning  with  p.  579.  The 
undersigned  has  been  greatly  assisted  in  the  preparation  of  this 
volume  by  Melville  M.  Bigelow,  Esq.,  of  the  Boston  Bar. 
The  third  volume  will  be  published  soon. 

EDMUND  H.  BENNETT. 
Boston,  February  1,  1873. 
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FIRE   INSURANCE  CASES. 


LlGHTBODY    VS.    ThB    NORTH    AMERICAN    INSURANCE     COMPANY.1 
(Supreme  Court,  New  Ydrk,  January  Term,  1840.) 
Insurance  by  Agent  —  Revocation.  —  Delivery  of  Policy. 

An  insurance  company  are  bound  by  a  policy  issued  by  an  agent  appointed  to  effect  insur- 
ances for  a  particular  city  and  its  vicinjty,  although  he  insures  property  at  a  distance 
of  100  miles  in  another  city,  for  which  and  its  vicinity  the  company  had  another  agent, 
if  the  agent  issuing  the  policy  claims  to  have  authority  to  effect  the  insurance,  and  the 
fact  of  the  existence  of  the  other  agency  is  not  brought  home  to  the  knowledge  of  the 
assured. 

If  facts  transpired  on  the  application  for  the  insurance  to  put  the  applicant  upon  inquiry 
as  to  the  authority  of  the  agent,  they  should  have  been  submitted  to  the  jury,  and  can- 
not be  urged  on  a  bill  of  exceptions  in  support  of  a  motion  for  a  new  trial. 

Evidence  that  the  agent  of  the  company  in  the  place  where  the  buildings  insured  were 
situated,  would  not  have  insured  them  had  application  been  made  to  him,  was  held  not 
to  be  admissible. 

A  policy  bearing  date  on  the  day  the  premium  is  paid,  takes  effect  by  relation  from  that 
day,  although  not  delivered  until  several  days  afterwards. 

A  delivery  of  a  policy  by  an  agent  is  good,  and  binding  upon  the  principals  where  the  pre- 
mium had  been  previously  paid,  although  the  assured  had  been  informed  by  the  principals 
that  they  intended  to  revoke  the  appointment  of  the  agent,  if  such  delivery  takes  place 
before  revocation  or  knowledge  on  the  part  of  the  agent  of  the  intent  to  revoke. 

This  was  an  action  on  a  policy  of  insurance,  tried  at  the 
Oneida  circuit  in  October,  1838,  before  the  Hon.  Philo  Gridley, 
one  of  the  circuit  judges. 

The  plaintiff  claimed  that  the  defendants,  on  the  30th 
March,  1837,  insured  against  fire  four  wooden  stores  belonging 
to  him,  situate  in  Utica,  for  the  term  of  one  year,  and  under- 
wrote the  sum  of  $2,000;  and  that  on  the  next  day  the  stores 
were  wholly  consumed  by  fire.  The  plaintiff  produced  a  policy 
bearing  date  30th  March,  1837,  signed  by  the  President  and  Sec- 

1  23  Wend.  18. 
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retary  of  the  North  American  Insurance  Company,  and  purport- 
ing to  be  countersigned  on    the  same  day  at  Troy,  by  H.  Z. 
Hayner,  Agent     The  company  is  located  in  the  City  of  New 
York,  and  was  formerly  known  by  the  name  of  "  The  Phcenix 
Fire  Insurance  Company."     The  plaintiff,  residing  in  Utica, 
sent  a  survey  to  R.  J.  Knowlton,  residing  in  Troy,  and  wrote 
him  requesting  to  have  insurance  effected  upon  his  stores,  but 
designating  no  company  in  particular  in  which  to  effect  the  in- 
surance.   Knowlton  on  the  receipt  of  the  plaintiff's  letter  called 
upon  Hayner,  and  inquired  if  he  had  authority  to  take  risks  in 
Utica.     Hayner  answered  that  he  thought  he  had ;  upon  which, 
Knowlton  handed  him  the  survey.     About  a  week  afterwards 
Knowlton  again  called,  when  Hayner  told  him  that  he  had  au- 
thority to  make  the  insurance.     Whereupon  Knowlton  agreed 
to  the  terms  proposed  by  Hayner,  but  not  being  in  funds  at 
the    time,  to  pay  the    premium,  called  on    the   30th    March, 
1837,  paid  the  premium,  and  took  a  receipt  in  these  words: 
"  Rec'd  of  Samuel  Lightbody  thirty  dollars,  as  a  premium  on 
an  insurance  of  his  modern  buildings  in  Utica,  for  the  amount 
of  two  thousand  dollars  —  see  survey  in  my  hands,  30th  March, 
1837.     (Signed)  H.  Z.  Hayner,  agent  for  North  American  Ins. 
Co.  N.  Y."      When   the  receipt   was   given,  Hayner  said  he 
was  busy  in  court,  and  would  give  the  policy  to  Knowlton  at 
a  future  day.      The  receipt  was  given  late  in  the  evening  of 
the  30th  of  March,  and  at  about  two  o'clock  in  the   morn- 
ing of  the  next  day  the  fire  broke  out  in  one  of  the  buildings, 
which  consumed  the  whole   of   them.     The  plaintiff  prepared 
and  forwarded   his  preliminary  proofs  to  Hayner,  who  received 
them  within  ten  days  after  the  fire.     A  few  days  afterwards 
the   plaintiff  called   upon    Hayner  for  the   policy,  who  made 
an  excuse  for  not  delivering  it,  but  told   the  plaintiff  that  he 
would   see   him  in  New  York,  and    there   deliver  it    to  him. 
The   policy  had    been  made   out  previous  to    the    plaintiff's 
demand  of   it.     The   plaintiff  proceeded  to   New  York,   and 
on  the  twenty-first  day  of  April  called    upon   the  officers  of 
the  company  for  payment  of  the  loss,  who  refused  to  pay,  de- 
nying  the    authority  of  Hayner   to  make   an    insurance    in 
Utica.      The  plaintiff  had  two  interviews   with    the   officers 
of  the  company  on  that  day,  and  at  the  second  interview  was 
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told  that  Hayner's  authority  as  agent  of  the  company  bad  been 
revoked ;  that  if  Hayner  delivered  a  policy  pursuant  to  bis  re- 
ceipt, the  company  would  not  be  bound  by  such  delivery,  and 
tbata  letter  would  be  sent  to  him  notifying  him  of  the  revoca- 
tion of  his  power  as  agent,  —  which  letter  was  sent  by  the  first 
mail.  In  the  mean  time,  Hayner  and  the  plaintiff  met  in  the 
city  of  New  York  on  the  same  tweuty-first  day  of  April, 
when  Hayner  voluntarily  delivered  the  policy  to  the  plaintiff 
without  any  solicitation  from  the  latter.  At  this  time  the 
plaintiff  did.  not  inform  Hayner  of  his  powers  having  been  re- 
voked, or  of  an  intended  revocation.  The  letter  of  revocation 
bears  date  on  the  twenty-second,  but  was  not  received  by  Hay- 
ner until  the  twenty-third  day  of  April.  The  defendants  ob- 
jected to  the  reading  in  evidence  of  tbeTeceipt  and  the  policy, 
but  the  objections  were  overruled,  and  the  defendants  excepted. 
The  defendants  read  in  evidence  the  letter  of  appointment 
of  H.  Z.  Hayner  as  their  agent ;  in  it  they  inform  Mr.  Hayner 
that  the  late  Phoenix  Insurance  Company  has  been  revived 
under  its  present  name;  that  the  company  propose  again  as- 
suming country  risks  and  reestablishing  its  agencies;  and  add- 
ing, "  You  have  been  reappointed  an  agent  of  the  company  for 
your  place  for  effecting  insurances.'*  This  letter  bore  date  in 
October,  1836,  and  was  accompanied  by  a  letter  of  instructions 
commencing  in  these  words:  "For  the  purpose  of  extending 
their  business  in  Troy  and  its  vicinity,  this  company  have 
appointed  you  their  agent,"  &c.  The  company  in  those  letters 
informed  Hayner  that  a  package  of  twenty-five  polices  signed 
by  the  president  and  secretary  had  been  prepared,  and  would 
be  forwarded  to  him.  On  receiving  this  appointment,  Hayner 
inserted  an  advertisement  in  two  of  the  public  newspapers  in 
Troy,  announcing  that  he  had  been  appointed  an  agent  of  the 
company  to  effect  insurances  on  all  kinds  of  buildings,  machin- 
ery, merchandise,  and  household  furniture,  in  the  city  of  Troy 
and  its  vicinity.  It,  however,  was  proved  by  Knowlton  that  he 
bad  not  seen  the  letter  of  appointment,  the  instructions,  or  the 
advertisement,  and  that  he  called  upon  Hayner  to  effect  the  in- 
surance in  consequence  of  seeing  the  words  on  a  label  upon  the 
door  of  his  office,  inscribed,  u  Phoenix  Fire  Insurance  Compa- 
ny."    The  defendants  also  proved  that  they  had  an  agency  for 
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the  city  of  Utica  and  its  vicinity, in  the  month  of  March,  1837; 
that  such  agency  was  advertised,  but  whether  it  was  known  to 
the  plaintiff  was  not  stoown.     The  defendants  offered  to  prove 
that  the  risks  in  the  block  in  which  the  plaintiff's   buildings 
were  situate  were  very  hazardous,  and  that  their  agent  in  Utica 
had  refused  to  insure  buildings  in  that  block,  which  was  gen- 
erally known  in  Utica  and  among  the  owners  and  occupants 
of  that  block ;  and  also  offered  to  prove  by  their  Utica  agent, 
that  if  the  plaintiff  had  applied  to  him  for  insurance  upon  the 
buildings  destroyed,  he  would  have  refused  to  take  the  risk: 
which  offers  were  objected  to  and  the  evidence  refused  to  be 
received.     The  defendants  next  offered  to  prove  by  their  secre- 
tary that  he  had  read  the  survey  signed  by  the  plaintiff,  that  be 
had  been  in  the  business  of  fire  insurance  eleven  years,  and  that 
the  risk  in  question  was  a  special  risk  (which  by  the  letter  of 
instructions  the  agent  had  no  authority  to  take  without  con- 
sulting his  principals),  and  that  the  company  would  not  have 
taken  the  risk  had  the  application  been  made  at  the  principal 
office.      This  offer  was  also  objected   to,  and   the    evidence 
rejected.     The    judge  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover,  and  the  jury  accordingly  found  a  verdict  in 
his  fav^or  for  $2187.21.     The  defendants  by  their  counsel  hav- 
ing  excepted  to  the  charge  of  the    judge,  and  to  the  various 
decisions  made  by  him  as  to  the  reception  and  rejection  of  evi- 
dence, obtained  his  signature  to  a  bill  of  exceptions,  and  now 
moved  for  a  new  trial. 

W.  C.  Noyes,  for  the  defendants,  insisted  that  his  clients 
were  not  bound  by  the  policy  declared  upon.  Hayner  was  not 
authorized  to  insure  buildings  in  Utica,  but  was  expressly  lim- 
ited to  Troy  and  its  vicinity  by  his  appointment  and  letter  of 
instructions.  Again  :  the  policy  was  not  available  to  the  plain- 
tiff, having  been  received  by  him  after  notice  that  the  defend- 
ants had  repudiated  the  act  of  Hayner,  and  that  they  intended 
to  revoke  his  authority.  The  evidence  offered  by  the  defendants, 
that  their  agent  in  Utica  had  refused  to  insure  buildings  in  the 
same  block  m  which  the  plaintiff's  buildings  were  situated,  and 
that  such  fact  was  generally  known,  and ,  that  had  application 
for  insurance  been  made  to  such  agent  it  would  have  been 
declined,  ought  to  have  been  received ;  it  would  have  shown 
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the  mala  fides  of  the  plaintiff  in  applying  for  insurance  to  the 
agent  of  the  defendants  at  Troy,  and  also  in  receiving  the  pol- 
icy after  knowledge  that  the  act  of  Hayner  had  been  disavowed 
by  the  defendants.  The  receipt  for  the  premium  and  the  policy 
8hoald  not  have  been  received  in  evidence. 

C.  A.  Mann,  for  the  plaintiff.  The  contract  of  insurance  was 
perfect  on  tbe  payment  of  the  premium  on  the  thirtieth  day  of 
October,  and  the  subsequent  delivery  of  the  policy  related  back 
to  that  day.  Hayner  had  full  power  to  effect  the  insurance. 
He  is  not  limited  by  his  appointment  or  letter  of  instructions  to 
any  particular  territory,  and  being  furnished  with  blank  policies, 
signed  by  the  president  and  secretary  of  the  company,  the 
plaintiff  might  well  consider  him  the  general  agent  of  the  com- 
pany. If  he  has  violated  his  private  instructions,  third  persons 
cannot  be  affected  thereby.  The  delivery  of  the  policy  was 
previous  to  the  revocation  of  his  power ;  indeed  the  policy  rqay 
well  be  considered  as  having  been  delivered  in  Troy,  at  the 
time  when  the  plaintiff  called  for  it,  and  the  agent  promised  to 
take  it  to  New  York,  and  deliver  it  there. 

By  tbe  Court,  Bronson,  J.  Without  intending  to  intimate 
any  opinion  in  a  question  which  may  be  made  between  tbe 
principals  and  their  agent,  I  shall  assume,  for  all  tbe  purposes 
of  this  case,  that  the  agent  departed  from  his  instructions  in 
taking  a  risk  at  Utica.  This  hypothesis  will  not  aid  the  defend- 
ants. Hayner  was  a  general  agent  for  effecting  insurances  in 
behalf  of  the  company,  and  acted  within  the  general  scope  of 
his  authority  in  taking  this  risk.  Although  he  must  answer  to 
his  principals  for  departing  from  their  private  instructions,  he 
clearly  bound  them  so  far  as  third  persons,  dealing  with  him  in 
good  faith,  are  concerned.  The  question  is  not  so  much  what 
authority  the  agent  had  in  point  of  fact,  as  it  is  what  powers 
third  persons  had  a  right  to  suppose  he  possessed,  judging  from 
his  acts  and  the  acts  of  his  principals.  Perkins  v.  Wash.  Ins. 
Co.  4  Cowen,  645.  This  rule  is  necessary  to  prevent  fraud  and 
encourage  confidence  in  dealing.  2  Kent's  Comm.  620.  It  is 
difficult  to  conceive  how  the  defendants  could  have  conferred 
a  more  unlimited  authority  upon  the  agent,  so  far  as  third  per- 
sons are  concerned,  than  they  did  by  furnishing  him  with  poli- 
cies already  executed  by  the  officers  of  the  company,  and  ready 
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to  be  delivered  to  any  one  who  might  wish  to  contract,  after 
his  name,  the  subject  insured,  extent  of  the  risk,  and  date  of  the 
transaction,  had  been  inserted  in  the  contract.  The  plaintiff 
had  a  right  to  believe  that  the  defendants  reposed  unlimited 
confidence  in  Hayner,  in  relation  to  the  subject  of  his  agency; 
and  it  would  be  a  monstrous  doctrine  to  hold  that  they  may 
now  discharge  themselves  by  setting  up  their  private  instruc- 
tions, which  were  wholly  unknown  to  the  plaintiff  when  he 
entered  into  the  contract.  The  rule  is  different  in  relation  to  a 
special  agent;  he  cannot  bind  his  principal  beyond  the  precise 
limit  of  his  authority.  But  Hayner  was  a  general  agent,  acting 
within  the  scope  of  his  powers;  and  if  he  was  wrong  in  taking 
this  risk,  that  is  a  question  to  be  settled  between  him  and  bis 
principals. 

The  objection  that  this  was  a  special  risk,  and  that  Hayner 
had  no  authority  to  take  special  risks  without  consulting  the 
company,  depends  on  the  same  principle  as  the  objection  al- 
ready noticed,  and  requires  no  separate  consideration. 

There  is  no  ground  for  imputing  bad  faith  to  the  plaintiff,  or 
to  his  agent,  Enowlton,  who  negotiated  the  contract  with  Hay- 
ner. So  far  as  appears,  the  plaintiff  did  not  know  that  the 
defendants  had  an  agent  in  Utica ;  and  if  be  had  known  that 
fact,  he  did  not  instruct  his  agent  at  Troy  to  insure  with  the 
defendants.  Enowlton  called  on  Hayner  because  he  saw  from 
the  sign  on  his  door  that  he  was  an  agent  for  making  insurance. 
He  asked  Hayner  if  he  had  authority  to  take  risks  in  Utica, 
and  the  agent  answered  he  thought  he  had.  There  was  noth- 
ing in  this  calculated  to  excite  a  doubt  concerning  the  extent 
of  the  agent's  powers;  and  besides,  the  counsel  did  not  suggest 
on  the  trial,  as  they  did  on  the  argument,  that  there  was  enough 
to  put  Knowlton  upon  inquiry.  It  is  too  late  now  to  raise  that 
question,  if  there  was  ever  any  ground  for  making  it.  The 
offer  to  prove  that  risks  in  the  plaintiff's  block  were  very  hazard- 
ous, was  of  no  manner  of  consequence,  so  long  as  there  was  no 
pretence  that  the  plaintiff  had  either  misrepresented  the  true 
character  of  the  risk,  or  omitted  anything  which  should  have 
been  stated  in  the  survey  on  which  the  defendants  acted.  Nor 
was  it  a  matter  of  any  moment  that  the  defendant's  agents  at 
Utica  had  refused  to  take  risks  in  that  block,  and  would  have 
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refused  this  risk  had  it  been  offered  to  them.  That  fact  could 
prove  nothing  against  the  plaintiff.  And  had  the  plaintiff 
known  that  R.  &  S.,  the  agents  at  Utica,  had  refused  to  insure 
other  buildings  in  the  same  block,  which  is  more  than  the  de- 
fendants offered  to  prove,  that  would  not  alter  the  case.  Be- 
cause other  persons  could  not  obtain  an  insurance,  it  did  not 
follow  that  the  plaintiff  could  not;  and  if  the  plaintiff  himself 
had  been  refused  by  one  agent  or  company,  it  did- not  preclude 
hira  from  applying  to  another.  If  he  was  chargeable  with  no 
concealment  or  misrepresentation,  affecting  the  contract  which 
was  made,  it  cannot  be  avoided  on  the  ground  that  one,  or  even 
a  dozen  other  persons,  had  refused  to  make  a  similar  contract 
with  him. 

The  defendants  did  not  avow  on  the  trial  that  they  intended 
to  impute  fraud  on  the  plaintiff;  but  if  they  had  done  so,  the 
several  offers  of  evidence  did  not  go  far  enough  to  raise  such  a 
question. 

If  the  policy  was  well  delivered,  it  took  effect  by  relation 
from  the  day  of  its  date,  which  was  the  day  on  which  the 
premium  was  paid,  and  the  contract  concluded.  Jackson  v. 
Ramsey,  3  Cowen,  75,  and  cases  cited.  It  was  the  manifest 
intent  of  the  parties  that  the  contract  should  operate  from  the 
day  of  its  date,  so  as  to  give  the  plaintiff  the  same  legal  remedy 
which  he  would  have  had  if  the  policy  had  in  fact  been  deliv- 
ered on  that  day ;  and  the  law  will  give  effect  to  that  intention. 
This  doctrine  was  not  directly  denied  on  the  argument;  but  it 
was  said  that  the  policy  was  not  duly  delivered  on  the  21st 
April,  for  the  double  reason  that  the  power  of  the  agent,  was 
then  at  an  end,  and  the  plaintiff  had  notice  that  the  defendants 
refused  to  ratify  or  be  bound  by  his  act  in  making  the  contract. 
Although  the  defendants  told  the  plaintiff  on  the  21st  of  April 
that  the  authority  of  Hayner  had  been  revoked,  the  letter  of 
revocation  was  not  even  written  until  the  next  day,  and  it  was 
not  received  by  Hayner  until  the  23d  of  April.  So  far  as  the 
agent  was  concerned,  he  not  only  pursued  his  authority  in 
delivering  the  policy,  but  he  acted  in  perfect  good  faith  towards 
his  principals,  for  he  had  no  notice  that  they  intended  to  put  an 
end  to  his  agency.  The  delivery  was  well  made  and  bound  the 
defendants,  unless  there  was  something  in  the  circumstances 
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of  the  case  which  should  have  precluded  the  plaintiff  from 
receiving  the  policy  when  it  was  offered  to  him. 

How  does  the  question  stand  in  relation  to  the  plaintiff?  He 
had,  as  we  have  already  seen,  made  a  valid  contract  with  the 
defendants,  and  was  entitled  to  the  usual  evidence  of  that  con- 
tract—  a  policy  of  insurance.  He  could,  I  think,  have  main- 
tained an  action  on  the  case  against  the  defendants  for  a  refusal 
to  deliver  the  policy,  in  which  he  would  have  recovered  dam- 
ages to  the  full  amount  of  his  loss.  But  if  his  remedy  at  law 
was  questionable,  he  had  a  perfect  equitable  right  to  the 
delivery  of  the  usual  policy,  which  he  might  have  enforced  in 
the  proper  forum.  Perkins  v.  Washington  Ins.  Co.  4  Co  wen, 
645.  Having  this  equitable  right  to  the  policy,  he  was  clearly 
at  liberty  to  receive  it,  when  voluntarily  tendered  him  by  one 
who  had  authority  to  deliver  it.  It  would  be  a  refinement  in 
law,  if  not  in  ethics,  to  hold  a  man  precluded  from  accepting 
that  which  was  rightfully  his  due,  because  he  happened  to  know 
that  the  debtor  did  not  intend  to  discharge  his  obligation. 

The  plaintiff  was  not  told  that  the  authority  of  Hayner  had 
been,  or  would  be  revoked,  until  his  second  call  at  the  defend- 
ants' office  on  the  21st  of  April,  and,  for  aught  that  appears, 
the  policy  had  then  been  delivered.  But  suppose  the  delivery 
was  after  the  second  call.  The  plaintiff  was  not  chargeable 
with  notice  that  the  powers  of  the  agent  had  been  revoked,  for 
such  was  not  the  fact.  The  defendants  can  claim  nothing  on 
the  ground  of  having  given  information  which  was  untrue. 
The  only  notice,  then,  which  could  properly  be  imputed  to  the 
plaintiff,  was  notice  that  the  defendants  intended  to  revoke  the 
powers  of  the  agent.  Immediately  afterward,  if  it  had  not 
happened  before,  Hayner  met  the  plaintiff,  in  pursuance  of  the 
appointment  previously  made  at  Troy,  and  delivered  the  policy. 
There  was  no  false  suggestion  or  deceit  on  the  part  of  the  plain- 
tiff; he  neither  said  nor  did  anything  to  induce  the  delivery. 
The  matter  then  comes  to  this :  The  plaintiff  accepted  that 
which  was  voluntarily  tendered,  and  was  his  rightful  due,  with 
the  knowledge  that  his  debtor  did  not  intend  he  should  have 
it.     That  cannot  be  a  good  impeachment  of  his  title. 

Although  the  plaintiff  could  not  sue  on  the  receipt  for  pre- 
mium, that  paper  was  properly  received  in  evidence  as  a  part 
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of  the  transaction.  The  objection  to  reading  the  policy  in  evi- 
dence is  disposed  of  in  what  has  already  been  said  ;  and  so  also 
with  the  objection  that  the  preliminary  proofs  showed  a  loss 
accruing  previous  to  the  execution  and  delivery  of  the  policy. 
There  are,  I  believe,  no  other  exceptions  which  were  not  aban- 
doned on  the  argument.  New  trial  denied. 

See  Stephenson  v.  N.  Y.  fr  Harlem  R.  American  Ins.  Co.  3  Woodb.  &  M.  529 

R.Co.  2  Ducr,   348    (1853),  where   the  (1847);  Gloucester  Man.  Co.  v.  Howard 

ground  of  this  decision  is  stated.      See  Fire  Ins.  Co.  5  Gray,  497  (1855);  Bebee 

also  New  York  Central  Insurance  Co.  v.  v.  Hartford  Mat.  Ins.  Co.  25   Conn.  51 

National    Protection    Ins.    Co.   20  Barb.  (1856). 
476(1855);4Kernan,  85  (1856);  Nicd  v. 


Gilbert  vs.  The  North  American  Fire  Insurance  Company.1 

(  Supreme  Court,  New  York,  January  Jerm,  1840.) 

Notice  of  Loss.  —  Alienation.  —  Conditional  Delivery. 

in  an  action  on  a  policy  of  insurance  against  fire,  the  plaintiff  on  the  trial  must  show 
that  he  had  an  insurable  interest  in  the  premises ;  but  it  is  not  necessary  in  the  account 
of  loss  furnished  as  a  part  of  the  preliminary  proofs,  to  state  the  nature  of  his  interest,  if 
the  conditions  of  insurance  do  not  require  it. 

Under  a  policy  requiring  the  insured  to  deliver  a  particular  account  of  his  loss,  his  affi- 
davit that  the  mill  which  belonged  to  him,  and  which  was  insured,  was,  on  a  specified 
day,  totally  destroyed  by  fire,  and  that  his  loss  and  damage,  by  reason  of  the  fire,  would 
exceed  $10,000,  was  held  a  full  and  fair  compliance. 

It  is  not  an  alienation  of  property  for  the  insured  to  make  a  deed  thereof,  and  hand  it  to 
the  grantee  to  be  by  him  deposited  with  a  third  person,  who  was  to  hold  it  until  a  certain 
contingency,  before  final  deliver}'  to  the  grantee ;  although  the  grantee  wrongfully  puts 
the  deed  on  record. 

This  action  was  tried  at  the  T)swego  circuit,  in  December, 
1838,  before  the  Honorable  Philo  Gridley,  one  of  the  circuit 
judges. 

The  defendants,  on  the  7th  December,  1836,  entered  into  a 
policy  of  insurance  against  fire,  to  the  amount  of  $4,000,  upon 
a  stone  flouring  mill,  and  a  framed  warehouse  attached  thereto, 
belonging  to  the  plaintiff,  situate  at  Oswego,  for  one  year  from 
the  date  of  the  policy.     The  mill  took  fire  on  the  23d  October, 

i  23  Wendell,  43. 
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1837,  and  was  injured  to  a  great  amount  The  first  objection 
taken  to  a  recovery  was  an  alleged  defect  in  the  preliminary 
proofs;  the  defendants  insisting  that  the  plaintiff  should  have 
stated  bis  interest  in  the  premises  at  the  time  of  the  insurance, 
and  at  the  time  of  the  loss.  The  account,  or  rather  affidavits, 
of  the  loss  made  by  the  plaintiff,  commenced  as  follows:  "  H. 
S.  G.  deposes  that  the  flouring  mill  which  belonged  to  him,  in 
the  village  of  Oswego,  and  which  was  insured  by,  &c,  was, 
on,  &c,  totally  destroyed  by  fire,"  &c.  This  objection  was 
overruled  by  the  circuit  judge.  The  defendants  next  under- 
took to  show  that  the  plaintiff  had,  without  their  assent,  parted 
with  his  interest  in  the  premises  insured  ;  and  they  accordingly 
produced  in  evidence  a  deed  in  fee,  bearing  date  19th  May, 
1837,  whereby  the  plaintiff,  for  the  consideration  of  $16,000, 
conveyed  the  property  to  one  Jeremiah  Nottingham.  The 
grantee  in  that  deed,  being  called  by  the  plaintiff,  testified 
that  he  entered  into  a  contract  with  the  plaintiff  for  the  pur- 
chase of  the  premises;  that  it  was  agreed  that  the  plaintiff 
should  execute  a  deed  to  him,  and  that  be  (the  witness)  should 
execute  a  mortgage  back  to  secure  the  payment^of  $11,000; 
and  as  to  the  residue  of  the  purchase  money,  viz :  $5,000,  that 
it  should  remain  open  until  the  close  of  a  controversy  between 
the  plaintiff  and  one  White,  the  grantor  of  the  plaintiff,  in 
respect  to  incumbrances  charged  upon  the  property ;  that  the 
deed  and  mortgage  should  be  placed  in  the  hands  of  Mr.  Bab- 
cock,  of  Oswego,  to  be  retained  by  him  until  the  settlement  of 
the  controversy  between  the  plainjtiff  and  White,  and  then  to 
be  delivered  over  and  take  effect.  The  deed  and  mortgage 
were  accordingly  executed,  and  were  both  left  in  the  bands  of 
a  witness  to  forward  to  Mr.  Babcock.  He  subsequently  ex- 
plained that  the  understanding  was,  that  the  deed  should  be 
transmitted  to  the  clerk's  office  of  Oswego,  to  be  recorded,  and 
then  handed  over  to  Mr.  Babcock,  to  remain  until,  &c  He 
accordingly  sent  the  deed  to  the  clerk's  office,  and  the  mort- 
gage to  Mr.  Babcock,  in  whose  hands  both  the  deed  and  mort- 
gage now  remain;  the  witness  testifying  that  he  had  never 
accepted  or  received  the  deed.  The  deed  and  mortgage  were 
recorded  on  the  same  day.  The  defendants  also  gave  in  evi- 
dence a  deed  of  assignment,  bearing  date  5th  July,  1837,  exe- 
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coted  by  tbe  plaintiff  to  one  William  P.  Nottingham,  in  trust, 
for  the  payment  of  certain  debts,  whereby  the  plaintiff  granted 
all  his  real  estate,  a  schedule  whereof  was  declared  to  be 
annexed.  On  production  of  the  schedule  it  was  manifest  that 
the  property  at  Oswego  was  not  embraced  in  the  assignment. 
Upon  this  evidence  the  counsel  for  the  defendants  moved  for  a 
nonsuit,  which  being  refused,  an  exception  was  taken,  and  the 
jury,  urfder  the  charge  of  tbe  judge,  found  a  verdict  for  the 
plaintiff.     The  defendants  ask  for  a  new  trial. 

W.  C.  Noyes,  for  tbe  defendants. 

W.  Duer  <$•  B.  Davis  Noxony  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  It  was  necessary  for  the  plaintiff 
to  establish  on  tbe  trial  his  interest  in  the  subject  insured ;  but 
I  find  nothing  in  tbe  ninth  condition  annexed  to  the  policy 
which  made  it  necessary  for  him  to  state  the  nature  of  his  inter- 
est in  the  affidavit,  which  formed  a  part  of  the  preliminary 
proofs.  He  was  to  deliver  a  particular  account  of  his  loss,  and 
accompany  the  same  with  his  oath.  He  stated  in  bis  affidavit, 
that  the  flouring  mill  which  belonged  to  him,  and  which  was 
insured,  was,  on  a  specified  day,  totally  destroyed  by  fire,  and 
that  his  loss  and  damage,  by  reason  of  tbe  fire,  would  exceed 
ten  thousand  dollars.  This  seems  to  be  a  full  and  fair  compli- 
ance with  that  part  of  the  ninth  condition  which  relates  to  this 
question,  and  I  think  no  criticism  upon  the  words  of  the  affi- 
davit would  have  been  attempted,  bad  it  not  been  for  the  ques- 
tion which  arose  concerning  the  conveyance  of  the  property 
before  the  loss  happened.  That  question  remains  to  be  consid- 
ered by  itself.  The  objection  iq  tbe  preliminary  proofs  was 
properly  overruled. 

There  is  no  foundation  for  the  objection,  that  the  plaintiff's 
interest  in  tbe  mill  parsed  by  the  trust  deed  to  William  P.  Not- 
tingham. The  general  words,  **  all  my  real  estate,"  were 
plainly  qualified  and  restricted  in  their  operation,  by  the  refer- 
ence which  immediately  followed  to  "a  schedule,"  in  which 
two  parcels  of  land  were  particularly  described,  and  the  Oswego 
property  was  not  mentioned.  It  would  be  doing  violence  to 
the  plain  intent  of  the  parties  to  say  that  the  mill  passed  by 
that  deed. 

The  deed  of  May  19, 1837,  to  Jeremiah  Nottingham,  presents 
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a  more  important,  though  not  a  very  difficult  question.  If  the 
grantor  do  not  intend  that  his  deed  shall  take  effect  until  some 
condition  is  performed,  or  the  happening  of  some  future  event, 
he  should  either  keep  it  himself,  or  leave  it  with  some  third 
person  as  an  escrow,  to  be  delivered  at  the  proper  time.  If  he 
deliver  it  as  his  deed  to  the  grantee,  it  will  operate  immediately, 
and  without  any  reference  to  the  performance  of  the  condition, 
although  such  a  result  may  be  contrary  to  the  express  stipula- 
tion of  the  parties  at  the  time  of  the  delivery.  This  is  one  of 
the  cases,  in  which  the  law  fails  to  give  effect  to  the  honest 
intention  of  the  parties,  for  the  reason  that  they  have  not 
adopted  the  proper  legal  means  of  accomplishing  their  object. 

But  this  case  does  not  come  within  the  rule.  There  was  no 
delivery  of  the  deed,  either  upon  condition,  or  otherwise,  to  the 
grantee.  The  agreement  of  the  parties  was,  in  substance,  that 
the  deed  should  bq  placed  in  the  hands  of  Mr.  Babcock,  until 
the  controversy  with  White  should  be  settled,  and  then,  and 
not  before,  the  conveyances  should  be  delivered.  It  was  not 
necessary  that  the  word  escrow  should  be  used  in  making  this 
arrangement.  The  intention  of  the  parties  was  sufficiently 
manifested  without  it.  Clark  v.  Gifford,  10  Wendell,  310.  If 
Babcock  had  been  present,  and  the  conveyances  bad  been 
handed  to  him  at  that  time,  there  would  have  been  no  question 
about  it ;  and  although  absent,  if  the  deed  had  been  sent  to 
him,  with  the  proper  instructions,  by  the  hand  of  a  third  per- 
son, it  could  not  be  maintained  that  this  would  amount  to  a 
delivery  to  the  grantee. 

Now,  what  was  done  in  this  case?  The  deed,  as  well  as  the 
mortgage,  was  left  in  the  hands  of  Nottingham  to  be  forwarded 
to  Babcock,  the  depositary.  It  was  not  put  into  the  hands  of 
the  grantee  to  keep,  but  merely  as  a  mode  of  transmission  to 
Babcock,  as  was  well  said  by  the  judge  on  the  trial.  There 
was  neither  any  formal  delivery  nor  any  intent  that  the  grantee 
should  take  it  as  the  deed  of  the  grantor.  Nottingham  received 
it,  not  as  grantee,  but  as  the  agent  of  the  grantor  for  a  special 
purpose ;  and  I  see  no  good  reason  why  he  could  not  execute 
that  trust  as  well  as  a  stranger.  He  did  execute  it  with  fidelity, 
and  the  deed  still  remains  with  the  depositary  agreed  on  by  the 
parties. 
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The  fact  that  the  deed  had  been  recorded  was  only  primd 
facie  evidence  of  a  delivery,  which  might  be  rebutted.  Jackson 
v.  Perkins,  2  Wendell,  308.  What  would  have  been  the  conse- 
quence bad  Nottingham  conveyed  to  a  bond  fide  purchaser, 
need  not  be  considered  on  this  occasion. 

New  trial  denied. 


Allen,  Safford  &  Company  vs.  The  Vermont  Mutual  Fire 
Insurance  Company.1 

(  Supreme  Court,  Vermont,  February  Term,  1840.) 

Concealment  —  Waiver  of.  — Receipt  of  Premium. 

If  a  policy  of  insurance,  executed  by  a  mutual  fire  insurance  company,  is  obtained  upon 
the  suppression  of  a  fact  material  to  the  risk,  a  subsequent  reception  by  the  company 
of  in  instalment  on  the  premium  bote  of  the  insured,  does  not  render  the  policy  binding 
upon  the  company,  where  neither  the  company  nor  their  agent  have  notice  of  the  ex- 
istence of  the  fact  suppressed. 

Assumpsit  on  a  policy  of  insurance,  to  recover  damages  for 
the  destruction  of  the  plaintiff*'  cotton  factory  by  fire. 

Plea,  non  assumpsit     Issue  to  the  country. 

Upon  the  trial  in  the  county  court,  the  plaintiffs  gave  in 
evidence  their  application,  made  in  writing,  to  the  defendants, 
for  an  insurance  upon  their  cotton  factory,  in  which  application 
the  dimensions  of  the  factory  building,  materials  of  which  it 
was  built,  number  of  stoves  used,  &c,  were  particularly  de- 
scribed ;  but  the  application  did  not  contain  any  description  or 
statement  of  an  apparatus  for  manufacturing  sizing,  erected  in 
said  factory  building. 

The  application  was  signed  by  Allen,  Safford  &  Co.,  and 
countersigned  by  J.  N.  Hinsdale,  agent  of  sard  insurance  com- 
pany. The  plaintiffs  also  gave  in  evidence  the  policy  of  in- 
surance declared  upon,  in  which  reference  was  made  to  the 
plaintiffs'  application  for  a  more  particular  description  of  the 
property  insured,  and  as  forming  a  part  of  said  policy. 

It  was  admitted  that  there  was,  at  the  time  of  said  applica- 
tion, and    continued  to  be  to  the  time  of  the  destruction  of 

i  12  Vermont,  366. 
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said  building  by  fire,  an  apparatus  in  the  fourth  story  of  said 
building,  consisting  of  a  kettle  set  in  brick  work  over  an  arch, 
in  which  fire  was  used  for  the  purpose  of  generating  steam 
for  the  manufacture  of  sizing,  which  apparatus  was  used  for 
that  purpose  during  the  period  above  mentioned,  sometimes 
once,  and  sometimes  twice  in  a  week,  from  one  to  two  hours 
at  each  time,  and,  on  one  occasion,  viz:  on  the  day  preced- 
ing the  fire,  it  was  used  once  or  twice  in  the  course  of  the 
day ;  that  the  plaintiffs  made  the  sizing  in  the  afternoon  of 
that  day;  that  such  sizing  was  an  indispensable  article  in 
manufacturing  cotton  cloth,  and  that  such  an  apparatus  for 
making  it,  in  factories  of  the  size  of  the  plaintiffs',  was  usually 
placed,  with  the  dresser,  in  such  part  of  the  factory  building 
as  convenience  required. 

On  this  point  the  defendants  insisted,  and  requested  the 
court  to  charge  the  jury,  that  the  omission,  on  the  part  of 
the  plaintiffs,  to  disclose  the  existence  of  the  sizing  apparatus 
did,  in  law,  make  the  contract  of  insurance  void;  but  the 
court  decided  and  charged  the  jury  that  such  an  omission 
did  not  vitiate  or  make  void  the  contract,  unless  the  exist- 
ence of  said  apparatus  was,  in  the  opinion  of  the  jury,  mate- 
rial to  the  risk. 

Testimony  was  introduced,  on  the  part  of  the  plaintiffs,  tend- 
ing to  show  that  the  risk  was  not  enhanced  by  said  apparatus, 
and,  on  the  part  of  the  defendants,  testimony  was  introduced 
tending  to  show  that  the  destruction  of  the  factory  by  fire  was 
caused  by  the  use  of  said  apparatus  on  the  day  previous  to 
its  destruction. 

The  plaintiffs  also  offered  in  evidence  the  vote  of  the  directors 
of  said  company,  passed  on  the  second  day  of  February,  1836, 
which  was  objected  to  by  the  defendants,  and  admitted  by  the 
court,  which  vote  is  as  follows  :  — 

44  Voted :  That  a  member  be  appointed  to  go  and  examine 
the  loss  at  Bennington,  and  to  examine  the  factories  as  to 
their  safety  and  internal  construction.  Thomas  Reed,  Jr., 
appointed." 

The  plaintiffs  also  introduced  testimony  tending  to  show 
that  the  person  so  appointed,  in  pursuance  of  said  vote, 
visited    Bennington,   and    examined    the    factories    there,  and 
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that,  subsequently,  the  defendants  received  of  the  plaintiffs 
an  instalment  or  call  of  forty-four  dollars  on  the  policy  in 
question.  This  testimony  was  objected  to  by  the  defendants, 
but  admitted  by  the  court. 

The  destruction  of  the  factory  by  fire,  during  the  term  of 
the  policy,  was  admitted,  and  the  amount  of  the  loss  was 
agreed  upon  by  the  parties. 

In  relation  to  the  vote  of  February  2,  1836,  and  of  the 
proceedings  of  the  agent  under  it,  the  court  charged  the  jury 
that  if  the  agent  of  the  company,  in  pursuance  of  such  vote, 
went  to  the  factory  in  question,  and  the  company  afterwards 
received  the  instalment  of  forty-four  dollars,  the  defendants 
were  liable  in  this  action,  although  the  jury  might  believe 
that  the  sizing  apparatus  was  material  to  the  risk,  and  had 
been  omitted  in  the  application. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defend- 
ants excepted. 

Other  important  questions  than  those  above  stated  were  pre- 
sented in  the  bill  of  exceptions,  but  as  they  were  not  decided 
by  this  court,  they  are  omitted  in  the  statement  of  the  case. 

A.  Spauldingj  for  defendants. 

J.  &  Robinson  Sf  W.  &  Southworth,  for  plaintiffs. 

&  &  Phelps,  for  defendant,  in  reply. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  involves  several  important  questions, 
and  some  of  them  are  not  without  considerable  difficulty.  It 
has  been  argued  at  great  length  and  with  much  ability ;  but, 
from  the  shortness  of  the  time  allowed  us  for  an  examination, 
we  are  not  prepared,  at  this  time,  to  come  to  a  conclusion  on 
all  the  questions  which  the  case  presents.  There  is,  however, 
one  point  upon  which  the  court  are  all  satisfied  that  the  defend- 
ants must  have  a  new  trial,  and  we  are,  therefore,  induced  to 
decide  the  case  on  that  single  point,  leaving  all  other  questions 
open.  It  seems,  after  this  policy  had  been  executed,  and  after 
the  company  had  sustained  a  loss  on  some  other  factory  insured 
by  them  at  Bennington,  the  company  passed  a  vote  directing 
that  a  member  of  the  company  should  be  appointed  to  go  and 
examine  the  loss  at  Bennington,  and  also  examine  the  factories 
as  to  their  safety  and  internal  construction  ;  and  Thomas  Reed 
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was,  on  the  second  day  of  February,  1836,  appointed  to  per- 
form this  duty.  It  appears,  also,  that  evidence  was  given  to 
the  jury  tending  to  prove  that,  in  pursuance  of  said  vote,  an 
agent  of  the  company  visited  Bennington  and  examined  the 
factories  there,  and  that  subsequently  the  company  received  of 
the  plaintiff*  an  instalment  of  forty-four  dollars  on  the  policy  io 
question.  On  this  part  of  the  case,  the  jury  were  told  that  if 
they  found  that  the  agent  of  the  company  went  in  pursuance  of 
the  vote  of  the  company  to  the  factory  in  question,  and  the  com- 
pany afterwards  received  the  instalment,  the  defendants  were 
liable  on  the  policy  of  insurance,  although  they  should  find 
that  the  sizing  apparatus  was  material  to  the  risk,  and  had  been 
omitted  in  the  application.     This  was  evidently  incorrect. 

The  vote  of  the  company  did  not  contemplate  that  the  agent 
should  examine  the  factories  "  as  to  their  safety  and  internal 
construction "  with  a  view  of  comparing  them  with  the  appli- 
cations, in  order  to  enable  the  company  to  decide  whether  any 
of  the  policies  were  fraudulent.  The  object  seemed  to  be  to 
make  a  general  examination  of  them,  and  there  is  no  evidence 
that  the  agent  even  knew  what  the  representation  was,  as  speci- 
fied in  the  application,  upon  which  the  policy  in  question  was 
executed.  There  is  no  evidence  that  the  agent  ever  saw,  or 
had  any  knowledge  of  the  existence  of,  the  sizing  apparatus. 
The  jury  were  not,  by  the  instructions  given  them,  required  to 
find  such  knowledge.  The  court  say,  if  the  agent,  in  pursu- 
ance of  the  vote  of  the  company,  went  to  the  factory  in  ques- 
tion, and  the  company  afterwards  received  the  instalment,  it  is 
sufficient.  It  is  not  necessary  to  decide  whether,  if  this  policy 
was  obtained  through  the  fraudulent  suppression  of  what  was 
material  to  the  risk,  it  was  competent  for  the  company  to  waive 
the  objection  by  subsequent  matter,  so  as  to  render  valid  the 
policy.  If  the  agent  had  been  clothed  with  power  to  examine 
as  to  the  validity  of  the  policy,  it  is  clear  that  the  reception  of 
a  subsequent  instalment  could  not  operate  as  a  waiver  of  such 
suppression,  unless  the  agent  had  knowledge,  at  the  time  of 
the  payment,  of  the  fact  suppressed.  This  knowledge  the 
jury  should,  at  least,  have  been  told  they  must  find,  before 
they  could  give  any  effect  to  the  reception  of  the  instalment 
On  thijf  ground,  then,  the  judgment  of  the  county  court 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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McLaughlin  vs.  The  Washington  County  Mutual  Insur- 
ance   Company.1 

(Supreme  Court,  New  York,  May  Term,  1840.)  * 

Notice  of  Loss.  —  Interest  —  Remittitur. 

Tie  condition  of  a  policy  of  insurance  requiring  an  account  of  loss  is  always  liberally 
construed  in  favor  of  the  assured. 

Where  there  is  no  doubt  as  to  the  amount  of  the  loss,  interest  is  allowed  from  the  time 
specified  in  the  policy;  but  where  the  preliminary  proofs  are  indefinite  in  this  particu- 
lar, interest  is  not  allowed. 

Where  interest  is  properly  allowed,  the  verdict  will  not  for  that  cause  be  set  aside,  but  the 
plaintiff  will  be  allowed  to  remit. 

• 

This  was  an  action  on  a  policy  of  insurance,  tried  at  the 
Washington  circuit  in  June,  1838,  before  the  Hon.  John  Wil- 
lard,  one  of  the  circuit  judges. 

The  defendants  insured  the  plaintiff  against  loss  or  damage 
by  fire,  to  the  amount  of  $1,000  on  a  frame  store,  and  $300  on 
goods  contained  therein  for  the  term  of  six  years,  from  3rd 
October,  1836.  The  store  and  the  goods  were  consumed  by 
fire  29th  April,  1837.  The  plaintiff  transmitted  to  the  secretary 
of  the  company  an  account  of  the  loss  verified  by  bis  oath  in 
these  words,  u  I  hereby  forward  to  you  an  estimate  of  my  loss 
by  fire,  as  correct  as  I  can  come  at  the  same,  viz :  amount  of 
merchandise  on  band  when  said  fire  occurred,  was  $1,497.87 ; 
amount  of  goods  saved,  $605.29,  which  are  supposed  to  be 
damaged  in  part,  $54.67;  clothing  consumed,  $53;  amount  of 
produce,  $19;  thirty  half  barrels,  $4,  (total)  $1,639.54.  Deduct 
amount  of  goods  saved,  $605.25,  (leaves)  $1,034.07.  Whole 
amount  of  loss  as  near  as  we  can  estimate  same.  There  was 
no  other  insurance  on  store  nor  merchandise.  The  store  was 
totally  destroy ed."  The  value  of  the  store  was  proved  to  be 
1700,  and  a  clerk  of  the  plaintiff  testified  to  the  value  of  the 
goods  destroyed,  and  that  the  books,. notes,  and  vouchers  were 
pretty  much  destroyed. 

The  counsel  for  the  defendants  moved  for  a  nonsuit  on  the 
ground  of  the  insufficiency  of  the  account  of  loss  furnished  by 

i  23  Wendell,  525. 
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the  plaintiff  according  to  the  requirements  of  the  fourth  condi- 
tion annexed  to  the  policy  which  is  in  these  words.  "  IV.  All 
persons  insured  by  this  company,  and  sustaining  loss  or  damage 
by  fire,  shall  forthwith  give  notice  thereof  to  the  secretary,  and 
withig  thirty  days  after  said  loss  deliver  a  particular  account  of 
such  loss  or  damage  to  the  secretary,  verified  on  oath  or  affirma- 
tion ;  and  also,  if  required,  by  their  books  of  account  and  other 
proper  vouchers.  They  shall  also  declare  on  oath,  whether  any 
and  what  other  insurance  has  been  made  on  the  same  property. 
If  there  be  any  fraud  or  false  swearing,  the  claimant  shall  for- 
feit all  claim  by  virtue  of  his  policy.''  The  judge  overruled  the 
motion  for  a  nonsuit  After  evidence  on  the  part  of  the  defend- 
ants, as  to  the  value  of  tjie  goods,  the  judge  submitted  the  case 
to  the  jury,  instructing  them,  if  they  found  for  the  plaintiff,  to 
allow  him  interest  upon  such  sum  as  they  should  find  the 
amount  of  the  loss  to  be,  after  four  months  from  the  time  of 
the  presentation  of  the  account  of  the  loss.  The  jury  found  a 
verdict  for  the  plaintiff  for  $1,000,  with  the  interest  thereof, 
after  the  expiration  of  four  months,  &c.  The  defendants  moved 
for  a  new  triaL 

B.  F.  Agan,  for  the  defendants,  insisted  that  the  plaintiff 
should  have  been  nonsuited  for  the  insufficiency  of  the  account 
of  loss.  The  condition  referred  to  in  the  policy,  requiring  that 
the  assured  shall  deliver  a  particular  account  of  bis  loss,  caunot 
be  held  satisfied  by  a  general  statement  of  amount  of  goods  on 
hand,  without  specifying  kind,  quantity,  and  quality.  Besides, 
the  account  was  unliquidated,  and  interest  should  not  have  been 
allowed. 

W.  Hay^  for  the  plaintiff,  argued  that  the  preliminary  proofs 
not  having  been  objected  to  when  presented,  could  not  be  ob- 
jected to  at  the  trial;  and  if  the  interest  should  be  held  improp- 
erly allowed,  it  may  be  remitted,  and  the  verdict  stand  for  the 
$1,000  only. 

By  the  Court,  Nelson,  C.  J.  By  the  fourth  condition  of  the 
policy,  the  assured  is  required  forthwith  to  give  notice  of  the 
loss,  and  within  thirty  days  to  deliver  a  particular  account  of 
the  same  to  the  secretary,  verified  by  oath,  and  also  if  requested, 
the  books  of  account  and  other  papers,  &c.     This  condition  is 
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substantially  like  that  of  the  insurance  company  passed  upon 
by  this  court  in  7  Cowen,  645,1  that  required  "  as  particular  an 
account  as  the  nature  of  the  case  would  admit" 

The  one  here  requires  no  more  —  and  the  account  rendered 
in  that -case  is  not  more  particular  than  that  furnished  here. 
This  clause  has  always  been  construed  with  great  liberality,  as 
the  party  must  necessarily  often  make  out  the  account  under 
embarrassment  arising  from  loss  of  books,  bills,  parcels,  &c. 
The  clause  requires  only  reasonable  information  to  be  given,  so 
that  the  company  may  be  enabled  to  form  some  estimate  of 
their  rights  and  duties,  before  they  are  obliged  to  pay.  11 
Johns.  R.  260. 

The  defendants  were  bound  by  the  policy  to  pay  the  loss 
within  four  months  after  the  presentation  of  the  preliminary 
proofs.  The  learned  judge  ruled  at  the  circuit,  that  tbfe  plain- 
tiff was  entitled  to  interest  from  that  time.  It,  is  said  in  an 
anonymous  case  (1  Johns.  R.  315)  that  the  general  rule  is,  that 
interest  is  not  recoverable  upon  unliquidated  damages,  or  for 
an  uncertain  demand  ;  but  that  jurors  in  many  cases  have  a 
discretion  to  allow  interest  by  way  of  damages,  according  to* 
the  circumstances  of  the  case,  and  that  they  might  exercise 
that  discretion  in  an  action  on  a  policy,  to  recover  a  partial 
loss.  Interest  was  also  allowed  in  Delonguemare  v.  Traders7. 
Insurance  Company,  2  Hall's  R.  589.2  There  was  no  dispute 
iu  the  case,  but  that  the  loss  exceeded  the  amount  covered  by 
the  policy.  In  the  case  of  Bridge  v.  Niagara  Insurance  Comr 
pony,  1  Hall,  261,  it  was  refused,  on  the  ground  that  the  de- 
fendants were  not  able  to  make  up  the  amount  of  the  loss  (it 
being  a  partial  one)  from  the  proofs  furnished  them,  and  there- 
fore, could  not  ascertain  the  sum  to  be  paid;  and  that  where 
the  preliminary  proofs  were  so  defective  as  to  the  amount  of  the 
loss,  it  would  be  inequitable  to  charge  the  defendants  with 
interest  It  appears  to  me  this  is  a  sound  view  of  the  question, 
and  should  govern  the  case  before  us.  The  preliminary  proofs 
as  to  the  amount  of  loss  were  confessedly  loose  and  indefinite  ; 
and  though  it  has  been  a  total  one  according  to  the  verdict,  I 
should  have  thought  otherwise  upon  the  proof. 

The  plaintiff  has  proposed  to  strike  from  the  verdict  the 
1  Ante,  vol.  1,  p.  204.  a  Ante,  vol.  1,  p.  289. 
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interest,  if  the  court  should  be  against  him.     Let  it  stand  at 
the  $1,000.  New  trial  denied. 

As  to  the  allowance  of  interest,  see  be  a  question  for  the  jury  whether  inter- 

Wolfy.  Goodhue  Fire  Insurance  Company,  est  should  be  recovered  upon  unliquidated 

43  Barb.  406  (1864).     In  Dana  v.  Fiedler t  damages. 
1  £.  D.  Smith,  482  (1852),  it  was  held  to 


The  New  York  Fire  Insurance  Company  vs.  Delavan.1 

(Court  of  Chancery,  New  York,  July  21,  1840.) 

Eight  to  replace.  —  Election.  —  Injunction. 

Where  by  the  terms  of  a  policy  of  insurance  the  insurers  are  authorized,  within  twenty  days 
after  proof  of  loss,  to  elect  to  replace  the  articles  lost  or  damaged  by  the  fire,  they  are 
not  entitled  to  file  a  bill  for  an  injunction,  to  restrain  the  assured  from  removing  or  dis- 
posing of  his  goods  until  after  the  expiration  of  the  twenty  days  ;  to  enable  them  to  take 
an  inventory  &c.,  with  a  view  to  such  election.  But,  upon  such  a  policy,  if  the  assured 
should,  without  any  sufficient  excuse,  refuse  to  permit  the  insurers  to  make  an  examina- 
tion of  the  goods  saved  from  the  fire,  and  a  proper  scrutiny  as  to  the  alleged  loss,  it  would 
be  proper  evidence  to  submit  to  a  jury,  in  a  suit  brought  upon  the  policy  ;  and  it 
would  authorize  the  jury  to  presume  that  the  statement  of  the  loss  was  false  and  fraud- 
ulent. 

This  was  an  appeal  from  a  decree  of  the  vice-chancellor  of 
the  first  circuit,  dissolving  the  injunction  which  had  been  issued 
in  this  cause,  and  dismissing  the  complainants'  bill  with  costs. 
The  complainants  had  insured  the  defendant  upon  his  stock  of 
hardware,  in  a  store  in  New  York,  to  the  amount  of  $5,000, 
which  stock  was  injured  by  fire,  and  by  the  water  used  in  extin- 
guishing the  fire,  to  the  extent  of  about  $2,200,  as  the  defendant 
claimed  by  his  statement  of  the  loss^  furnished  to  the  insurers 
according  to  the  terms  of  the  policy.  The  bill  alleged  that  the 
complainants  verily  believed  that  the  loss  had  been  over-esti- 
mated, and  that  they  had  therefore  been  anxious  to  obtain  a 
statement  of  the  present  condition  of  the  stock,  in  order  to  make 
a  correct  estimate  of  the  damage  sustained ;  that,  after  several 
interviews  with  the  defendant,  he  agreed  that  the  stock  should 
be  examined  in  the  presence  of  two  gentlemen,  selected  by  him 
and  the  underwriters  for  that  purpose;    but  that  before  such 

1  8  Paige,  419. 
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examination  was  had,  the  defendant  removed  a  part  of  his 
stock  of  goods  to  the  store  of  an  auctioneer,  for  sale  at  auction, 
and  that  be  was  engaged  in  removing  the  remainder  for  that 
pnrpose  at  the  time  of  the  filing  of  the  bill  in  this  cause ;  that 
the  secretary  of  the  complainants'  company  objected  to  such 
removal,  and  insisted  upon  their  right  to  take  an  inventory  of 
the  stock,  and  to  make  an  estimate  of  its  present  condition ; 
that  the  terms  of  the  policy  'authorized  the  insurers,  if  they 
should  see  fit,  to  elect,  within  twenty  days  after  the  furnishing 
of  the  preliminary  proofs  of  loss,  to  replace  the  articles  lost  or 
damaged  with  others  of  the  same  kind  and  of  equal  goodness 
as  such  articles  were  before  the  fire ;  and  that  the  twenty  days 
allowed  them  for  that  purpose  had  not  yet  expired.  The  com- 
plainants therefore  prayed  for  an  injunction  to  restrain  the 
defendant  from  removing  his  goods  from  the  store  in  which  they 
were  at  the  time  of  the  fire,  until  they  should  have  had  a  rea- 
sonable time  to  take  such  inventory,  and  until  the  expiration  of 
the  twenty  days;  and  that  the  defendant  might  be  compelled  to 
permit  the  complainants  to  take  such  inventory,  and  for  gen- 
eral relief.  The  defendant,  in  bis  answer,  stated  the  reasons 
why  the  parties  had  not  been  able  to  agree  upon  the  mode  of 
estimating  the  damage  to  the  goods,  and  why  he  did  not  con- 
sent to  stay  the  removal  of  the  stock  to  the  store  of  the 
anctioneer ;  but  denied  that  he  had  refused  to  permit  the  com- 
plainants to  examine  and  take  an  inventory  of  the  stock  on  hand 
subsequent  to  the  fire,  after  the  goods  were  thus  removed,  and 
as  fast  as  they  were  removed ;  so  as  not  to  interfere  with  the 
taking  of  his  own  inventory.  He  also  denied  the  right  of  the 
insurers  to  take  an  inventory  of  the  stock,  except  by  his  volun- 
tary consent,  other  than  the  particulars  of  his  loss,  which  by  the 
terms  of  the  policy  he  was  bound  to  furnish ;  and  which  he 
was  engaged  in  making  at  the  time  of  the  filing  of  the  bill. 
The  defendant  therefore  objected  to  the  jurisdiction  of  the  court 
to  grant  any  relief  in  the  case. 

P.  A  Cowdrey,  for  the  complainants.  Pursuant  to  the  tenth 
condition  of  the  policy  of  insurance,  it  was  optional  with  the 
complainants  to  replace  the  articles  damaged  with  others  of  the 
same  kind  and  of  equal  goodness,  giving  notice  of  their  inten- 
tion to  do  so  within  twenty  days  after  having  received  the  pre- 
liminary proofs. 
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This  gave  to  the  complainants  a  qualified  right  of  property  in 
the  damaged  goods ;  at  all  events,  until  the  expiration  of  the 
twenty  days,  which  had  not  elapsed  when  the  bill  was  filed, 
and  the  injunction  granted.  The  amount  of  damage  to  the 
goods  insured  was  the  subject  of  dispute  between  the  parties, 
and  the  complainants  had  an  equitable  right  to  a  discovery  of 
such  amount  of  damage  from  the  inspection  of  the  goods 
themselves  ;  which  could  alone  furnish  the  correct  evidence. 
The  jurisdiction  of  the  court  of  chancery  is  in  this  respect 
ancillary  to  the  powers  of  the  courts  of  law,  and  which  without 
such  aid  would  be  defective. 

L.  H.  Sanfordj  for  the  defendant.  We  hold  this  demand  of 
the  complainants  to  take  possession  of  a  man's  store  and  dam- 
aged stock  of  goods  to  be  the  only  instance  on  record,  in  the 
history  of  insurances  against  fire,  where  such  a  right  has  been 
asserted  to  exist.  The  bill  is  not  intended  to  be  in  aid  of  a  suit 
at  law.  This  court  can  only  deal  with  the  contract  the  parties 
have  made.  The  contract  of  insurance  is  one  of  indemnity 
merely,  and  the  underwriters  can  only  be  charged  with  the 
amount  of  loss  sustained.  Proof  of  loss  is  made  a  condition 
precedent;  and  until  made,  no  claim  arises.  When  it  is  made 
in  pursuance  of  the  conditions  of  the  policy,  a  claim  does 
arise ;  and  we  respectfully  deny  any  power  or  jurisdiction  of 
this  court  in  any  manner  to  interfere  with  the  collection  or 
adjustment  of  that  claim.  2  John.  Ch.  Rep.  371.  The  rem- 
edy is  wholly  and  exclusively  at  law.  Courts  of  law  decide 
upon  the  sufficiency  of  the  proofs,  and  if  erroneously,  the  con- 
stitution has  provided  another  tribunal  than  the  court  of  chan- 
cery to  correct  their  decisions.  Haffv.  The  Marine  Ins*  Co.  4 
John.  R.  132;  9  Id.  192;  11  Id.  241.  12  Wendell,  452.  6  Paige's 
R.  583.  1  H.  Black.  577 ;  Id.  254;  2  Id.  574.  6  Term.  R.  200. 
16  Wendell,  385.  6  Term.  R.  710.  The  injunction  in  this 
cause  should  be  dissolved,  and  the  bill  of  complaint  dismissed 
with  costs. 

The  Chancellor.  I  have  not  been  able  to  find  any  prece- 
dent for  a  bill  of  this  kind,  and  I  am  not  aware  of  any  principle 
upon  which  it  can  be  sustained.  It  is  in  effect  an  application  to 
restrain  the  defendant  from  removing  or  disposing  of  his  stock 
in  trade,  or  that  part  of  it  which  has  been  saved  from  the  fire, 
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until  the  determination  of  a  chancery  suit,  and  after  a  decree 
shall  have  been  obtained  therein  to  compel  bim  to  furnish  the 
insurers  with  an  opportunity  of  examining  the  goods  saved, 
to  obtain   testimony  to  contradict  the   defendant's  statement, 
and  proof  of  loss.     This  would  indeed  be  carrying  the  jurisdic- 
tion  of  this  court  much  farther  than  it  has  ever  yet  been  ex- 
tended ;  and  in  a  case  where  it  does  not  appear  necessary  for 
the  attainment  of  justice.  The  defendant  himself  is  by  the  terms 
of  the  policy  bound  to  furnish  a  particular  statement  of  his 
loss,  not  only  for  the  purpose  of  enabling  the  insurers  to  test  its 
correctness  by  the  testimony  of  witnesses,  and  a  resort  to  his 
books,  but  also  to  enable  them  to  substitute  other  articles  in 
the  place  of  those  which  are  damaged  or  lost,  if  they  shall  elect 
to  do  so.     And  in  case  the  assured,  without  any  reasonable 
excuse,  refuses  to  permit  a  proper  scrutiny  as  to  the  loss,  by  an 
examination  of  the  goods  remaining  on  hand,  or  otherwise,  the 
insurers  will  have  the  full  benefit  of  the  presumption  of  fraud 
and  unfairness  in  his  statement  of  the  loss  before  the  jury  which 
tries  the  cause.     Here  I  think  also  that  the  answer  furnishes 
a  sufficient  excuse  for  the  refusal  to  postpone  the  defendant's 
own  inventory  and  statement  of  the,  particulars  of   the  loss ; 
and  no  reason  is  stated  in  the  bill  why  the  complainants9  agent 
or  witness  could  not  have  examined  the  goods  at  the  store  of 
the  auctioneer,  to  which  they  were  being  removed  at  the  time 
the  defendant  consented  to  have  them  examined  there. 

As  the  court  was  not  authorized  to  give  any  relief  to  the 
complainants,  upon  the  case  as  made  by  their  bill,  the  injunc- 
tion, which  was  merely  incidental  to  the  relief  prayed  for,  ought 
never  to  have  been  granted.  The  decree  of  the  vice-chaucellor 
was  therefore  right,  and  the  same  must  be  affirmed  with  costs. 
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Wood  &  another  vs.  The  Hartford  Fire  Insurance 
Company.1 

(Supreme  Court,  Connecticut,  July  Term,  1840). 

Warranty.  —  Use  of  Property.  —  Hazardous  Trades. 

An  insurance  was  effected  on  an  undivided  half  of  a  paper-mill,  and  of  the  machinery 
therein.  Afterwards  the  rag-cutter  and  duster  were  displaced,  and  a  pair  of  millstones 
for  grinding  grain  were  substituted,  but  the  building  and  machinery  in  other,  respects 
remained  unchanged.  The  fire  arose  from  a  cause  other  than  the  change  in  occupation. 
The  policy  contained  a  description  of  risks  in  classes  denominated  hazardous,  extra  haz- 
ardous, and  those  mentioned  in  a  memorandum,  which  would  be  insured  at  special  rates, 
and  in  this  memorandum  were  mentioned  grist-mills  and  paper-mills. 

It  also  contained  a  condition  that  the  insurance  should  be  void  if  the  building  insured 
should  be  put  to  a  use  denominated  hazardous  or  extra  hazardous: 

Held,  1st,  That  the  contract  amounted  to  a  warranty  that  the  building  should  continue  to 
be  a  paper-mill,  but  that  by  the  introduction  of  the  millstones  the  character  of  the  build- 
ing was  not  changed  ;  it  was  a  paper-mill  still. 

2d,  That,  admitting  the  use  of  the  millstones  to  have  increased  the  risk,  as  the  policy  had 
expressly  provided  that  putting  the  building  to  a  use  denominated  hazardous  or  extra 
hazardous  should  avoid  the  insurance,  and  had  not  provided  for  any  such  consequences, 
when  the  building  is  put  to  a  use  described  in  said  memorandum,  it  could  not  have  been 
the  intent  of  the  contract  that  use  of  the  building  for  the  purposes  mentioned  in  the 
memorandum  should  affect  its  validity ;  and  as  the  fire  in  this  case  arose  from  a  cause 
within  the  risk  as  originally  taken,  assured  was  entitled  to  recover. 

The  case  sufficiently  appears  from  the  opinion. 

Baldwin  8f  Kimberly,  for  the  plaintiffs. 

Bissell  Sf  Hungerford,  for  the  defendants. 

Sherman,  J.  It  is  not  necessary  to  advert  to  all  the  points 
which  have  been  discussed  in  this  case  by  the  learned  counsel 
The  general  rule  in  regard  to  what  constitutes  a  warranty,  in  a 
contract  of  insurance,  is  well  settled.  Any  statement  or  descrip- 
tion, or  any  undertaking  on  the  part  of  the  insured,  on  the  face 
of  the  policy,  which  relates  to  the  risk,  is  a  warranty.  Whether 
this  is  declared  to  be  a  warranty  totidem  verbis^  or  is  ascertained 
to  be  such,  by  construction,  is  immaterial.  In  either  case,  it  is 
an  express  warranty,  and  a  condition  precedent.  If  a  house  be 
insured  against  fire,  and  is  described  in  the  policy  as  being  "  cop- 
per roofed,"  it  is  as  express  a  warranty  as  if  the  language  had 
been, "  Warranted  to  be  copper  roofed  ; "  and  its  truth  is  as  essen- 
tial to  the  obligation  of  the  policy  in  one  case  as  in  the  other. 
In  either  case,  it  must  be  strictly  observed.    There  may  often  be 

1 13  Conn.  533. 
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much  difficulty  in  ascertaining  from  the  construction  of  the 
policy,  whether  a  fact,  quality,  or  circumstance  specified  relates 
to  the  risk,  or  is  inserted  for  some  other  purpose  —  as  to  show 
the  identity  of  the  article  insured,  &c.  This  must  be  settled 
before  the  rule  can  be  applied.  But  when  it  is  once  ascertained 
that  it  relates  to  the  risk,  and  was  inserted  in  reference  to  that, 
it  mast  be  strictly  observed  and  kept,  or  the  insurance  is  void. 
The  word  "  warranted  "  dispels  all  ambiguity,  and  supersedes 
the  necessity  of  construction.  If  a  house  be  insured  against  fire, 
and  the  language  of  the  policy  is,  "  Warranted,  during  the  policy, 
to  be  covered  with  thatch,"  the  insurer  will  be  discharged,  if,  dur- 
ring  the  insurance,  the  house  should  be  covered  with  wood  or 
metal,  although  his  risk  is  diminished;  for  a  warranty  excludes 
all  argument  in  regard  to  its  reasonableness,  or  the  probable  in- 
tent of  the  parties. 

"It  is  quite  immaterial,''  says  Marshall,  [on  Insurance,  249,] 
"  for  what  purpose,  or  with  what  view  it  is  made ;  or  whether  the 
assured  had  any  view  at  all  in  making  it :  unless  be  can  show 
that  it  has  been  literally  fulfilled,  he  can  derive  no  benefit  from 
the  policy."  And  he  adds,  [page  251,]  that "  it  is  also  immaterial 
to  what  cause  the  non-compliance  )s  attributable ;  for  if  it  be 
Jiot  in  fact  complied  with,  though  perhaps,  for  the  best  reasons, 
the  policy  is  void."  These  positions  are  in  conformity  with 
numerous  and  high  authorities,  and  with  the  reason  of  the  rule. 
Parties  may  contract  as  they  please.  "When  a  condition  prece- 
dent is  adopted,  the  court  cannot  inquire  as  to  its  wisdom  or 
folly,  but  must  exact  its  strict  observance.  An  entry  on  the 
margin  of  the  policy,  or  across  the  lines,  or  on  a  separate  paper, 
expressly  referred  to  in  the  policy  will  be  construed  a  warranty, 
if  it  relates  to  the  risk ;  that  is,  if  it  defines,  or,  in  any  respect, 
limits  the  risk  assumed.  It  may  indeed,  where  the  explicit  lan- 
guage of  a  warranty  is  not  adopted,  be  difficult  to  ascertain 
whether,  on  a  fair  construction,  the  clause  was  meant  to  define 
or  limit  a  risk;  but  when  this  is  ascertained,  the  insured  has  no 
right  to  dispense  with  it,  or  substitute  in  its  place  another  risk, 
however  advantageous  to  the  insurer.  No  man  can  be  com- 
pelled to  adopt  a  better  bargain  than  his  own. 

It  is  immaterial  whether  the  non-performance  or  violation  of 
the  warranty  be  with,  or  without,  the  consent  or  fault  of  the  in- 
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Bured.  Its  strict  observance  is  exacted  by  law ;  and  no  reason 
or  necessity  will  dispense  with  it. 

The  argument  of  the  defendants  is  therefore  conclusive,  if  the 
policy  warrants  this  building  to  be  and  continue  a  paper-mill, 
and  it  was  not  one  at  the  time  of  the  loss. 

In  the  policy,  this  establishment  is  described  as  "  the  one  un- 
divided half  of  the  paper-mill,  which  they  [the  insured]  own  at 
Westville,  together  with  the  half  of  the  machinery,  wheels,  gear- 
ing, &c. ;  the  other  half  being  owned  by  William  Buddington." 
If  this  relates  to  the  risk,  it  is  a  warranty.  That  it  does,  is 
evident  from  the  memorandum  in  the  conditions  of  the  policy, 
where  "  paper-mills  "  are  enumerated  among  those  articles  which 
"will  be  insured  at  special  rates  of  premium  ;"  that  is,  a  paper- 
mill  is  the  subject  of  peculiar  risks,  and  is  to  be  insured  upon 
special  stipulations.  Therefore,  the  description  of  this  in  the 
policy  as  a  "  paper-mill,,,  relates  to  the  risk,  and  is,  consequently, 
a  warranty.  It  is  the  only  subject  of  insurance;  and  if  it  was 
not  a  paper-mill  at  the  time  of  the  loss,  the  warranty  was  not 
kept,  and  the  plaintiffs  cannot  recover,  although  the  change  may 
have  diminished"  the  hazard,  and  been  effected  without  their 
knowledge,  or  against  their  will. 

It  is  contended,  that  the  paper-mill  had  become  converted  into 
a  grist-mill.  The  policy  is  dated  in  February,  1837.  In  the 
August  following,  the  use  of  the  paper-mill  was  discontinued, 
and  a  pair  of  millstones  were  added,  for  grinding  grain.  They 
were  located  in  the  place  previously  occupied  by  the  rag-cutter 
and  duster;'  and  were  moved  by  the  same  gearing,  and  by  the 
power  of  the  same  water-wheel.  No  other  machinery  was  used 
for  the  grindstones.  All  remained  as  it  was,  except  the  rag- 
cutter  and  duster,  —  which  were  dismounted,  —  and  all  the  other 
machinery  might,  at  any  time,  have  been  employed  in  making 
paper.  It  was,  to  all  intents  and  purposes,  a  paper-mill  ready 
for  use.  The  character  of  the  establishment  was  no  more  al- 
tered, than  if  a  grindstone  had  been  attached,  by  a  band,  to  the 
water-wheel,  and  all  the  other  machinery  left  at  rest.  The  war- 
ranty was  duly  kept 

It  has  been  further  contended,  that  the  defendants  are  ab- 
solved from  their  obligations,  by  reason  of  the  increased  hazard 
resulting  from  the  use  of  the  millstones.     In  most  cases  of  in- 
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sarance,  circumstances  occur  which  increase  the  hazard ;  but 
whether  tbey  impair  the  policy  must  depend  on  its  construction, 
or  on  the  general  principles  of  the  law  of  insurance.  The  jury 
have  found,  that  by  the  use  of  the  millstones  the  risk  is  greater 
than  it  would  have  been  if  no/  use  were  made  of  the  premises, 
bnt  no  greater  than  if  the  paper-mill  only  was  in  full  operation; 
bat  that  they  were  not  the  cause  of  the  loss.  Admitting  that, 
as  the  facts  were,  the  hazard  was  increased  by  the  use  of  the 
millstones ;  yet,  to  this  claim  of  the  defendants,  the  policy  itself 
famishes  a  satisfactory  answer.  It  provides,  that  if,  without  the 
written  agreement  of  the  company,  the  building  shall  be  ap- 
propriated for  carrying  on  any  trade,  business,  or  vocation,  or  for 
the  storing  of  any  articles,  "denominated  hazardous  or  extra 
hazardous,"  in  the  annexed  conditions,  the  insurance  shall  be  of 
no  effect,  so  long  as  the  same  shall  be  so  appropriated.  In  the 
conditions  annexed,  grist-mills  are  not  denominated  hazardous 
or  extra  hazardous,  but  enumerated  in  the  memorandum  relating 
to  special  rates  of  premium.  They  were  under  the  considera- 
tion of  the  parties,  and  advisedly  omitted  from  that  class,  which 
sboald  affect  the  validity  of  the  insurance.  An  effect  of  the 
memorandum  is,  to  exclude  from  insurance  the  articles  which  it 
embraces,  unless  specially  provided  for  in  the  policy  ;  ,but  they 
are  purposely  distinguished  from  those  which  affect  its  validity. 

It  is  admitted,  that  the  loss  has  happened  by  the  risk  insured 
against;  and  that  all  the  preliminary  steps,  to  entitle  the  defend- 
ants to  the  benefit  of  the  policy,  have  been  taken. 

The  property  insured  has  not  been  changed;  the  warranty  has 
been  kept;  and  the  obligations  of  the  defendants  have  not  been 
impaired,  by  any  increase  of  hazard,  resulting  from  the  altera- 
tions iu  the  mill. 

We  advise  that  judgment  be  entered  for  the  plaintiffs. 

In  this  opinion  the  other  judges  concurred,  except  Williams, 
Ch.  J.,  who  gave  no  opinion,  being  nearly  related  to  one  of  the 
stockholders  in  The  Hartford  Fire  Insurance  Company. 

Judgment  for  plaintiffs. 

8ee  GlmdaU  Manufacturing  Co.  v.  The    20  Conn.  142  (1849) ;   Sheldon  r.  Hartford 
ProUctim  Int.  Co.  21  Conn.  34  (1851);     Fire  Ins.  Co.  22  Conn.  235  (1853). 
BMhgt  v.  Tolland  Mat.   Fire  Int.   Co. 
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The  Fire  and  Marine  Insurance  Company  of  Wheeling  vs. 

Morrison.1 

(Court  of  Appeals,  Virginia,  August,  1840.) 

Sale  of  Property.  —  Assignment  of  Policy. 

An  executory  contract  for  the  sale  of  the  insured  premises,  not  carried  into  effect  at  the 
time  of  the  loss,  though  coupled  with  a  parol  agreement  to  assign  the  policy  to  the 
vendee,  does  not  come  within  the  clause  forbidding  assignments,  and  does  not  annul 
the  policy,  especially  if  by  the  contract  of  sale  the  vendor  is  to  have  a  mortgage  back 
from  the  vendee  to  secure  the  purchase  money;  although  after  the  loss  the  contract  of 
sale  is  carried  into  effect. 

Joseph  Morrison  brought  an  action  on  the  case,  in  tbe 
circuit  superior  court  of  Ohio  county,  against  the  President  and 
Directors  of  the  Fire  and  Marine  Insurance  Company  of  Wheel- 
ing, to  recover  the  value  of  a  bouse  insured  by  the  plaintiff 
with  the  defendants,  and  subsequently  consumed  by  fire.  Issue* 
being  made  up  on  the  pleas  of  non  assumpsit  and  payment,  the 
parties  stated  and  agreed  the  following  case  for  the  judgment 
of  the  court: 

1.  That  on  the  9th  of  August,  1832,  the  defendants  executed 
to  the  plaintiff  a  policy  of  insurance  for  one  year  on  a  certain 
dwelling-house  in  Wheeling,  and  some  furniture  therein,  which 
policy  is  agreed  in  hcec  verba,  and  contains  among  others  the 
following  provisions :  "  That  the  capital  stock,  estate,  and 
securities  of  the  company  shall  be  liable  to  pay,  make  good, 
and  satisfy  unto  the  said  insured,  his  heirs,  executors,  adminis- 
trators, or  assigns,  all  such  damage  or  loss  which  shall  or  may 
happen  by  fire  to  the  house  and  furniture  above  mentioned" 
within  the  year,  "  not  exceeding  in  the  whole  the  sum  of  $1,000, 
according  to  the  amounts  as  above  mentioned"  (that  is  to  say, 
$500  for  the  house,  and  $500  for  the  furniture),  "  unless  the 
said  company  shall,  within  five  days  after  the  proof  of  such 
damage  or  loss  of  the  building  aforesaid  insured,  give  directions 
for  putting  the  same  into  as  good  a  state  of  repair  as  the  same 
was  in  before  the  injury  by  fire,  or  make  good  the  loss  or  dam- 
age by  paying  therefor ;"  with  a  similar  provision  for  replacing 
or  paying  for  the  furniture,, in  case  of  loss  or  injury  by  fire; 
that  the  damages  should  be  paid  according  to  an  estimate  to 

*  11  Leigh,  354. 
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be  made  by  arbitrators  indifferently  chosen ;  that  the  house 
should  Dot  be  occupied  for  certain  purposes  deemed  hazardous; 
and  that  the  policy  should  have  no  "  force  or  effect  if  assigned, 
unless  soch  assignment  be  made  within  thirty  days  after  the 
transfer  of  the  property,  and  allowed  by  the  company  agreeable 
to  article  ten  of  the  proposals  annexed;"  which  article  is  in 
these  words  :  "  The  policy  may  always  be  transferred,  provided 
each  transfer  be  indorsed  upon  the  policy,  and  brought  to  the 
office  for  approval  within  thirty  days  from  the  date  thereof, 
otherwise  the  premium  shall  be  considered  as  sunk  for  the 
benefit  of  the  assurers." 

2.  That  the  policy  was  renewed  from  time  to  time  until  the 
16th  of  March,  1836,  when  it  was  again  renewed  for  one  year 
from  that  date  on  the  building  alone,  to  the  amount  of  $700, 
at  which  time  the  plaintiff  was  seised,  of  the  premises  in  fee, 
and  the  house  was  worth  $700. 

3.  That  the  premiums  of  insurance  were  paid  by  the  plain- 
tiff to  the  defendants. 

4.  That  on  the  5th  of  May,  1836,  the  house  was  consumed 
by  fire,  without  any  fraud  on  the  part  of  the  plaintiff,  who  gave 
doe  notice  and  satisfactory  proof  thereof  to  the  defendants,  and 
performed  all  the  conditions  precedent  which  were  incumbent 
on  him. 

5.  That  on  the  11th  of  April,  1836,  the  plaintiff  entered  into 
an  agreement  under  seal,  with  a  certain  Austin  Peay,  for  the 
sale  of  the  house  insured,  and  the  lot  on  which  it  stood,  which 
agreement  is  set  forth  in  hcec  verba,  and  is  to  the  following 
effect:  That  the  plaintiff  Morrison  had  sold  to  Peay  the  house 
and  lot  aforesaid,  with  other  property,  for  which  Peay  had  paid 
ten  dollars  in  hand,  and  agreed  to  deliver  to  Morrison,  duly 
transferred,  the  bond  of  John  M.  Clark  for  $12,000,  payable 
five  years  after  the  1st  of  April,  1836,  and  bearing  interest  pay- 
able half  yearly  from  its  date,  and  also  to  invest  Morrison  with 
all  the  security  attached  to  the  bond  aforesaid,  and  to  give  him, 
as  additional  security  for  the  payment  thereof,  a  mortgage  upon 
two  lots  (one  of  them  being  that  on  which  stood  the  building 
in  question) ;  all  of  which  covenants  on  the  part  of  Peay  were 
to  be  done  and  performed  in  t\\e  same  month  of  April ;  and 
that  upon    the    delivery  of   the  bond  and  security  aforesaid 
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Morrison  was  to  execute  and  deliver  to  Peay  a  good  and  suffi- 
cient deed  in  fee  simple,  with  general  warranty. 

6.  That  at  the  time  when  the  house  was  consumed  by  fire, 
Clark,  who  had  been  absent  for  some  time  before,  and  con- 
tinued absent  for  some  time  afterwards,  had  not  executed  the 
bond  which  was  to  be  delivered  in  payment,  and  Peay  had  not 
complied  with  the  terms  of  the  said  agreement;  but  that  after- 
wards the  said  agreement  was  carried  into  effect  by  the  assign- 
ment of  Clark's  bond,  and  the  execution  of  a  deed  from  Morri- 
son to  Peay,  who  had  ever  since  been,  and  was  still,  in  posses- 
sion of  the  premises. 

7.  That  at  the  time  of  the  bargaining  between  Morrison  and 
Peay  for  the  said  property,  it  was  agreed  by  parol  between 
them,  that  possession  was  to  be  delivered  to  Peay  at  the  time 
Clark's  bond  should  be  assigned  to  Morrison,  and  that  Peay 
was  to  receive  the  rents  from  the  1st  of  April,  1836,  provided 
the  contract  on  his  part  was  carried  into  effect:  that  it  was 
also  agreed  by  parol  between  Peay  and  Morrison,  both  before 
and  after  the  execution  of  the  written  agreement,  that  the  policy 
of  assurance  was  to  be  transferred  and  assigned  by  Morrison 
to  Peay.  But  the  question  of  law  was  reserved,  whether  the 
said  parol  contracts  can  be  admitted,  either  as  distinct,  inde- 
pendent contracts  between  Morrison  and  Peay,  or  for  the  pur- 
pose of  affecting  in  any  way  the  terms  of  the  said  written 
agreement. 

8.  That  no  objection  to  the  form  of  the  action  was  to  be 
taken :  and  if,  upon  the  facts  above  stated,  the  law  was  for  the 
plaintiff,  judgment  should  be  rendered  in  bis  favor  for  $700, 
with  interest  from  the  10th  of  May,  1836,  till  paid;  and  if 
the  law  was  for  the  defendants,  judgment  should  be  rendered 
for  them. 

The  circuit  court  held  that  the  law  upon  the  case  agreed 
was  for  the  plaintiff,  and  rendered  judgment  in  his  favor  for 
the  damages  and  interest  agreed  as  aforesaid,  and  his  costs 
of  suit.  To  which  judgment,  on  the  petition  of  the  defend- 
ants, a  supersedeas  was  allowed. 

Johnson^  for  the  plaintiffs  in  error. 

Price,  for  the  defendant  in  error. 

Stanard,  J.     In    this  case   certain    facts  have   been  agreed 
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by  the  parties,  and  the  law  on  those  facts  submitted  to  the 
court;  the  parties  agreeing  that  if  it  be  for  the  plaintiff, 
judgment  shall  be  entered  for  a  specified  amount.  The  only 
question  presented  then  is,  Has  the  plaintiff,  on  the  facts  agreed, 
a  right  of  action  against  the  defendants?  —  the  agreement  of 
the  parties  as  to  the  amount  of  damage  precluding  an  inquiry 
by  the  court  into  that  matter. 

The  original  insurance  is  free  from  all  exception,  and  the 
property  embraced  by  it  having  been  destroyed  by  the  risk  in- 
sured against,  the  right  to  the  action  is  clear,  unless  the  interest 
of  the  insured  in  the  property  had  been  extinguished  at^the  time 
of  the  loss.  It  is  said  to  be  extinguished  by  the  executory  con- 
tract of  sale  made  before  the  loss.  That  contract,  if  it  had 
been  carried  into  full  execution  according  to  its  provisions, 
would  have  left  the  insured  a  mortgagee.  The  existence  of 
that  interest,  of  sufficient  stability  to  sustain  an  original  policy, 
is  surely  sufficient  to  repel  the  pretension  that  the  interest  was 
extinguished.  If  the  contract  executed  would  not  extinguish 
the  insurable  interest,  the  contract  executory  surely  would  not. 
The  interest  so  abiding  in  the  insured  would  have  entitled  him 
to  recover  the  full  amount  of  the  insurance  on  the  loss,  with- 
out subjecting  him  to  a  delay  of  his  claim  on  the  insurers,  until 
be  had  shown,  by  the  pursuit  of  the  claim  on  the  mortgagor, 
that  it  could  not  be  recovered  from  him.  Stetson  v.  Massachu- 
setts Fire  Insurance  Company,  4  Mass.  Rep.  330. 

The  mortgagee  confessedly  b&s  an  insurable  interest,  and  yet 
it  is  nowhere  intimated  in  any  treatise  or  adjudication  on  the 
subject,  that,  in  the  event  of  destruction  of  the  property,  his 
claim  on  the  policy  must  await  the  pursuit  of  his  claim  on 
the  mortgagor. 

A  commission  merchant,  in  the  habit  of  making  advances 
on  consignment,  has  an  insurable  interest  in  the  consigned 
property  to  the  extent  of  his  advances.  Though  I  have  not 
yet  found  a  judicial  decision  on  the  precise  point,  yet  in  the, 
case  of  Parks  v.  General  Interest  Assurance  Company,  5  Pick- 
ering, 34,  the  immediate  right  to  demand  of  the  insurer  the 
amount  of  advances  on  the  property  destroyed,  without  a  pre- 
vious pursuit  of  the  claim  on  the  consignors  for  the  advances, 
was  not  questioned  by  the  insurers. 
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Where  the  hundred  is  responsible  for  the  loss  by  fire,  it  would 
seem  that  the  insured  is  entitled  on  the  policy  to  the  full 
amount,  though  he  might  recover  full  indemnity  from  the 
hundred. 

But,  independent  of  the  foregoing  considerations,  I  think 
that,  on  the  facts  agreed,  the  insured  was  entitled  to  recover 
the  full  insurance ;  those  facts  ascertaining  that  he  was  inter- 
ested in  the  loss  to  that  extent  There  is  no  ground  on  which 
his  claim  is  resisted  but  that  furnished  by  the  ascription  to  the 
court  of  law,  of  power  to  look  at  the  executory  contract  of  sale 
in  the  manner  a  court  of  equity  might,  and  to  consider  the  in- 
terest in  the  property  to  have  passed  by  the  sale,  if  a  court  of 
equity  would,  at  the  instance  of  the  insured,  decree  its  specific 
performance.  Without  giving  a  judicial  approbation  to  this 
proposition,  but  for  this  case  conceding  its  correctness  unques- 
tionable, the  inquiry  is,  on  what  terms  would  this  contract  be 
enforced  at  the  instance  of  the  vendor  ?  To  the  solution  of 
this  question,  it  is  material  to  ascertain  the  effect  of  the  parol 
agreement,  stated  in  the  agreed  case  to  have  been  made  before 
and  after  the  execution  of  the  written  contract  of  sale,  for  the 
transfer  by  the  vendor  to  the  vendee  of  the  policy  of  insurance. 
No  one  can  reasonably  suppose  that  the  contract  to  transfer  the 
policy  was  separate  from,  and  independent  of,  the  contract  of 
sale.  In  the  nature  of  things,  it  is  not  to  be  surmised  that  such 
a  separate  and  independent  contract  could  precede  that  for  the 
sale  of  the  property.  We  must  understand  that  it  constituted 
a  part  of  the  parol  treaty  for  the  sale,  and  formed  one  of  the 
considerations  of  that  parol  agreement  which  must  precede  the 
reduction  of  it  to  writing;  was  omitted  by  accident  or  design 
in  reducing  it  to  writing ;  and  was  subsequently  recognized. 
By  it,  the  vendor  was  to  assure  to  the  vendee  the  benefit  of  the 
insurance,  and  was  bound  to  obtain  the  assent  of  the  insurers 
to  the  assignment.  This,  in  a  court  of  equity,  could  have  been 
set  up  by  the  vendee  in  resistance  of  the  specific  performance 
which  would  deny  him  the  benefit  of  the  insurance;  and  a 
court  of  equity  would  not  have  compelled  performance,  with- 
out an  abatement  for  the  loss.  The  assured  was  therefore 
interested  at  the  time  of  the  loss,  to  the  full  amount;  and  in 
every  view  of  the  case,  I  think  the  judgment  ought  to  be 
affirmed. 
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Tucker,  P.  Without  impugning  the  doctrines  of  insurance 
as  laid  down  in  the  cases  cited  for  the  plaintiffs  in  error,  I  am 
of  opinion  that  the  judgment  in  this  case  was  right 

Io  the  formation  of  this  opinion,  I  have  been  mainly  influ- 
enced by  the  agreed  fact,  that  both  before  and  after  the  contract 
between  Peay  and  Morrison  there  was  a  parol  agreement  that 
Morrison  should  transfer  to  Peay  the  policy  of  insurance.  It  is' 
objected,  however,  that  that  agreement  cannot  be  admitted, 
either  as  a  distinct,  independent  contract,  or  for  the  purpose  of 
affecting  the  written  contract.  And  this  question  is  reserved. 
It  most,  I  think,  be  decided  against  the  plaintiffs  in  error. 

By  whom  was  the  evidence  of  this  parol  contract  introduced, 
and  on  whose  behalf  was  it  designed  to  operate  ?     Was  it 
introduced  by  the  plaintiffs  in  error  ?     If  so,  how  is  it  compe- 
tent for  them  now  to  deny  the  validity  and  effect  of  their  own 
evidence?    It  is  impossible;  and  it  is  accordingly  intimated  at 
the  bar  that  it  was  introduced  by  and  on  the  part  of  Morri- 
son.   Now  Morrison  was  the  party  to  be  bound  by  it,  and  if  be 
chooses  to  recognize  it  as  a  binding  and  valid  agreement,  not- 
withstanding it  was  by  parol  and  not  introduced  into  the  body 
of  the  agreement,  who  can  gainsay  it  ?     A  parol  contract  is 
not  void  by  the  statute  of  frauds,  though  its  obligation  may  be 
repelled  by  the  party  sought  to  be  bound  by  it.    The  protection 
is  introduced  for  bis  benefit  by  the  statute,  and  may  of  course 
be  renounced  by  him.     If  he  is  willing  to  abide  by  it ;  if,  dis- 
daining the  mala /ides  of  breaking  his  plighted  faith,  merely  be- 
cause the  ceremonies  of  the  law  have  been  neglected,  he  recog- 
nizes the  contract,  and  confesses  its  obligation,  shall  it  not  be 
enforced?     Let  the  unvarying  course  of  equity  cases  answer 
the  question.     How  then  can  it  be  objected  by  a  third  person, 
that  the  contract  which  the  party  himself  acknowledges  and 
eiaims  to  be  valid  and  binding  upon  him,  is  not  to  be  so  con- 
(Ndered?     The    pretension   I   conceive  to   be  ntterly  without 
pundation. 

j  I  take  the  agreement,  then,  to  assign  the  policy  as  a  sub* 
^antive  and  most  material  part  of  this  case ;  and  I  will  now 
^oceed  to  show  how  (taking  that  fact  into  consideration) 
Horri8on,  at  the  time  of  the  fire,  was  damnified  by  the  destruc- 
lon  of  the  premises. 

VQL.Ek  3 
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It  cannot  be  denied  that  according  to  the  spirit  of  the  agree- 
ment to  assign  the  policy,  Morrison  was  bound  to  give  to  Peay 
the  benefit  of  it  when  the  house  was  burnt.  By  that  occur- 
rence, however,  the  policy  became  functus  officio.  An  assign- 
ment after  that  would  have  been  futile.  But  as,  by  the  agree- 
ment, Peay  was  to  have  the  benefit  of  the  indemnity,  so  it  is 
clear  that  he  would  have  been  entitled  to  demand  from  Morri- 
son any  benefit  which  he  might  derive  from  the  insurance.  Nay 
more,  if  Morrison  had  instituted  his  bill  against  Peay  to  enforce 
a  specific  execution  of  the  contract  of  sale,  a  court  of  equity 
must  have  departed  from  its  ordinary  principle  of  holding  the 
purchaser  bound  by  the  loss,  and  have  refused  a  specific  execu- 
tion except  upon  the  terms  of  making  good  that  loss.  It  could 
uot  have  compelled  Peay  to  sustain  a  loss  which,  by  the  very 
contract  itself,  it  was  clear  he  did  not  engage  to  abide,  but 
against  which,  in  effect,  he  contracted  to  be  insured.  If,  there- 
fore, Morrison  could  have  enforced  the  policy,  the  court  would 
have  obliged  him  to  give  the  benefit  of  his  recovery  to  Peay,  or 
to  relinquish  the  contract ;  or  if,  as  is  now  contended,  the  policy 
was  rendered  nugatory  by  the  sale,  the  court,  in  the  exercise  of 
its  sound  discretion,  would  not  have  deemed  a  specific  execu- 
tion reasonable,  since  Peay  was  not  in  equity  bound  to  bear  the 
loss  against  which  he  had  in  effect  contracted  to  be  insured. 
Morrison  must  then  have  lost  his  contract,  or  indemnified 
against  the  damage. 

What  then  was  the,  state  of  the  case  immediately  upon  the 
happening  of  the  fire  ?  Morrison  then  had  the  legal  title  in 
him.  But  it  is  said  that,  having  sold,  the  title  was  to  be  con- 
sidered in  Peay,  upon  equitable  principles.  This  position  has 
been  advanced  upon  false  deductions  from  the  principle  that 
equity  considers  that  done  which  ought  to  have  been  done. 
But  equity  never  so  considers,  but  in  behalf  of  one  who  has 
done  equity,  and  has  put  himself  in  a  condition  to  demand  the 
execution  of  his  contract.  Now,  at  the  time  of  the  fire,  it  did 
not  appear  whether  the  contract  ever  would  be  carried  into 
complete  effect  It  did  not  appear  whether  Peay  ever  would 
or  could  comply,  and  therefore  equity  could  not  consider  the 
title  to  be  in  him.  He  had  not  delivered  the  bond  which  was 
to  have  been  delivered.     That  bond  was  to  be  the  bond  of  a. 
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third  person,  and  it  might  never  have  been  in  his  power  to 
deliver  it  It  was  not  delivered  within  the  stipulated  time.  He 
then,  on  the  5th  of  May,  1836,  was  in  default  (for  the  bond 
bad  not  even  then  been,  delivered),  and  on  that  day  he  had  no 
right  to  demand  a  specific  execution  of  the  contract,  and  of 
course  could  not  be  deemed  to  have  the  title.  The  title  was 
then  in  Morrison  ;  the  house  burned  was  his  house,  and  the  loss 
sustained  was  his  loss.  This  is  the  more  manifest  when  we 
reverse  the  picture.  Morrison  sues  for  a  specific  execution. 
Peay  repels  the  demand  unless  he  will  pay  for  the  house: 
alleging  that  by  his  contract  he  was  to  be  protected  against 
loss  by  fire ;  that  Morrison  either  can  or  cannot  give  him  the 
benefit  of  the  policy  of  insurance  for  which  he  contracted  ;  that 
if  he  can,  but  will  not,  he  has  no  title  to  relief;  that  if  he  can- 
not, then  he  cannot  give  what  was  most  essential  in  the  con- 
tract, and  a  court  of  equity  will  not  relieve  him.  In  the  exer- 
cise of  that  discretion  which  is  always  exercised  in  bills  for 
specific  performance,  it  will  not  compel  a  party  to  execute  the 
contract,  when  he  cannot  get  that  which  he  contracted  for.  It 
would  be  unreasonable  to  compel  him  to  take  the  property 
without  the  indemnity,  when  he  expressly  contracted  for  the 
indemnity  :  and  equity  will  not  do  that  which  is  unreasonable. 

This  defence  would  be  unanswerable,  and  Morrison  must 
either  have  kept  the  land,  or  paid  for  the  loss.  If  he  kept  the 
land,  he  would  be  clearly  entitled  to  recover  of  the  insurers.  If 
be  paid  the  loss,  he  would  be  a  loser,  and  entitled  to  indemnity 
from  them  to  the  identical  amount. 

It  has  been  contended,  however,  that  as  the  contract  was 
carried  into  execution  subsequently,  it  appears  that  Morrison 
sustained  no  damage.  I  am  by  net  means  satisfied  that  the 
fullest  proof  of  his  having  received  the  entire  consideration, 
without  deduction  for  the  loss,  could  take  from  him  a  right  of 
action  which  had  previously  attached.  But  if  proof  of  indem- 
nity by  that  means  could  be  a  bar,  then  it  must  be  clearly 
established,  and  the  onus  is  on  the  defendants.  The  damage 
having  been  proved  by  the  plaintiff,  the  indemnification  must 
be  shown  by  the  defendants.  But  it  is  not  shown ;  since,  for 
aught  that  appears  to  the  contrary,  Morrison  is  liable  on  the 
.action  of  Peay  for  not  transferring  the  policy,  or  has  indem- 
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nified  him  for  the  loss,  which,  upon  every  equitable  principle, 
be  was  bound  to  do. 

Upon  the  whole,  I  think  the  judgment  is  right  The  insurers 
have  received  their  premium  for  a  succession  of  years,  and  now 
seek  to  avoid  the  fulfilment  of  their  contract  upon  the  pretext 
that  the  insured  has  received  indemnity  from  another  quarter. 
Without  calling  in  question  the  cases  on  insurance,  we  should 
not  be  too  astute,  I  think,  in  the  application  of  a  principle  by 
which  a  burden  is  to  be  taken  from  the  shoulders  of  those  who 
have  been  paid  to  bear  it,  and  cast  upon  one  of  two  innocent 
persons,  who  have  advanced  their  money  to  be  absolved  from  it 

Per  Curiam.    Judgment  affirmed. 


Ela  v.  French.1 

(Supreme  Court,  New  Hampshire,  December  Term,  1840.) 

Breach  of  Contract  to  insure.  —  Damages. 

The  defendant  agreed  to  insure  certain  books  consigned  to  him  by  the  plaintiff,  bnt  failed 
to  do  so,  and  a  large  portion  of  them  were  destroyed  by  fire  while  in  the  defendant's 
possession.  In  an  action  for  the  breach  of  contract  to  insure,  held,  that  the  measure  of 
damages,  in  the  absence  of  proof  of  usage,  was  the  value  of  the  books. 

This  was  an  action  of  assumpsit.  The  defendant,  a  pub- 
lisher of  books,  agreed  with  the  plaintiff  to  receive  and  sell  sncb 
books  as  should  be  consigned  to  him  by  the  plaintiff,  and  to 
procure  insurance  upon  the  same.  Thereupon  the  plaintiff 
shipped  a  large  quantity  of  books  to  the  defendant  to  be  sold 
on  commission.  The  latter  neglected  to  get  the  books  insured, 
and  all  but  the  contents  of  two  boxes  were  burned. 

The  question  raised  was  in  respect  to  the  amount  of  recovery. 

Bartlett  8f  Fletcher,  for  the  plaintiff. 

Perley  Sf  Hutchins,  for  the  defendant. 

Gilchrist,  J.  There  is  no  evidence  in  the  case  on  which  to 
charge  the  defendant  upon  the  first  count,  for  books  sold  and 
delivered,  nor  upon  the  second  count,  for  money  had  and 
received. 

illN.  H.  356.  . 
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The  only  question  in  the  case  arises  upon  the  other  counts 
which  allege  a  delivery  of  the  books  to  the  defendant,  for  sale 
on  commission ;  a  contract  by  him  to  cause  them  to  be  insured, 
and  their  subsequent  destruction  by  fire,  without  any  insurance 
having  been  effected  upon  them.  The  plaintiff  has  proved  the 
contract,  as  alleged  in  the  declaration,  and  the  breach  of  it  by 
the  defendant,  in  neglecting  to  effect  an  insurance  upon  the 
books,  and  their  destruction  by  fire;  and  the  only  question 
seems  to  be  whether  the  plaintiff  shall  recover  the  value  of  the 
books,  as  damages  for  the  breach  of  the  contract. 

The  defendant  has  offered  no  evidence  to  show  the  course  of 
business,  or  the  custom  and  usage  of  merchants  in  contracts  of 
this  kind,  if  any  custom  exist. 

Nor  has  he  shown  whether,  by  the  usage  of  merchants  in 
New  York,  a  contract  to  insure  generally  goods  consigned  for 
sale  on  commission,  is  understood  to  impose  on  the  party  the 
doty  of  causing  the  goods  to  be  insured  at  their  full  value,  or 
for  less  amount  We  have  then  before  us  evidence  of  a  con- 
tract to  insure,  and  of  a  breach  of  that  contract ;  and  without 
anything  to  explain  it,  what  rule  of  damages  can  we  adopt  ? 
The  loss  to  the  plaintiff  was  the  value  of  the  books ;  and  we 
must  presume,  in  the  absence  of  evidence,  that  if  they  had  been 
insured,  it  would  have  been  for  their  value.  This  value,  then, 
is  the  only  measure  of  damages.  Probably  the  insurance  offices 
in  the  city  New  York  have  some  rule  for  their  guidance  in 
granting  policies  upon  property  of  this  character*  and  perhaps 
they  will  not  insure  beyond  a  certain  proportion  of  the  value 
of  such  property.  But  even  if  this  be  so,  we  have  no  evidence 
to  guide  us  in  ascertaining  the  rate  per  cent,  upon  the  value  of 
the  books.  When  we  lay  aside  the  value  of  the  books  as  our 
guide,  we  have  no  more  authority  to  take  one  sum  than  an- 
other, as  the  extent  of  the  damages,  for  there  is  no  custom 
of  which  we  can  judicially  take  notice. 

We  must,  therefore,  consider  this  ap  a  contract  to  insure  the 
books  at  their  full  value.  If  the  defendant  had  desired  to  limit 
his  liability  to  any  particular  sum,  by  proof  of  any  custom 
explanatory  of  contracts  of  this  description,  it  was  competent 
for  him  to  offer  such  evidence.  As  this  has  not  been  done, 
there  must  be  Judgment  on  the  verdict. 
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Faulkner  v.  Central  Fire  Insurance  Company  of  New 
Brunswick.1 

(Supreme  Court,  New  Brunswick,  Hilary  Term,  1841.) 

Avoiding  Policy. —  Keeping  Gunpowder. 

Where  by  the  conditions  subjoined,  and  referred  to,  in  a  policy  of  insurance  upon  goods 
against  fire,  it  is  declared  "  that  if  there  should  at  any  time  be  more  than  twenty-five 
pounds  weight  of  gunpowder  on  the  premises  insured,  or  where  any  goods  are  insured, 
such  insurance  should  be  void,  and  no  benefit  derived  therefrom, "  the  deposit  of  gun- 
powder over  the  weight,  though  for  a  temporary  purpose,  will  vacate  the  policy. 

To  a  plea  alleging  such  a  breach  of  the  conditions  of  the  policy,  a  replication  averring 
that  the  powder  had  been  put  on  the  premises  without  the  plaintiff's  privity,  because  s 
vessel  in  which  it  was  intended  to  ship  it  to  Windsor  had  sailed  without  it;  and  the 
plaintiff  had  used  every  exertion  to  find  another  conveyance  without  success;  in  conse- 
quence of  which  it  remained  on  the  premises  until  a  fire  broke  out  which  eventually 
consumed  the  plaintiff's  premises ;  but  that  long  before  it  reached  those  premises  the 
gunpowder  was  removed,  and  thrown  into  the  harbor,  and  no  loss  or  damage  occasioned 
thereby  to  the  goods  insured,  —  was  held  bad  on  demurrer. 

This   was  an   action  of   debt  on  a  policy  of  insurance  on 
goods  against  fire.     The  first  count  of  the  declaration  stated 
that  by  a  certain  deed   poll  or  policy  of  assurance  made  by  the 
Central   Fire    Insurance    Company  of  New    Brunswick,   and 
sealed  with  their  common  seal,  on  the  30th  May,  1839,  reciting 
that  the  plaintiff  had   paid  to  the  said  company  the  sum  of 
£8  16s.  for  the  assurance  from  loss  or  damage  by  fire,  for  a 
term  commencing  on  the  30th  day  of  May,  1839,  at  twelve 
o'clock  at  noon,  and  ending  on  the  30th  day  of  August,  1839, 
at  twelve  o'clock  at  noon,  of  the  following  premises,  viz  :  goods, 
hazardous  and  not  hazardous,  contained  in  store  number  two, 
and  a  room  in  number  one,  occupied  by  assured  as  an  office,  on 
Donaldson's  Wharf,  in  the  city  of  St.  John,  part  of  the  said 
goods  being  owned  by  the  assured,  and   part  held  by  him  on 
commission,  £550,  from  the  30th  day  of  May  to  the  30th  day 
of  August,  1839.     It  was  by  the  said  deed  or  policy  of  assurance 
witnessed,  "that  the  capital  or  joint  stock  estate  and  securities 
of  the  said  Central   Fire  Insurance  Company  of  New  Bruns- 
wick should  be  subject  and  liable  to  pay,  make  good,  and  sat- 
isfy unto  the  said  assured  all  such  loss  and  damage  as  should 
happen  by  fire  to  the  said  property  therein  above  mentioned, 

1 1  Kerr,  279. 
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within  ninety  days  after  proof  thereof,  provided  the  same  should 
amount  to  the  sum  of  five  pounds,  which  the  said  insured 
should  suffer  by  fire  in  the  premises  above  mentioned,  during 
the  term  aforesaid,  not  exceeding  however  the  sum  of  five  hun- 
dred and  fifty  pounds,  the  amount  insured  by  the  said  policy.'9 
And  by  certain  provisions  in  the  said  deed  poll  or  policy  of 
assurance  contained,  it  was  provided  and  declared  to  be  the  true 
intent  and  meaning  of  the  said  policy  that  the  capital  or  joint 
stock  estate  and  securities  of  the  said  company  should  not  be 
liable  or  subject  to  pay  or  make  good  to  the  insured  any  loss 
or  damage  which  should  happen  by  any  invasion,  foreign  enemy, 
civil  commotion,  mob,  riot,  or  any  military  or  usurped  power 
whatever,  or  by  any  earthquake,  or  hurricane,  nor  for  loss  occa- 
sioned by  the  explosion  of  gunpowder.  Other  provisos  were 
then  set  out,  and  the  declaration  proceeded  as  follows,  viz  :  And 
it  was  also  by  the  said  deed  poll  or  policy  of  assurance  further 
declared  and  agreed  "  to  be  the  true  intent  and  meaning  of  the 
parties  thereto,  that  in  case  the  therein  abovementioned  prem- 
ises shouM  at  any  time  after  the  making  and  during  the  contin- 
uance of  that  said  insurance,  be  appropriated,  applied,  or  used 
to  or  for  the  purpose  of  carrying  on  or  exercising  therein  any 
trade,  business,  or  vocation  denominated  hazardous  or  extra 
hazardous  in  the  conditions  annexed  to  the  said  policy,  or  for 
the  purpose  of  storing  therein  any  of  the  articles,  goods,  or 
merchandise,  in  the  same  conditions  denominated  hazardous 
or  extra  hazardous,  uuless  in  the  said  policy  otherwise  specially 
provided  for,  or  thereafter  agreed  to  by  the  said  company  in 
writing,  to  be  added  to  or  indorsed  upon  the  said  policy,  then 
and  from  thenceforth,  so  long  as  the  same  should  be  so  appro- 
priated, applied,  or  used,  the  said  policy  should  cease  and  be  of 
no  force  or  effect."  And  it  was  thereby  moreover  declared  that 
the  said  policy,  or  the  insurance  thereby  intended  to  be  made,  did 
not  comprehend  or  cover"  any  books  of  account,  written  secur- 
ities, deeds,  or  other  evidence  of  title  to  lands,  bonds,  bills,  or 
other  evidences  of  debt,  money,  or  bullion."  And  it  was  also 
by  the  said  deed  poll  or  policy  of  assurance  further  declared 
to  be  understood  and  agreed,  as  well  by  the  corporation  of  the 
said  Central  Fire  Insurance  Company  as  by  the  insured  named 
in  the  said  policy,  and  all  others  who  might  become  interested 
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therein,  "  that  the  said  insurance  was  made  and  accepted  in  ref- 
erence to  the  conditions  which  accompanied  the  said  policy ;  and 
in  every  case  the  said  conditions  were  to  be  used  to  explain  the 
rights  and  obligations  of  the  parties,  except  so  far  as  the  said 
policy  itself  specially  declared  those  rights  and  obligations." 
The  conditions  of  insurance  referred  to  in  the  body  of  the  said 
deed  or  policy  of  insurance  were  then  set  out  at  length ;  among 
others  the  following :  "  It  is  declared  and  conditioned  that  goods 
not  hazardous  were  such  as  are  usually  kept  in  dry  goods  stores, 
including  also  household  furniture  and  linens,  cottons  in  bales, 
coffee,  flour,  indigo,  potash,  rice,  sugar,  and  other  articles  not 
combustible.  Second,  that  goods,  wares,  and  merchandise 
therein  denominated  hazardous,  were  china,  glass,  and  earthen- 
ware in  packages,  booksellers'  stock,  chip  and  straw  hats,  flaxi 
hemp,  groceries,  including  spirituous  liquors,  oil,  pitch,  saltpetre, 
tar,  turpentine.  Third,  that  the  goods,  wares,  and  merchandise 
therein,  denominated  extra  hazardous,  were  aqua  fortis,  ether, 
spirits  of  turpentine,  hay,  straw,  fodder,  grain  unthrashed,  and 
cotton  wool  not  in  bales."  It  was  also  by  the  said  condition 
declared,  that  if  there  should  be  at  any  time  more  than  twenty- 
five  pounds  weight  of  gunpowder  in  the  premises  insured,  or 
wherever  any  goods  were  insured,  or  if  the  said  gunpowder 
should  not  be  inclosed  and  kept  in  tin  canisters,  or  if  it  should 
be  sold  by  artificial  light,  in  any  or  either  of  the  said  cases  such 
insurance  should  be  void,  and  no  benefit  derived  therefrom,  and 
iu  no  other  way  or  manner  should  gunpowder  be  insurable, 
and  that  no  unslacked  lime  should  be  kept  on  the  premises 
wherever  any  goods  were  insured,  unless  it  was  properly  se- 
cured from  rain  or  water.  It  was  then  averred  that  the  said 
Central  Fire  Insurance  Company  became  insurers  to  the  said 
plaintiff  for  the  said  sum  of  £550,  in  the  same  deed  poll  or 
policy  of  assurance  for  the  time  and  on  the  terms  and  condi- 
tions therein  mentioned  ;  and  that  at  the  time  of  making  the 
said  policy  of  assurance,  and  also  at  the  time  of  the  loss  therein- 
after mentioned,  he,  the  said  plaintiff,  had  divers  large  quanti- 
ties of  goods,  wares,  and  merchandise,  of  the  denomination 
mentioned  in,  and  insured  by  the  said  policy,  stored  and  housed 
in  the  said  store  and  room  in  the  said  policy  mentioned  to  a 
large  amount  in  value  in  the  whole,  to  wit :  to  the  amount  of 


Digitized  by 


Google 


Faulkneb  v.  Cbot.  F.  Ins.  Co.  of  N.  Bruns.  1  Kerr,  279.     41 

Avoiding  Policy.  —  Keeping  Gunpowder. 

all  the  money  by  the  said  company  so  insured  or  caused  to  be 
insured  thereon  by  the  said  policy.  It  was  then  averred,  that 
the  plaintiff  was  interested  in  the  goods  insured,  and  that  after- 
wards and  whilst  the  said  goods  were  so  remaining  in  the  said 
store  and  room  mentioned  in  the  said  policy,  in  the  city  of 
St  John  aforesaid,  and  whilst  the  same  store  and  room  was 
in  the  occupation  of  the  said  plaintiff,  and  whilst  the  said  plain- 
tiff continued  to  be  so  interested  in  the  said  goods,  and  before 
the  expiration  of  the  said  term  for  which  the  same  were  so 
insured  as  aforesaid,  to  wit :  on  the  seventeenth  day  of  August, 
in  the  year  aforesaid,  the  said  store  and  room  mentioned  in  the 
said  policy  of  assurance,  together  with  divers  other  buildings 
near  or  adjoining  thereto,  were  accidentally  consumed  by  fire, 
without  any  fraud,  collusion,  or  contrivance  of  him,  the  said 
plaintiff,  whatsoever,  and  that  large  quantities  of  the  said 
goods,  so  insured  by  the  said  policy,  were  wholly  consumed  and 
lost  to  the  said  plaintiff  by  the  said  fire  to  a  large  amount  in 
the  whole,  to  wit:  to  the  amount  of"  £429  19s.  2d.  of  the 
amount  insured  by  the  said  policy.  It  was  then  averred  that 
notice  was  given  to  the  company  of  the  loss,  and  that  a  partic- 
nlar  account  was  made  out  and  rendered,  verified  by  the  oath 
of  the  plaintiff;  and  that  the  plaintiff  also  made  oath  that  no 
other  insurance  was  effected ;  that  he  procured  a  certificate  from 
a  notary  public  contiguous  to  the  place,  and  no  way  concerned 
in  the  loss,  as  to  the  character  of  the  plaintiff,  and  the  absence 
of  fraud  or  evil  practice,  &c,  as  required  by  the  conditions-  of 
the  policy ;  and  that  the  premises  mentioned  in  the  said  policy 
of  assurance  were,  not,  at  the  time  the  said  fire,  happened,  nor 
at  any  time  after  the  making  of  the  said  policy,  appropriated, 
applied,  or  used  to  or  for  the  purpose  of  carrying  on  or  exercis- 
ing therein  any  trade,  business,  or  vocation,  denominated  haz- 
ardous or  extra  hazardous  in  the  said  conditions  annexed  to 
the  said  policy,  or  for  the  purpose  of  storing  therein  any  articles, 
goods,  or  merchandise  in  the  same  conditions  denominated 
extra  hazardous,  or  for  storing  therein  any  articles  not  specially 
provided  for  in  the  said  policy.  It  was  then  averred  Jhat  the 
stipulated  time  for  paying  the  loss  after  due  proof  thereof  bad 
elapsed,  and  that  the  plaintiff  had  been  ready  and  willing,  and 
had  offered  to  submit  all  matters  in  difference  to  arbitration, 
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&c. ;  that  the  defendants  had  refused  payment,  whereby  actio 
accrevit,  &c.  There  were  two  other  counts  on  the  same  policy, 
which  it  is  not  material  to  set  out;  also  ihe  common  counts. 

The  defendants  pleaded,  among  other  pleas,  the  following  to 
the  three  special  counts,  viz:  And  for  a  further  plea  in  this 
behalf  as  to  the  said  supposed  causes  of  action  in  the  said  first, 
second,  and  third  counts  of  the  said  declaration  mentioned,  the 
said  defendants  by  like  leave,  &c.,  actio  non,  &c.,  because  they 
say  that  there  was,  after  the  execution  by  the  said  defendants 
of  the  said  deeds  poll  or  policies  of  assurance  as  aforesaid,  in 
the  said  store  and  room  in  the  said  deeds  poll  or  policies  of  as- 
surance in  the  said  first,  second,  and  third  counts  of  the  said 
declaration,  to  wit,  at  the  city  of  St.  John,  in  the  city  and 
county  of  St.  John  aforesaid,  at  the  time  and  while  the  said 
goods,  wares,  and  merchandise  of  the  said  plaintiff  were  so  re- 
maining in  the  said  store  and  room  as  aforesaid,  and  before  the 
said  expiration  of  the  said  term  for  which  the  said  goods  were 
so  insured  as  aforesaid,  by  the  last  mentioned  deeds  poll  or 
policies  of  assurance,  and  at  the  same  time  the  fire  mentioned, 
&c.,  so  accidentally  broke  out  in  the  city  of  St.  John  as 
aforesaid,  to  wit,  on  the  17th  day  of  August,  in  the  year 
aforesaid,  a  large  quantity  of  gunpowder,  to  wit,  five  hundred 
pounds  weight  of  gunpowder,  contrary  to  the  terms  and  con- 
ditions of  the  said  deeds  poll  or  policies  of  assurance  in  the 
said  last  mentioned  counts  of  the  said  declaration  described, 
to  wit,  at,  &c.,  by  reason  whereof  the  said  last  mentioned  deeds 
poll  or  policies  of  assurance  were  and  are  void,  and  of  no 
force,  to  wit,  at  the  city  aforesaid,  in  the  city  and  county  afore- 
said, and  this  they,  the  said  defendants,  are  ready  to  verify : 
wherefore  they  pray  judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  them,  &c. 
The  fifth  plea  was  similar  to  the  fourth,  only  stating  that  there 
was  a  quantity  of  gunpowder  on  the  premises,  viz.,  twenty-five 
pounds  weight,  not  kept  inclosed  and  in  tin  canisters,  contrary 
to  the  conditions  of  the  said  policy.  To  these  pleas  was  the 
following  replication  :  And  the  said  plaintiff,  as  to  the  said 
pleas  of  the  said  defendants  by  them  fourthly  and  fifthly  above 
pleaded  to  the  said  first,  second,  and  third  counts  of  the  said 
declaration,  saith  [precludi  non,  &c],  "because  he  saith  that 
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although  true  it  is  that  there  was,  after  the  execution  by  the 
said  defendants  of  the  said  deeds  poll  or  policies  of  assurance 
as  aforesaid,  in  the  said  store  in  the  said  deeds  poll  or  policies 
of  assurance  mentioned,  to  wit,  at, "  &c,  "  at  the  time  and 
while  the  said  goods,  wares,  and  merchandise  of  the  said  plain- 
tiff in  the  said  first,  second,  and  third  counts  of  the  said  decla- 
ration mentioned,  were  so  remaining  in  the  said  store  and  room, 
and  before  the  expiration  of  the  said  time  for  which  the  said 
goods  were  so  insured  as  aforesaid  by  the  said  deeds  poll  or 
policies  of  assurance,  and  at  the  time  the  fire  mentioned  in  the 
said  first,  second,  and  third  counts  of  the  said  declaration,  so 
accidentally  broke  out  in   the  said  city  of  St  John  as  afore- 
said, to  wit,  on  the  17th  day  of  August,  in  the  year  aforesaid, 
a  quantity,  to  wit,  eight  kegs  of  gunpowder,  of  the  weight  of 
twenty-five  pounds  and  upwards,  to  wit,  of  the  weight  of  two 
hundred  pounds,  not  inclosed  in  tin  nor  any  part  thereof,  which 
was  the  same  gunpowder  as  is  mentioned  in  the  said  fourth 
and  fifth  pleas  of  the  said  defendants  above  pleaded  to  the  said 
first,  second,  and  third  counts  of  the  said  declaration ;  yet  for 
replication  thereto  the  said  plaintiff  saitb,  that  the  said  eight 
kegs  of  gunpowder,  being  the  same  gunpowder  as  is  mentioned 
in  the  said  fourth  and  fifth  pleas  of  the  said  defendants,  was 
not  pat  into  the  said  store  or  room  in  the  said  deeds  poll  or 
policies  of  assurance  mentioned,  but  was  kept  and  deposited  at 
the  powder-house  or  magazine  at  Carleton,  in  the  neighborhood, 
in  the  said  city  of  St  John,  until  a  short  time  before  the  said 
fire  in  the  said  first,  second,  and  third  couuts  of  the  said  dec- 
laration mentioned ;  and  that  afterwards,  to  wit,  on  the  15th 
day  of  August,  in  the  year  aforesaid,  to  wit,  at "   &c.,  "  the 
same  eight  kegs  of  gunpowder  were  brought  over  across  the 
harbor  of  St  John,  in  the  city  and  county  aforesaid,  from  the 
said  powder-house   in  Carleton   aforesaid,  to   be  shipped  on 
board  a  vessel  bound  to  Windsor,  in  the  province  of  Nova 
Scotia,  then   lying  in  the  said  harbor  of  the  said  city  of  St 
John,  but  that  before  the  said  gunpowder  could  be  shipped  on 
board  of  the  said  vessel,  so  lying  in  the  harbor  aforesaid,  and 
bound  for  Windsor,  in  the  province  of  Nova  Scotia  as  afore- 
said, the  said  vessel  departed  and  sailed  away  from  the  said  ' 
harbor  of  St.  John  aforesaid,  whereby  the  said  eight  kegs  of 
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gunpowder  or  any  part  thereof  could  not  be  put  on  board  the 
said  vessel,  aud  there  being  no  other  vessel  ready  to  sail  from 
the  city  aforesaid,  or  other  conveyance  by  which  said  gun- 
powder could    be  sent  or  conveyed    to  Windsor,  in  the   said 
province  of  Nova  Scotia  as  aforesaid,  the  same  eight  kegs  ot 
gunpowder  were  afterwards,  to  wit,  on  the  said  15th  day  of 
August,  in  the  year  aforesaid,  without  the  knowledge  or  privity 
of  the  said  plaintiff,  placed  in  the  said  store  in  the  said  deeds 
poll  or  policies  of  assurance  mentioned,  by  the  person  who  had 
the  same  in  charge,  there  to  remain  only  until  a  conveyance 
could  be  found  to  transport  the  same  to  Windsor,  in  the  prov- 
ince of  Nova  Scotia  aforesaid,  it  being  then  expected  that  such 
conveyance  would  be  found  in   the  next  day  or  two ;  but  no 
conveyance  being  found  to  take  the  said  gunpowder  away,  the 
same  necessarily  and  unexpectedly  (although   every   exertion 
was  used  by  the  said  plaintiff  and  his  servants  to  obtain  a  con- 
veyance by  which  the  said  gunpowder  could  be  sent  away  from 
the  said  store,  remained  in  the  said  store,  to  wit,  at,"  &c.,  "  until 
the  said  time  of  the  said  fire  in  the  said  first,  second,  and  third 
counts  of  the  said  declaration  mentioned,  to  wit,  until  the  17th 
day  of  August,  in  the  year  aforesaid,  and  that  after  the  said  fire 
in  the  said  first,  second,  and  third  counts  of  the  said  declaration 
mentioned,  had  so  broken  out  in  the  city  of  St.  John  aforesaid, 
but  long  before  the  said  fire  had  reached  or  been  communicated 
to  the  said  store  or  room  in  the  said  deeds  poll  or  policies  of  as- 
surance mentioned,  or  any  of  the  buildings  next  adjoining  thereto, 
or  any  of  the  buildings  upon  the  wharf  upon  which  the  said  store 
and  room  were  situated  in  the  city  aforesaid,  all  and  every  part 
of  the  said  eight  kegs  of  gunpowder,  which  had  been  so  placed 
in  the  said  store  as  aforesaid,  being  the  same  gunpowder  as  is 
mentioned  in  the  said  fourth  and  fifth  pleas  of  the  said  defend- 
ants, was  removed  from  the  said  store  and  room  and  thrown 
into  the  water  and  mud  in  the  slip  there  of  the  said  harbor  of 
St.  John   aforesaid,  and   entirely   excluded   from   any    danger 
of  explosion  from  the  said  fire,  and  without  any  alarm  or  appre- 
hension thereof  of  the  persons  there  present;   and  the  same 
gunpowder  was  not,  nor  was  any  part  thereof,  burnt  or  exploded 
by  the  said  fire,  to  wit,  at, "  &c.    "And  the  said  plaintiff  further 
saith,  that  except  the  said  eight  kegs  of  gunpowder  so  placed 
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in  the  said  store  in  manner  aforesaid,  and  for  the  time  afore-* 
said,  and  so  as  aforesaid  removed  from  the  said  store  in  the 
said  deeds  poll  or  policies  of  assurance  mentioned,  there  was 
not,  after  the  execution  by  the  said  defendants  of  the  said  deeds 
poll  or  policies  of  assurance  as  aforesaid,. any  other  gunpowder 
in  the  said  store  or  room  mentioned  in  the  said  deeds  poll  or 
policies  of  assurance  in  which  the  said  goods  of  the  said  plain- 
tiff so  insured  as  aforesaid  were  placed,  at  any  time  before,  or 
at  tbe  time  of  the  said  fire  in  the  said  first,  second,  and  third 
counts  of  the  said  declaration  mentioned ;  and  that  tbe  said 
deeds  poll  or  policies  of  assurance  did  not,  thereby,  become 
▼oid  and  of  no  force,  in  manner  as  in  the  said  pleas  of  the  said 
defendants  fourthly  and  fifthly  above  pleaded  is  alleged ;  and 
this  the  said  plaintiff  is  ready  to  verify :  wherefore,"  &c.  To 
this  replication  there  was  a  special  demurrer,  assigning  for 
causes,  1st.  That  the  plaintiff  professes  in  the  first  instance  to 
admit  tbe  allegations  contained  in  the  defendants'  said  pleas, 
and  then  alleges  matter  which  amounts  to  denial  of  the  same, 
and  concludes  with  a  verification.  2dly.  That  the  said  replica- 
tion is  double.  3dly.  That  the  said  replication  alleges  matter 
in  excuse  which  is  in  direct  violation  of  the  terms  and  conditions 
of  tbe  deed  poll  or  policy  of  insurance  set  out  in  the  three  first 
counts  of  the  plaintiff's  declaration,  and  as  in  contradiction  of 
some  of  the  plaintiff's  material  averments  in  those  counts. 
4thly.  That  the  said  replication  is  evasive,  uncertain,  and  argu- 
mentative, and  also  for  that  the  said  replication  is  in  other 
respects  uncertain,  informal,  and  insufficient,  &c  Joinder  in 
demurrer. 

Street,  Q.  G,  in  support  of  the  demurrer.  The  special  counts 
set  out  the  policy,  and  the  conditions  of  it,  and  aver  that  none  of 
tbe  conditions  have  been  broken;  and,  in  fact,  this  is  a  necessary 
averment  in  declaring  on  a  policy  of  assurance ;  the  fourth  plea 
in  answer  to  the  special  counts  alleges  that  a  large  quantity  of 
powder,  to  wit,  five  hundred  pounds,  was  on  the  premises  in 
question;  and  in  the  fifth  plea  it  is  alleged  that  more  than 
twenty-five  pounds  was  in  the  place,  contrary  to  the  terms  of 
the  policy,  by  which  it  became  void,  and  of  none  effect. 

Tbe  replication  admits  that  eight  kegs,  or  two  hundred 
pounds,  of  powder  were  brought  from  Carleton  and  put  into 
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the  premises  in  question,  thus  showing  a  direct  breach  of  the 
condition  relative  to  powder,  but  it  assigns  causes  for  doing 
this  which  afford  no  legal  excuse  for  such  breach,  and  conse- 
quently the  policy  by  the  express  provisions  of  it  has  become 
void.     The  Court  stopped  Street^  and  called  on 

The  Solicitor  General^  in  support  of  the  replication.  This 
policy  is  made  for  goods  hazardous  and  not  hazardous,  and  it 
contained  this  express  stipulation,  "that  in  case  the  above  men- 
tioned premises  shall  at  any  time  after  the  making  and  during 
the  coutinuance  of  this  insurance  be  appropriated,  applied,  or 
used,"  &c.,  for  the  purpose  of  storing  therein  auy  of  the  arti- 
cles, goods,  or  merchandise,  in  the  same  conditions  denominated 
hazardous  or  extra  hazardous,  unless  herein  otherwise  specially 
provided,  or  hereafter  agreed  to  by  the  company  in  writing,  to 
be  added  or  indorsed  upon  the  policy,  then  and  from  thence- 
forth so  long  as  the  same  shall  be  so  appropriated,  applied,  or 
used,  these  presents  shall  cease,  and  be  of  no  force  or  effect" 
Wherefore  by  this  wording  it  is  clear  that  so  soon  as  the  prem- 
ises cease  to  be  so  appropriated,  applied,  or  used  for  storing 
articles  hazardous  or  extra  hazardous,  the  policy  is  in  full  force. 
Now  granting,  as  admitted  by  the  replication,  that  so  long  as 
the  powder  was  in  the  store  the  policy  was  of  no  effect,  yet  as 
it  appeared  that  the  powder  was  removed  long  before  the  fire 
approached  the  store,  such  removal  revived  the  liability,  and 
placed  the  parties  in  the  same  condition  as  if  the  powder  had 
never  been  placed  there.  By  the  conditions  of  the  policy  the 
goods  are  denominated  not  hazardous,  hazardous,  and  extra 
hazardous ;  powder  is  not  excluded  from  insurance,  but  is  only 
required  to  be  insured  in  a  particular  way ;  the  having  of  more 
than  twenty-five  pounds  of  powder  in  the  store  at  any  one 
time  does  not  make  void  the  policy  in  toto,  but  only  for  such 
time  as  the  powder  may  be  in  the  store  endangering  the  prem- 
ises, and  on  removal  the  liability  continues.  [Parker,  J.  I 
cannot  see  how  the  fact  of  the  plaintiff  intending  to  send  it  to 
Windsor  could  affect  the  question.]  That  is  connected  with 
the  fact  of  removal,  which  would  revive  the  policy.  The  mean- 
ing of  the  policy  is,  where  the  store  is  distinctly  appropriated 
for  the  purpose  of  storing  such  article,  not  when  it  comes  there 
by  accident  or  for  a  temporary  purpose,  doing  no  damage,  and 
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removed  beforehand ;  in  the  disappointment  of  shipping  the 
goods,  they  could  not  be  left  in  the  street  [Parker,  J.  Why 
could  the  plaintiff  not  send  the  powder  back  to  the  magazine 
at  Carleton  ?]  It  is  conceived  the  court  will  look  at  the  reason- 
able construction  of  the  policy,  and  give  effect  to  it  accordingly ; 
otherwise,  if  more  than  twenty-five  pounds  of  powder  should 
happen  to  be  in  the  store  at  anj  one  time  of  the  policy,  for  only 
five  minutes,  months  before  the  fire,  and  no  way  connected  with' 
it,  the  policy  must  be  deemed  void.  Now  this  could  never 
have  been  the  intention  of  the  parties ;  one  part  of  the  policy 
must  be  construed  with  reference  to  the  other.  [Parker,  J. 
You  may  go  further,  and  argue  that  hazardous*  and  extra  haz- 
ardous goods  may  be  stored  in  the  premises  to  any  extent,  pro-, 
vided  they  are  removed  the  instant  before  the  fire  approaches 
them;  but  it  is  evident  that  though  the  fire  might  be  in  the 
next  store,  people  would  feai*  to  approach  the  building  contain- 
ing the  powder  ;  the  article  gunpowder  is  in  the  policy  ranked 
differently  from  other  articles,  for  there  is  an  express  condition 
relating  to  it,  viz. :  "  If  there  shall  be  at  any  time  more  than 
twenty-five  pounds  of  gunpowder  in  the  premises  insured,  or 
wherein  any  goods  are  insured,  such  insurance  shall  be  void."] 
Goods  are  denominated  not  hazardous,  hazardous,  and  extra 
hazardous ;  this  condition  concerning  powder  applies  to  an 
extra  hazardous  article ;  and  as  this  policy  is  confined  to  goods 
not  hazardous  and  hazardous,  the  condition  concerning  powder 
does  not  affect  it.  [Carter,  J.  You  contend  that  a  hundred 
pounds  of  gunpowder  is  one  of  the  extra  hazardous  articles.] 
Yes;  if  insurance  had  been  gotten  for  extra  hazardous  articles, 
the  condition  would  have  applied  to  it ;  but  it  is  not  so :  the 
true  reading  of  the  policy  is,  if  the  article  is  left  on  the  premises, 
then  and  then  only  can  the  policy  be  affected.  [Chipman,  C.  J. 
It  is  conditioned  that  if  the  powder  is  sold  by  artificial  light  or 
not  kept  in  tin  canisters,  the  policy  will  be  void.  You  may 
as  well  contend  that  these  conditions  are  not  to  be  regarded  in 
expounding  the  policy.  Parker,  J.  What  words  could  the 
makers  of  the  policy  have  used  stronger  to  prohibit  the  keeping 
of  more  than  twenty-five  pounds  of  powder  at  any  time  in  the 
store?  Chipman,  C.J.  These  conditions  are  used  to  explain 
the  policy,  and  are  a  substantial  part  of  it ;  the  condition  con- 
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cerning  powder  is  express  to  render  the  contract  void.]  The 
case  of  Dobson  v.  Sotheby1  supports  the  argument  relied  on; 
for  it  is  there  said  that  in  a  policy  of  insurance  on  premises  of 
a  certain  description,  "  where  no  fire  is  kept,  and  where  no  haz- 
ardous goods  are  deposited,"  these  worcU  must  be  understood, 
of  the  habitual  use  of  fire  and  deposit  of  hazardous  goods ; 
where,  therefore,  the  loss  on  sftch  policy  happened  in  conse- 
quence of  making  afire  and  bringing  a  tar  barrel  in  the  prem- 
ises for  the  purpose  of  repairing  them,  it  was  held  that  the 
insured  was  entitled  to  recover.  In  this  case  the  rate  of  pre- 
mium paid  by  the  plaintiff  was  the  lowest  rate,  and  was  only 
payable  for  buildings  of  a  certain  description,  wherein  no  fire 
is  kept  and  no  hazardous  goods  are  deposited ;  there  were  other 
articles  fixing  a  higher  rate  of  premium  for  buildings  of  other 
descriptions,  with  the  same  proviso  against  hazardous  goods ; 
and  a  proviso  that  if  buildings  of  any  description  insured  with 
the  company  shall  at  any  time  after  such  insurance  be  made 
use  of  to  stow  or  merchandise  any  hazardous  goods,  without 
leave  from  the  company,  the  policy  shall  be  forfeited ;  and  Pol- 
lock, for  the  defendant  in  this  cause,  contended  that  the  plaintiff 
could  not  recover,  because  lighting  a  fire  within  the  building 
(which  was  done)  was  a  contravention  of  the  terms  of  the 
policy,  which  required  that  no  fire  should  be  kept  in  the  build- 
ing on  which  the  rate  of  insurance  in  the  present  case  was 
paid ;  and  that  a  tar  barrel,  which  was  found,  and  caught  fire, 
on  the  premises,  came  under  the  description  of  hazardous 
goods ;  but  Lord  Tenterden  said :  "  If  the  company  intended 
to  stipulate  not  merely  that  no  fire  should  habitually  be  kept 
on  the  premises,  but  that  none  should  ever  be  introduced  upon 
them,  they  might  have  expressed  themselves  to  that  effect ;  and 
the  sacae  remark  applies  to  hazardous  goods  also.  In  the  ab- 
sence of  any  such  stipulation,  I  think  the  condition  must  be 
understood  as  forbidding  only  the  habitual  use  of  fire,  or  the 
ordinary  deposit  of  hazardous  goods,  not  their  occasional  in- 
troduction, as  in  this  case,  for  a  temporary  purpose  connected 
with  the  occupation  of  the  premises;  the  common  repairs  of  a 
building  necessarily  require  the  introduction  of  fire  upon  the 
premises,"  &c.  [Per  Curiam.  That  case  makes  against 
you ;  for  here  there  is  an  express  stipulation,  according  to  the 

*  Mood.  &  M  90. 
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suggestion  of  Lord  Tenterden ;  nor  was  it  necessary  here  to 
bring  the  powder  into  the  store,  as  in  that  case  to  make  the  fire 
for  the  purpose  of  repairing  the  premises.] 

Chipman,  C.  J.  I  have  not  the  slightest  doubt  on  the  ques- 
tion in  this  case.  We  have  only  to  look  at  the  terms  of  the 
policy,  and  preserve  the  rights  of  the  parties  agreeably  to  their 
own  stipulations.  In  the  conditions  of  the  policy  the  different 
classes  of  goods  are  described ;  then  follows  a  particular  clause 
relating  to  gunpowder,  viz. :  "that  if  there  shall  be  at  any  time 
more  than  twenty-five  pounds  weight  of  gunpowder  on  the 
premises  insured,  or  wherein  any  goods  are  insured,  or  if  the 
said  gunpowder  shall  not  be  inclosed  and  kept  in  tin  canisters, 
or  if  it  shall  be  sold  by  artificial  light,  in  any  or  either  of  the 
said  cases  such  insurance  shall  be  void.'9  This  is  a  positive 
and  unqualified  condition,  inserted  by  the  parties  to  prevent  the 
introduction  of  gunpowder.  In  the  case  cited  there  was  no 
express  clause  against  making  a  fire  on  the  premises,  but  in  the 
case  at  the  bar  there  is  an  express  condition  against  the  intro- 
duction of  gunpowder;  and  it  seems  by  the  parties  to  have 
been  considered  a  necessary  clause,  and  we  cannot  but  give 
effect  to  the  words  of  a  contract,  which  seem  clearly  to  manifest 
the  intent  of  the  parties,  which  they  have  used.  I  think,  there- 
fore, according  to  the  meaning  of  the  parties,  to  be  collected 
from  the  express  words  of  the  contract,  that  on  the  introduction 
of  this  gunpowder  the  policy  became  void. 

Carter,  J.  I  am  quite  of  the  same  opinion.  The  parties 
most  be  bound  by  their  positive  stipulations.  The  argument 
pressed  by  the  learned  counsel  for  the  plaintiff  that  powder  of 
any  quantity  is  to  be  classed  among  the  extra  hazardous  goods, 
is  inconsistent  with  the  terms  of  the  policy ;  for  it  expressly 
provides  that  if  at  any  time  more  than  twenty-five  pounds  of 
gunpowder  be  on  the  premises,  the  contract  shall  be  void. 
This  seems  to  have  been  the  express  intent  of  the  parties,  and  I 
think  any  other  construction  would  be  perfectly  at  variance  with 
the  words  and  meaning  of  the  policy.  If  there  shall  be  at  any 
time,  says  the  contract,  more  than  twenty-five  pounds  of  pow- 
der, then  the  policy  shall  be  void ;  the  replication  acknowledges 
there  was  a  time  when  more  than  twenty-five  pounds  was  on 
the  premises  ;  wherefore  I  think  the  policy  became  void. 
vol.  n.  4 
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Parker,  J.  I  am  of  the  same  opinion.  There  has  been  an 
express  breach  of  one  of  the  conditions,  the  consequence  of 
which  is  to  make  void  the  policy  ;  the  excuses  assigned  in  the 
replication  cannot  do  away  with  the  effect  of  the  condition;' 
the  gunpowder  is  even  admitted  to  have  remained  on  the  prem- 
ises with  the  knowledge  of  the  plaintiff.  If  policies  are  made 
and  accepted  with  conditions  like  these,  what  protection  would 
there  be  for  insurance  offices  if  they  could  be  violated  with  im- 
punity underi;he  circumstances  set  forth?  How  can  this  court 
decide  that  the  plaintiff  is  entitled  to  recover  upon  the  facts  as 
they  stand  admitted  in  this  record  ? 

Judgment  for  the  defendants. 


Turley  vs.  The  North  American  Fire  Insurance  Company.1 

(Supreme  Court,  New  York,  January  Term,  1841.) 

Notice  of  Loss.  —  "  Contiguous"  Magistrate.  —  Waiver. 

The  clause  in  a  policy  requiring  a  certificate  of  the  loss  from  a  "  magistrate  most  con- 
tiguous to  the  place  of  the  fire  "  does  not  require  an  exact  literal  compliance. 

The  certificate  of  one  whose  place  of  business  was  two  or  three  blocks  from  the  fire  was 
held  sufficient,  although  another  magistrate  lived  within  a  block  and  a  half  from  the 
place. 

The  omission  in  such  certificate  to  state  that  the  magistrate  was  "  acquainted  with  the 
character  of  the  insured  "  may  be  cured  by  the  refusal  of  the  insurer's  agent  to  return 
the  certificate  for  correction  or  point  out  wherein  it  was  defective. 

This  was  an  action  on  a  policy  of  insurance  tried  at  the 
Albany  circuit  in  April,  1840,  before  the  Hon.  John  P.  Cush- 
man,  one  of  the  circuit  judges. 

The  plaintiff,  being  a  cabinet  maker,  was  insured  by  the  de- 
fendants against  loss  or  damage  by  fire  to  the  amount  of  $500, 
upon  stock  finished  and  unfinished,  tools  and  lumber,  contained 
in  a  building,  and  in  a  shed  near  the  same,  on  the  east  side  of 
North  Market  Street,  in  the  city  of  Albany,  for  the  period  of  six 
months  and  twenty-four  days  from  10th  October,  1837.  On, 
the  30th  October,  1837,  the  buildings  with  their  contents  were 
consumed  by  fire.     By  the  ninth  condition  referred  to  in  the 

1  25  Wendell,  374. 
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policy,  persons  sustaining  loss  or  damage  by  fire  are  required 
forthwith  to  give  notice  thereof  in  writing  to  the  company,  and 
as  soon  after  as  possible  to  deliver  as  particular  an  account  of 
their  loss  and  damage  as  the  nature  of  the  case  will  admit, 
signed  with  tbeir  own  hauds,  accompanying  the  same  with  their 
oath  or  affirmation,  declaring  the  account  to  be  true  and  just. 
They  are  also  required  to  produce  "  a  certificate  under  the  hand 
and  seal  of  a  magistrate  or  notary  public  most  contiguous  to 
the  place  of  the  fire,  and  not  concerned  in  the  loss:  stating 
that  he  has  examined  the  circumstances  attending  the  fire,  loss  , 
or  damage  alleged  ;  that  he  is  acquainted  with  the  character 
and  circumstances  of  the  insured  claimant;  and  that  he  verily 
believes  that  he,  she,  or  they  have,  by  misfortune  and  without 
fraud  Or  evil  practice,  sustained  loss  and  damage  on  the  subject 
insured,  to  the  amount  which  the  magistrate  or  notary  public 
shall  certify;  and  until  such  proofs,  declarations,  and  certificates 
are  produced,  the  loss  shall  not  be   payable."     On  the  31st 
October  the  assured  gave  notice  of  the  loss,  and  on  the  7th 
day  of  November  served  upon  the  agent  of  the  company  at 
Albany  an  inventory  of  the  property  destroyed,  amounting  to 
upwards  of  $900,  and  an  affidavit  made  by  him  stating  the 
value  of  the  property  (at  the  time  of  the  insurance,  stated  to 
have  been  $1,600,  andxat  the  time  of  the  loss  $1,200),  setting 
forth  the  circumstances  of  the  fire,  and  alleging  the  inventory 
to  be  just  and  true.     The  inventory  was  not  signed  by  the  as- 
sured.    His  affidavit  was  accompanied  by  affidavits  of  other 
persons  tending  to  verify  the  affidavit  of  the  assured  as  to  the 
property  on  hand  at  the  time  of  the  loss,  and  bearing  testimony 
to  his  good  character.     Then  followed  the  certificate  of  the 
Hon.  Jacob  Lansing,  a  judge  of  the  Albany  county  courts,  in 
which,  after  certifying  that  he  had  examined  into  the  circum- 
stances attending  the  loss,  he  proceeds  as  follows :  "  And  that 
I  have  been  made  acquainted  by  the  foregoing  affidavits  and 
otherwise  with  the  character  and  circumstances  of  the  within 
named  James  H.  Turley,  the  insured,  also  within  mentioned  ; 
tnd  that  I  verily  believe  from  the  foregoing  affidavits  that  he 
has,  by  misfortune,  and  without  fraud  or  evil  practice,  sustained 
loss  and  damage  on  the  property  insured  to  the  amount  of  the 
inventory  hereto  annexed."     On  the  20th  day  of  November, 
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the  agent  of  the  company  served  upon  the  assured  a  notice 
that  the  company  excepted  to  the  sufficiency  of  the  preliminary 
proofs,  specifying  sundry  particulars  in  which  they  were 
deemed  exceptionable,  and  amongst  others  that  the  inventory 
was  not  signed  by  the  assured  ;  that  the  certificate  of  Judge 
Lansing  was  not  sufficient ;  and  that  the  company  required  the 
certificate  of  a  magistrate  or  notary  public  most  contiguous  to 
the  place  of  the  fire.  The  assured  thereupon  repeatedly  called 
upon  the  agent  to  return  to  him  the  preliminary  proofs  that 
they  might  be  amended  ;  but  the  agent  refused  to  return  them. 
On  the  6th  day  of  December  the  assured  served  a  further  affi- 
davit of  a  third  person,  verifying  the  affidavit  and  inventory  of 
the  assured.  On  the  trial  of  the  cause,  after  the  execution  of 
the  policy  was  proved,  it  was  shown  on  the  part  of  the  defend- 
ants that  Judge  Lansing,  who  granted  the  certificate,  was  not 
the  magistrate  most  contiguous  to  the  place  of  the  fire ;  that 
he  resided  three  or  four  blocks  north,  and  his  office  or  place  of 
business  was  two  or  three  blocks  south  of  the  place  of  the  fire, 
though  it  was  conceded  that  he  daily  passed  the  place  in  going 
from  his  dwelling  to  his  office;  that  an  alderman  of  the  city 
lived  directly  across  the  street  from  the  place  of  the  fire,  and  a 
notary  public  resided  within  a  block  and  a  half  of  the  place. 
On  this  evidence  the  defendants  objected  to  the  sufficiency  of 
the  preliminary  proofs ;  which  objection  was  overruled  by  the 
circuit  judge.  The  plaintiff  then  adduced  proof  of  his  loss, 
and  the  jury  found  a  verdict  in  his  favor  for  $425.  The  de- 
fendants, on  a  bill  of  exceptions,  moved  for  a  new  trial. 

J.  Holmes,  for  the  defendants,  insisted  that  the  preliminary 
proofs  were  totally  insufficient ;  that  the  magistrate  who  had 
granted  the  certificate  was  not  the  magistrate  most  contiguous 
to  the  place  of  the  fire ;  and  if  his  certificate  could  be  received,, 
it  did  not  comply  with  the  terms  of  the  condition  annexed  to 
the  policy. 

R.  W.  Peckham,  for  the  plaintiff. 

By  the  Court,  Nelson,  C.  J.  The  only  question  important 
to  notice  in  this  case  is,  whether  the  certificate  of  the  magis-% 
trate  furnished  to  the  defendants  was  a  sufficient  compliance 
with  the  ninth  condition  of  the  policy.  It  is  urged,  1st,  that 
the  magistrate  was  not  the  most  contiguous  to  the  place  of  the 
fire  ;  and  2d,  that  the  certificate  is  bad  in  point  of  form. 
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This  clause  of  the  contract  of  insurance  is  to  receive  a  rea- 
sonable interpretation ;  its  intent  and  substance,  as  derived  from 
the  language  used,  should  be  regarded.  There  is  no  more 
reason  for  claiming  a  strict  literal  compliance  with  its  terms 
than  in  ordinary  contracts.  Full  legal  effect  should  always  be 
given  to  it,  for  the  purpose  of  guarding  the  company  against 
fraud  or  imposition.  Beyond  this,  we  would  be  sacri6cing  sur> 
stance  to  form  —  following  words  rather  than  ideas. 

The  magistrate,  it  appears,  resided  some  three  or  four  blocks 
north  of  the  place  of  the  fire,  and  kept  his  office,  or  place  of 
business,  two  or  three  blocks  south,  usually  passing  it  several 
times  daily.  A  case  can  scarcely  be  imagined  where  the  local- 
ity of  the  officer  would  afford  a  better  opportunity  to  acquire  a 
knowledge  of  the  facts  to  which  the  certi6cate  relates.  An 
alderman  of  the  city  resided  across  the  street,  and  nearer  to  the 
fire  than  Judge  Lansing;  but  whether  nearer  than  his  office  is 
not  stated.  The  latter  place  may  be  regarded  in  ascertaining 
the  magistrate  most  contiguous  within  the  meaning  of  the  con- 
dition. His  business  relations  arising  out  of  his  official  and 
professional  pursuits,  transacted  there,  will  be  presumed  to 
afford  the  requisite  information  as  far  as  locality  is  concerned. 
For  all  the  purposes  of  the  condition,  it  is  the  place  most  favor- 
able to  the  company. 

It  seems  the  residence  of  a  notary  happens  to  be  a  few  feet 
nearer  the  fire  than  the  office  of  the  judge,  and  we  are  asked  to 
go  into  a  nice  calculation  of  distances,  and  settle  the  point  upon 
the  laws  of  mensuration.  De  minimis,  &c,  is  a  sufficient  an- 
swer to  this  objection.  The  spirit  of  the  condition  requires  no 
8och  mathematical  precision  from  the  assured.  Its  object  is 
completely  secured  by  the  proximity  of  the  certifying  magistrate. 

As  to  the  form  of  the  certificate.  It  is  said  that  the  magis- 
trate does  not  certify  that  he  is  acquainted  with  the  character 
and  circumstances  of  the  assured,  &c.  The  certificate  is  not 
as  particular  in  this  respect  as  is  required  by  the  terms  of  the 
condition,  and  yet  it  is  as  full  as  may  be  practicable  in  many 
'cases.  The  magistrate  "most  contiguous"  may  not  always  be 
personally  acquainted  with  the  character  of  the  claimant,  and 
must  rely  upon  inquiry,  and  proof  produced  as  in  this  case,  for 
the  requisite  knowledge.     I  prefer,  however,  placing  the  answer 
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to  the  objection  here,  mainly,  upon  the  refusal  of  the  agent  to 
nbow  preliminary  proofs  to  the  party  when  asking  to  see  ,them 
with  a  view  to  their  correction.  It  appears  that  he  was  repeat- 
edly called  upon  for  that  purpose,  and  as  often  refused  sight  of 
them.  It  is  true  he  had  before  transmitted  written  objections 
to  these  proofs,  but  they  were  quite  indefinite  iu  respect  to  the 
certificate,  and  did  not  advise  as  to  the  particulars  in  which  it 
fell  short.  No  copy  had  been  kept  by  the  assured,  and  it  was 
important,  therefore,  to  examine  the  original  with  a  view  to  a 
correction.  Indeed,  the,  agent  when  thus  directly  called  upon, 
in  fair  dealing,  should  not  only  have  produced  the  papers,  bat 
pointed  out  the  particulars  in  respect  to  which  he  considered 
them  deficient  So  liberal  is  the  practice  of  the  offices  in  Eng- 
land, says  Mr.  Ellis  (Ellis  on  Ins.  62),  that  upon  application 
after  the  fire,  they  usually  furnish  the  assured  with  the  neces- 
sary information  for  proving  the  loss.  It  certainly  becomes  all, 
at  least,  to  throw  no  embarrassments  in  the  way ;  and  surely 
there  should  be  no  contrivance  to  mislead  the  claimant  when 
he  is  honestly  endeavoring  to  comply  with  the  conditions. 

New  trial  denied. 

See  the  following  case. 


McMastebs  &  Bruce   vs.  The  Westchester  County   Mu- 
tual Insurance  Company.1 

,  (Supreme  Court,  New  York,  January,  1841.) 

Preliminary  Proofs.  —  Waiver. 

If  there  he  a  formal  defect  in  the  preliminary  proofs,  which  could  have  been  corrected  had 
an  objection  been  made  by  the  underwriters  to  payment  on  that  ground,  the  produc- 
tion of  further  preliminary  proofs  will  be  considered  as  waived  if  they  do  not  call  for  a 
document,  for  instance,  or  make  objection  on  the  ground  of  its  absence  or  imperfection, 
but  put  their  objection  upon  other  grounds.2 

In  this  case,  which  was  an  action  upon  a  fire  insurance 
policy,  the  point  upon  which  the  case  turned  was  in  respect  to 
the  right  of  the  defendants,  under  the  circumstances,  to  object 
to  the  preliminary  proofs  of  loss  furnished  by  the  plaintiffs. 

i  25  Wend.  379.  10  Peters,  507;  2  E.  D.  Smith,  268;  1 

a  See  also  9  Johns.  192 ;  16  Wend.  401 ;    Bosw.  338 ;  20  N.  Y.  293. 
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About  two  weeks  after  the  loss,  the  plaintiffs  furnished  notice 
of  the  same  to  the  defendants,  and  about  four  weeks  after  the 
loss  an  affidavit  of  the  same  and  a  certificate  were  furnished. 
The  latter  was  defective  in  not  having  a  seal  attached.  A  let- 
ter in  the  following  words  was  produced  by  the  plaintiffs  from 
the  defendants,  written  some  five  months  after  the  delivery  of 
the  certificate :  — 

u  To  yours  of  the  10th  inst.,  received  yesterday,  I  reply  that 
your  letter  of  the  29th  July  last,  stating  that  you  had  sustained 
damage  by  fire  was  laid  before  the  committee  for  advisement, 
and  that  committee  reported  that  in  its  opinion  your  claim  was 
invalid,  and  ought  not  to  be  paid.  You  are,  therefore,  left  to 
pursue  such  course  in  the  premises  as  you  may  be  advised." 

T.  H.  Lee,  for  the  plaintiffs. 

M.  T.  Reynolds,  for  the  defendants. 

By  the  Court,  Nelson,  C.  J.  Whether  the  learned  judge 
was  correct  or  not,  in  charging  that  the  plaintiff,  McMasters, 
was  entitled  to  recover  for  the  whole  Hoss  in  the  names  of  the 
plaintiffs,  if  he  had  purchased  the  share  of  his  copartner  before 
the  fire,  is  a  question  not  material  to  decide ;  because  he  sub- 
mitted the  distinct  fact  to  the  jury,  upon  which  the  point  of  law 
rested,  and  they  have  found  that  no  such  purchase  was  made. 
This  finding  renders  the  opinion  expressed  wholly  unimportant 
in  the  case. 

The  course  the  judge  took  on  the  trial  in  submitting  certain 
questions  to  the  jury,  with  a  view  to  avoid  the  necessity  of  a 
second  trial,  was  objected  to,  but  such  course  is  not  uncommon 
at  the  circuits  where  a  doubt  is  entertained  upon  the  law ;  it 
cannot  operate  to  the  prejudice  of  either  party,  and  frequently 
avoids  the  trouble  and  expense  of  a  new  trial.  It  is  in  the 
nature  of  a  special  verdict,  which  the  jury  may  always  find. 
2  H  S.  421. 

I  think  the  judge  was  right,  also,  in  submitting  to  the  jury, 
whether  the  company  were  not  concluded  from  taking  excep- 
tions to  the  preliminary  proofs.  Although  repeated  communi- 
cations had  taken  place  with  the  officers  and  agents  of  the 
company,  and  in  some  instances,  in  pursuance  of  directions 
from  the  board,  after  the  preliminary  proofs  were  delivered,  no 
soch  ground  was  taken.     On  the  contrary,  the  fair  inference 
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from  all  proof  in  the  case  is,  that  other  grounds  were  put  forth 
and  mainly  relied  upon  to  defeat  the  recovery.  The  law  is  well 
settled,  that  if  there  be  a  formal  defect  in  the  preliminary  proofs, 
which  could  have  been  supplied  had  an  objection  been  made  by 
the  underwriters  to  payment  on  that  ground,  if  they  do  not  call 
for  a  document,  for  instance,  or  make  objection  on  the  ground 
of  its  absence  or  imperfection,  but  put  their  refusal  upon  other 
grounds,  the  production  of  such  further  preliminary  proofs  will 
be  considered  as  waived.  16  Wendell,  401 ;  10  Peters,  507. 
There  are  few  cases  th^t  come  before  us  presenting  stronger 
claims  to  the  application  of  this  rule  than  the  present  one,  or 
that  better  exemplify  its  propriety  and  justice.  The  agents  were 
neighbors  of  the  assured,  in  daily  communication  with  bira  on 
the  subject  of  his  claim  ;  some  of  them  obviously  seeking  for 
the  means  of  defeating  it  by  inquiries  into  the  situation  and 
title  of  the  property  destroyed,  and  by  interrogation  of  the  par- 
ties, and  yet  no  distinct  objection  taken  as  to  the  preliminary 
steps,  that  might  now  be  regarded  as  fatal.  Had  the  objection 
been  made  in  the  course  of  these  interviews,  the  defects  might 
at  once  have  been  remedied,  as  is  obvious  from  the  authorities 
already  referred  to.  New  trial  denied. 

See  Burritt  v.  Saratoga  County  Mut.  Ins.  Co.  5  Hill,  188,  post. 


Ferriss  &  Eaton  vs.  The  North  American  Fire  Insurance 

Company.1 

(Supremo  Court,  New  York,  January,  1841.) 

Pleadings.  —  Preliminary  Proofs.  —  Assignment. 

A  policy  contained  the  condition  that  all  fraud  or  false  swearing  should  cause  a  forfeiture 
of  the  insurance.  lit  W,  That  the  condition  bad  reference  to  fraud  in  the  preliminary 
proofs  only. 

E.,  one  of  the  insured  in  this  case,  made  an  assignment  to  F.,  the  other  insured  partv,  of 
his  interest  in  the  pro|)erty  covered  by  the  policy,  the  company's  consent  being  given. 
A  loss  having  subsequently  occurred,  this  action  was  brought  in  their  joint  names,  one 
connt  of  the  declaration  alleging  the  assignment.  Held,  that  the  count  was  bad  as  it 
showed  that  the  plaintiffs  could  not  properly  sue  jointly.  Held,  also,  that  a  plea  in  bar 
alleging  the  same  facts  in  answer  to  another  couut  was  good. 

1  1  Hill,  71.  - 
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The  case  is  sufficiently  stated  in  the  opinion. 

&  Stevens,  for  the  plaintiffs. 

W.  C.  Nayes,  for  the  defendants. 

By  the  Court,  Cowen,  J.  This  company  was  originally  in- 
corporated by  the  name  of  the  Phoenix  Fire  Insurance  Com- 
pany of  the  city  of  New  'York  (Sess.  Laws  of  1823,  p.  11). 
The  tenth  section  (Id.  p.  115)  declares,  that  policies  executed 
as  this  is,  without  the  corporate  seal,  shall  have  the  like  force 
aod  effect,  to  all  intents  and  purposes,  as  if  the  seal  of  the  cor- 
poration had  been  or  was  affixed  thereto,  and  that  an  action  of 
covenant,  or  on  the  case,  may  be  maintained  thereon  against 
the  corporation.  The  name  was  subsequently  changed  to  the 
North  American  Insurance  Company,  by  Sess.  Laws  of  1836 
(ch.  99,  p.  140).  These  statutes  furnish  an  answer  to  the  de- 
murrer which  objects  to  the  form  of  the  second  count.  It  is 
said  that  count  should  have  been  in  covenant,  expressly  and  in 
terms,  or  it  could  not  be  joined  with  the  first  count,  which  is 
clearly  covenant ;  that  it  is  equivocal,  and  may  be  considered 
as  a  count  in  case,  or  covenant ;  that  the  policy  not  being 
treated  therein  as  a  deed,  the  plaintiffs  must  be  taken  to  have 
elected  under  the  statute  to  bring  case  ;  and  therefore  here  is 
a  misjoinder  of  counts.  Independently  of  the  introductory 
words  of  tbp  declaration,  I  should  think  the  objection  good. 
The  plaintiffs'  second  count,  in  itself,  being  equivocal  in  this 
respect,  the  defendants  might  elect  to  consider  it  in  case,  under 
the  rule  that  doubtful  words  must  be  taken  most  strongly 
against  the  party  pleading.  I  am  inclined  to  think,  however, 
this  doubt  may  be  taken  to  be  removed  by  the  introductory 
words,  u  In  a  plea  of  a  breach  of  covenant,"  which,  as  always 
understood,  when  in  that  place,  apply  to  the  whole  declaration. 
Bat  without  deciding  that  point,  the  demurrer  is  not  taken  in 
such  a  form  as  to  raise  the  question.  A  demurrer  for  a  mis- 
joinder of  counts  must  be  to  the  whole  declaration.  1  Chit.  PI. 
180, 394,  Am.  ed,  of  1825,  roarg.  pages.  Here  the  demurrer 
applies  to  the  second  count  only,  which,  taken  independently, 
is  valid,  whether  it  be  in  case  or  covenant.  The  substantial 
objection  to  this  count  will  be  considered  in  the  sequel. 

Another  question.of  form  is  raised  by  the  demurrer  to  the  fifth 
plea  to  the  first  count,  viz,,  the  plea  of  fraud.     One  condition 
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of  the  policy  is  that  all  fraud  or  false  swearing  shall  cause  a 
forfeiture  of  claims  on  the  insurer;  and  shall  be  a  full  bar  to  all 
remedies  against  the  insurer  on  the  policy.  Looking  at  the  na- 
ture of  a  policy,  and  the  context  of  this  and  others  containing 
the  like  clause,  there  can  be  no  doubt  that  it  means  fraud,  &c, 
in  the  preliminary  proofs  only.  It  would  be  idle  as  applied  to 
the  original  concoction  of  the  policy,  which  is  always  avoided 
by  the  common  law,  for  the  least  want  of  good  faith  in  the  as- 
sured. The  plea,  therefore,  should  have  averred  that  the  alleged 
fraud  was  committed  in  the  rendition  of  the  preliminary  proof; 
•but  above  all,  that  it  was  committed  by  the  plaintiffs  or  some 
party  in  interest.  Both  are  said  to  be  implied  by  the  plea; 
and  by  a  somewhat  liberal  course  of  intendment,  I  admit  that 
may  be  made  out.  But  by  the  rule,  that  a  title  or  defence  must 
always  be  expressly  stated  in  pleading,  in  order  to  sustain  it 
against  a  demurrer,  a  very  serious  doubt  arises  upon  its  import. 
No  one  is  named  as  a  party  to  the  fraud,  nor  is  it  averred  to  lie 
in  the  preliminary  proof.  The  case  is  open  to  the  implication 
that  the  fraud  might  have  been  committed  by  some  one  over 
whom  the  party  in  interest  had  no  control.  That  is  highly  im- 
probable, I  admit ;  but  we  are  not  called  to  the  office  of  pre- 
sumption after  verdict.  The  question  arises  on  demurrer,  spe- 
cially assigning  for  cause,  that  the  plea  does  not  fasten  the 
fraud  upon  the  party.  Under  the  rule  before  adverted  to  and 
applied  to  the  second  count,  the  plea,  being  equivocal,  must  be 
taken  most  strongly  against  the  defendants. 

But  the  vital  question  in  this  particular  action  is  raised  by  the 
demurrer  to  the  third  plea  to  the  first  count,  and  is  involved  in 
the  demurrer  to  the  second  count  of  the  declaration  ;  viz.,  that 
the  plaintiff  Eaton  having  assigned  to  the  plaintiff  Ferriss,  be- 
fore the  loss  happened,  all  interest  in  the  subject  of  the  policy 
and  in  the  policy  itself,  and  that  with  the  consent  of  the  de- 
fendants, the  former  should  not  have  been  joined  as  a  party 
plaintiff;  but  the  action  should  have  been  brought  by  Ferriss 
alone. 

It  is  supposed  that  the  plea  fails  to  raise  this  question,  inas- 
mudh  as  it  is  a  plea  in  bar,  whereas  it  should  have  been  in 
abatement  for  a  misjoinder.  The  plea  is,  that  one  of  the  plain- 
tiffs has  assigned  his  legal  interest  to  the  other.     It  is,  in  effect, 
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the  same  as  a  plea  that  all  the  plaintiffs  bad  assigned  their  in- 
terest. The  plea,  if  valid,  destroys  the  right  of  the  plaintiff 
Eaton,  and  the  right  of  both  when  they  come  jointly.  The 
case  is  probably  about  the  same  as  a  plea  that  one  of  several 
plaintiffs  has  assigned  under  the  statute  of  bankruptcy,  or  set- 
ting up  his  attainder  where  the  cause  of  action  is  forfeited.  It 
is  very  questionable  whether  such  matter  be  not  merely  in  bar ; 
though  it  is  said  of  outlawry,  forfeiture,  or  attainder,  pleaded 
against  a  sole  plaintiff,  that  either  may  be  pleaded  in  bar,  or 
abatement,  at  the  defendant's  election.  1  Chit.  PI.  386,  Am. 
ed.  of  1828.  >  But  the  misjoinder  of  plaintiffs  is  always  a 
matter  which  operates  as  a  bar  in  assumpsit,  even  on  the  gen- 
eral issue.  Therefore,  if  pleaded,  it  would  amount  to  the  gen- 
eral issue,  which  is  a  plea  in  bar.  Vide  Facquire  v.  Kynaston, 
2  Ld.  Raym,  1249.  In  covenant  it  is  equally  a  matter  in  bar, 
and,  I  think,  properly  pleaded  as  such.  It  is  not  necessary  to 
deny  that  it  might  also  be  pleaded  in  abatement ;  a  form  to 
which  some  books  certainly  give  countenance. 

Upon  the  main  question,  the  14th  section  of  the  act  incor- 
porating this  company  seems  to  be  decisive.  It  declares  that  in 
case  any  person  or  persons  assured  shall  assign  the  subject  mat- 
ter, he  may  also  assign  the  policy;  and,  notice  being  given  to 
the  company,  before  the  loss  happens,  the  assignee  shall  have 
all  the  benefit  of  the  policy,  and  may  sue  in  his  own  name. 
That  is  this  case.  Eaton's  interest,  both  equitable  and  legal, 
departed  on  executing  the  assignment,  as  much  so  as  that 
of  an  insolvent  debtor  on  executing  his  assignment  and  ob- 
taining his  discharge.  All  right  vested  in  Ferriss.  This  is 
fatal  to  the  action ;  and  there  must  be  judgment  for  the  de- 
fendants on  the  demurrer  to  the  second  count  of  the  declara- 
tion, and  to  the  third  plea  to  the  first  count;  and  for  the  plain- 
tiffs on  the  demurrer  to  the  fifth  plea  to  the  first  count. 

Judgment  accordingly. 
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Macarty  vs.  Commercial  Insurance  Company.1 

(  Supreme  Court,  Louisiana,  January  Term,  1841.) 

Insurable  Interest.  —  Alienation  of  Property. 

A  conveyance  by  the  insured  of  the  premises  covered  by  the  policy  terminates  his  insur- 
able interest,  although  it  is  agreed  between  himself  and  the  grantee  that  he  shall  still 
receive  the  rents  and  profits  of  the  estate. 

Appeal  from  the  court  of  the  first  judicial  district 

This  is  an  action  on  a  policy  of  insurance  to  recover  the  sum 
of  $2,300,  the  value  at  which  a  bouse  and  appurtenant  build- 
ings were  insured  at  in  Champs  Elysles  Street,  in  New  Orleans, 
and  destroyed  by  fire. 

The  plaintiff  alleges,  that  on  the  19th  May,  1836,  he  caused 
insurance  to  be  made  at  the  office  of  the  defendants,  on  the 
foregoing  property,  to  the  amount  or  value  stated,  and  that 
during  the  continuance  of  the  policy  of  insurance,  to  wit,  on 
the  8th  April,  1837,  the  buildings  insured  were  destroyed  by 
fire,  and  that  the  insurers  thereby  became  liable  for  the  entire 
amount  of  the  insurance.     He  prays  judgment  therefor. 

The  defendants  denied  that  the  plaintiff  was  the  owner  of 
the  property  insured,  or  that  he  had  any  insurable  interest 
therein,  at  the  time  i't  was  destroyed,  and  prayed  that  the  suit 
be  dismissed. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  evidence  showed  that  on  the  26tb  of  September,  1836, 
after  taking  out  the  policy  of  insurance  on  the  buildings  in 
question,  the  plaintiff  made  a  donation  inter  vivos,  by  authentic 
act,  of  this  property  to  Mademoiselle  Eugenie  Adelaide  Gomez, 
without  assigning,  or  in  any  manner  conveying  the  policy  of 
insurance.  The  act  of  donation  gives  the  bouses  and  lot  which 
were  insured,  together  with  other  property,  to  the  said  donee 
in  full  property,  without  any  restriction  or  qualification  what- 
ever, except  that  she  cannot  alienate  it,  and  can  only  dispose  of 
it  by  last  will  and  testament.  Evidence  of  the  deposition  of 
the  donee  was  offered  by  the  plaintiff,  and  rejected,  to  show  that 
it  was  agreed  between  her  and  the  plaintiff,  that  he  was  to 

1  17  Louisiana  (Curry),  365. 
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receive  and  enjoy  the  rents  and  proGts  of  the  premises,  and 
that  be  did  receive  them,  pay  the  taxes,  make  all  repairs,  &c, 
thereby  indicating  that  he  bad  a  qualified  interest  or  right  of 
property  in  the  same,  which  amounted  to  an  insurable  interest. 

The  case  turned  on^  the  question,  Had  the  plaintiff  an  insur- 
able interest  in  the  property  at  the  time  of  its  destruction  by 
fire?  The  district  judge  decided  this  question  in  the  negative, 
and  from  judgment  for  the  defendants  the  plaintiff  appealed. 

Grimes,  for  the  plaintiff. 

Preston,  contra. 

Morphy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  $2,300  on  a  policy  of  insur- 
ance, in  the  usual  form'  against  loss  and  damage  by  fire.  On 
the  19th  of  May,  1836,  he  caused  insurance  to  be  effected  on  a 
bouse  and  kitchen  for  the  space  of  one  year;  within  that  time 
the  buildings  were  totally  destroyed  by  fire,  but  before  this  loss* 
occurred  the  insured  bad  made  a  donation  inter  vivos  of  the 
property  to  one  Eugenie  Adelaide  Gomez,  and  had  transferred 
to  her  all  bis  title  and  interest  in  and  to  the  same  in  the  most 
unqualified  terms ;  the  only  restriction  imposed  on  the  donee's 
absolute  right  of  ownership  was  that  she  could  not  alienate  or 
dispose  of  the  property,  except  by  last  will  and  testament.  The 
question  is,  whether,  at  the  time  of  the  loss,  there  remained  in 
the  donor  such  an  interest  in  the  property  insured  as  should 
entitle  him  to  recover. 

It  is  said  that  this  donation  is  void  for  want  of  the  appraise- 
ment required  by  article  1525  of  the  Louisiana  Code,  and  we 
have  been  referred  to  the  case  of  Williams  et  al.  v.  Horton's 
Curator,  4  Martin,  N.  S.  464.  Admitting  that  a  party  can  be 
permitted  to  impugn  his  own  deed  in  order  to  recover  rights 
which  be  might  have  lost  by  executing  the  same,  the  ground 
assumed  is  untenable.  The  decision  alluded  to  relates  to  a 
donation  of  slaves  made  under  the  Old  Civil  Code,  which  re- 
quired in  express  terms  that  slaves  and  movables  comprised  in 
a  donation  inter  vivos  should  be  estimated.  Civil  Code,  p.  128, 
art  48.  The  Louisiana  Code  provides  for  this  appraisement 
only  with  respect  to  mQvable  effects. 

It  is  next  contended,  that  as  this  donation  is  liable  to  be 
revoked  or  dissolved  on  account  of  ingratitude  on  the  part  of 
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the  donee  or  the  birth  of  children  to  the  donor,  there  was  a 
contingent  right  or  interest  in  the  property  subsisting  in  plain- 
tiff at  the  time  of  the  loss.  If  this  be  true,  it  is  difficult  to 
imagine  a  case  in  which  a  vendor  of  insured  property  destroyed 
by  fire  could  not  with  as  much  reason  set  up  a  similar  claim; 
he  might  always  be  said  to  have  a  contingent  interest  in  the 
property  sold,  because  a  sale  is  liable  to  be  cancelled  for  lesion, 
fraud,  error,  nonpayment  of  the  price,  &c.  And  so  may  every 
contract  be  annulled  for  some  cause  known  to  the  law,  if  such 
cause  of  nullity  should  be  shown  to  exist.  A  vendor's  interest 
would  not  be  more  remote  or  unsubstantial  than  that  now  sup- 
posed to  have  existed  in  plaintiff.  Louisiana  Code,  arts.  1546, 
1547,  1548,  1556.  The  bare  possibility  that  a  right  to  property 
might  hereafter  arise  cannot  be  considered  as  an  insurable  in- 
terest; there  must  surely  be  something  at  risk  in  which  the 
insured  is  actually  interested,  and  for  which  in  case  of  loss  be 
can  claim  indemnity.  The  general  rule  is,  that  in  order  to  have 
an  insurable  interest  in  any  subject,  a  person  must  be  liable  to 
a  direct  and  immediate  loss  by  its  damage  or  destruction.  1 
Phillips  on  Ins.  p.  68  (ed.  of  1840).  The  loss  of  the  property 
in  this  case  fell  on  the  donee  who  had  become  the  absolute 
owner  of  it  by  a  title  translative  of  property,  and  had  the  policy 
been  assigned  to  her  with  the  consent  of  the  underwriters,  *hv. 
was  clearly  entitled  to  recover.  It  would  not  have  been  ob- 
jected to  her  that  her  title  was  defeasible  by  the  happening  of 
those  contingencies  upon  which  plaintiff  attempts  to  show  an 
interest  in  himself.  Had  any  of  the  causes  occurred  which  in 
law  would  give  rise  to  plaintiff's  right  of  revocation,  or  to  a 
legal  reversion  of  the  property  to  him,  his  interest  in  the  same 
might  perhaps  be  said  to  have  revived ;  but  when  none  of  the 
causes  existed  at  the  time  of  the  loss,  when  it  is  not  even  made 
probable  that  they  ever  will  exist,  how  can  the  plaintiff  be  sup- 
posed to  have  suffered  a  loss  for  which  he  must  be  indemnified. 
Having  parted  with  all  his  interest  in  the  property  before  its 
destruction,  plaintiff  cannot  recover. 

In  order  to  establish  an  actual  and  subsisting  interest  in  him- 
self at  the  time  of  the  loss,  the  plaintiff  has  offered  testimony 
to  prove  that  previous  to  and  at  the  time  of  this  donation  there 
was  an  understanding  and  agreement  between  the  donee  and 
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himself,  that  notwithstanding  the  donation  he  was  to  continue 
to  receive  and  enjoy  the  rents  of  the  house  during  his  lifetime, 
and  that,  pursuant  to  such  agreement,  he  did  receive  the  rents 
and  pay  all  repairs,  taxes,  &c,  up  to  the  time  of  the  fire.  The 
introduction  of  this  testimony  was  resisted  as  inadmissible 
nnder  the  article  2256  of  the.  Louisiana  Code.  It  appears  to 
ns  that  it  should  not  have  been  received  ;  it  goes  to  show  be- 
tween the  parties  a  donation  causa  mortis  instead  of  one  inter 
vims,  as  evidenced  by  the  deed.  But  even  were  this  agreement 
legally  proved,  we  do  not  think  it  could  avail  the  plaintiff  under 
the  evidence  in  the  record  before  us. 

A  policy  of  insurance  against  fire  is  a  personal  contract  of 
indemnity  with  the  insured  ;  if  the  latter  parts  with  all  his 
interest  in  the  property  before  the  Iqss  happens,  the  policy  be- 
comes void  unless  it  has  been  assigned  to  the  new  proprietor 
with  the  consent  of  the  underwriters.  If  the  assured  retains 
bot  a  partial  interest  in  the  property,  it  will  only  protect  such 
insurable  interest  as  he  had  at  the  time  of  the  loss :  such  is  the 
doctrine  of  the  leading  cases  on  this  subject.  3  Brown's  P.  C. 
497;  2  Atkyns,  554 ;  16  Wendell, 397 ;  1  Hall,  44.  What,  then, 
is  the  loss  sustained  by  the  plaintiff?  It  cannot  be  the  full 
value  of  the  house  insured,  for  before  the  loss  he  had  divested 
himself  of  all  proprietary  right  in  it,  legal  or  equitable.  This 
right  to  receive  the  rents,  which  it  is  said  the  donee  had  agreed 
to  let  plaintiff  enjoy,/ was  an  interest  of  a  character  and  value 
quite  different  from  that  which  he  had  at  the  time  of  the  insur- 
ance. Had  it  been  described  to  the  underwriters,  and  made  the 
subject  matter  of  the  insurance,  a  value  might  have  been  put 
upon  it,  which  of  necessity  would  have  been  considered  as 
liquidated  damages  recoverable  by  the  insured,  but  insurance 
here  was  effected  for  $2,300,  as  the  full  value  of  the  bouse; 
since  then  it  has  ceased  to  belong  to  the  plaintiff.  Admitting 
the  tatter's  interest  under  this  agreement  in  relation  to  the 
rents,  the  record  contains  no  evidence  which  can  enable  us  to 
measure  the  damages  or  loss  resulting  to  him  from  the  destruc- 
tion of  the  property.  It  has  been  pressed  upon  us  that  the 
Jeast  vestige  of  interest  subsisting  at  the  time  of  the  loss  au- 
thorizes a  full  recovery.  To  this  proposition  we  cannot  accede. 
It  is  repugnant  to  the  principle  of  indemnity  which  pervades 
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the  whole  law  of  insurance  against  fire;  nor  do  we  think  it 
sustained  by.  the  adjudged  cases  to  which  we  have  been  re- 
ferred, that  any  insurable  interest,  legal  or  equitable,  remaining 
in  the  insured  at  the  time  of  the  fire,  will  be  protected  by  the 
policy.  There  cannot  be  a  doubt  but  a  recovery  can  be  had  only 
for  the  value  of  that  interest,  or  to  the  extent  of  the  actual  loss 
proved  on  the  trial ;  the  sum  mentioned  in  the  policy  is  to  be 
regarded  as  the  extent  of  the  insurer's  liability,  and  not  as  the 
measure  of  the  assured'*  claim.  The  undertaking  is  to  pay  the 
amount  of  the  actual  loss  or  damage  sustained  by  the  insured, 
provided  it  does  not  exceed  the  sum  mentioned  in  the  policy  to 
which  the  indemnity  is  limited.  1  Hall,  46 ;  Hammond  on  In- 
surance, 2, 19. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court 
be  affirmed,  with  costs. 


Clarke  et  fix.  vs.  Firemen's  Insurance  Company.1 

(Supreme  Court,  Louisiana,  January  Term,  1841.) 

Insurable  Interest  —  Husband  and  Wife.  —  Furniture. 

In  Louisiana  a  husband  has  an  insurable  interest  in  his  wife's  personal  property. 
An  insurance  on  household  furniture  contained  in  a  dwelling-house  covers  furniture  stored 
in  the  garret,  not  in  constant  use. 

Appeal  from  the  commercial  court  of  New  Orleans. 

This  is  an  action  on  a  policy  of  insurance.  The  plaintiff 
and  wife  allege  that  insurance  was  effected  on  a  large  quantity 
of  furniture,  in  a  house  in  the  city  of  Lafayette,  built,  the 
lower  story  of  brick  and  the  second  of  wood  ;  said  furniture 
belonging  to  them  amounting  to  $1,000. 

The  defendants  averred  that  by  the  policy  insurance  only 
was  effected  on  the  property  of  J.  Calvit  Clarke,  the  husband, 
and  that  the  furniture  alleged  to  be  destroyed  was  the  property 
of  the  wife,  and  not  covered  by  the  policy ;  that  it  was  only 
intended  to  insure  such  furniture  as  was  in  use  in  the  house, 

1  18  Louisiana  (Curry),  431. 
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such  as  beds,  tables,  &c,  which  would  easily  be  removed  in 
case  of  fire;  but  that  most  of  the  furniture  for  which  indemnity 
is  claimed  was  stored  in  a  garret,  and  is  not  embraced  by  the 
description  in  the  policy  of  insurance. 

Upon  these  pleadings  and  issues  the  cause  was  principally 
tried. 

It  was  shown  by  the  evidence  that  Mrs.  Clarke  had  been  the 
keeper  of  a  boarding-bouse  in  Julia  Street,  but  had  removed  to 
a  small  house  in  Lafayette  ;  and  that  a  portion  of  the  furniture 
not  immediately  or  constantly  used  was  stored  in  the  garret. 
Tbe  policy  was  taken  out  in  her  husband's  name  and  the  bouse 
and  furniture  fully  described.  The  fire  and  loss  of  property 
were  proved  within  tbe  time  of  the  policy. 

The  district  judge  was  of  opinion  $750  would  replace  tbe 
loss  and  damage,  and  gave  judgment  for  that  sum,  from  which 
the  defendants  appealed. 

RoseUus  $f  Clarke,  in  propria  persona,  for  the  plaintiffs  and 
appellees. 
LockeU  Sf  Micou  for  the  defendants. 
Simon,  J.  delivered  the  opinion  of  the  court. 
Plaintiffs  sue  for  the  recovery  of  the  sum  of  $1,000,  which 
is  the  amount  of  a  policy  of  insurance.  They  allege  that  in 
consequence  of  the  loss  and  destruction  by  fire  of  a  certain 
quantity  of  household  furniture  contained  in  their  dwell- 
ing-hoase,  which  furniture  was  covered  by  the  said  policy  to 
the  aforesaid  amount  of  $1,000,  they  are  entitled  to  claim 
indemnity  from  tbe  underwriters,  to  the  full  amount  of  the 
policy.  Defendants  plead  that  the  insurance  declared  on  was 
effected  only  on  the  property  of  J.  C.  Clarke,  and  that  tbe  loss 
occurred  was  on  the  separate  property  of  his  wife,  which  was 
not  insured.  That  the  loss  occurred  on  property  not  embraced 
in  the  description  of  tbe  policy  ;  that  an  officer  was  sent  to  the 
bouse  containing  the  property  offered  for  insurance,  for  the  pur- 
pose of  examining  into  the  situation  and  value  of  the  said 
property,  and  that  none  of  the  property,  for  the  loss  of  which 
indemnity  is  claimed,  was  shown  to  the  officer.  They  further 
aver  that  tbe  property  in  question  was  not  required  for  the 
ordinary  purposes  of  plaintiffs'  family,  and  was  not  used  by 
them  as  household  furniture;  that  the  same  was  stored  in  a 
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garret  of  the  house ;  that  if  the  same  had  been  shown  to  their 
inspector  for  insurance,  a  larger  premium  would  have  been 
required  ;  and  that  when  the  fire  took  place,  if  the  furniture  had 
been  shown  to  be  in  that  part  of  the  house,  or  if  notice  had 
been  given  to  the  firemen,  there  was  ample  time  for  the  removal 
of  the  same,  and  the  same  would  have  been  removed  and 
saved. 

The  lower  court  gave  judgment  in  favor  of  the  plaintiffs  for 
seven  hundred  and  fifty  dollars  ;  from  which  judgment  the 
defendants  appealed. 

The  offer  or  application  for  insurance  signed  by  J.  C.  Clarke 
says,  that  "  insurance  is  wanted  for  ope  year  on  household  fur- 
niture, looking-glasses,  beds,  &c,  to  the  amount  of  one  thou- 
sand dollars,  contained  in  a  house  in  Lafayette  city,  on  Belle- 
garde  Street,  built,  the  first  story  of  bricks,  the  second  and  garret 
of  wood,  and  covered  with  slate."  There  is  an  accidental 
variance  between  the  offer  and  the  policy  with  regard  to  the 
description  of  the  house ;  several  witnesses  have  been  heard  to 
establish  all  the  circumstances  relative  to  the  fire,  the  extent 
and  value  of  the  loss  and  damage,  and  the  situation  of  the  fur- 
niture in  the  different  rooms  of  the  house,  and  particularly  in 
the  garret,  where  a  certain  quantity  of  it  was  stored.  The 
evidence  shows  also  that  this  furniture  was  occasionally  used 
as  it  was  wanted ;  that  the  house  was  small  and  the  family  very 
large,  in  consequence  of  which  said  furniture  was  taken  up- 
stairs, and  only  brought  down  when  it  was  to  be  used  ;  and  it 
is  also  established  that  the  property  which  was  lost,  destroyed, 
or  damaged,  belonged  to  Mrs.  Clarke,  who  formerly  kept  a 
boarding-house. 

The  main  ground  of  defence  set  up  by  the  underwriters  is, 
that  the  furniture  did  not  belong  to  Clarke,  but  was  the  prop- 
erty of  bis  wife,  and  that  therefore  he  had  not  himself  any  insur- 
able interest  in  the  policy.  It  is  perfectly  clear  that  the  husband 
has  the  power  of  administering  the  estate  of  bis  wife,  and 
particularly  her  movable  property,  and  to  act  in  his  own  indi- 
vidual name  with  regard  to  the  said  administration. 

If  the  wife's  property  be  dotal,  the  husband  alone  has  the 
administration  of  it,  although  the  wife  remains  the  proprietor 
thereof  (La.  Code,  art.  2330) ;  and  if,  on  the  contrary,  her  estate 
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is  paraphernal,  it  is  considered  to  be  under  the  management  of 
the  hasband,  unless  it  be  administered  by  the  wife  alone  and  . 
separately  (Id.  art.  2362),  which  is  not  shown  to  be  the  case  in 
the  present  instance.  Clarke  had  therefore  such  interest  and 
right  in  the  furniture,  as  necessarily  authorized  him  to  insure  it, 
even  in  his  own  name,  without  its  being  necessary  for  him  to 
declare  the  nature  and  extent  of  his  interest. 

The  next  ground  is,  that  no  information  as  to  the  exact  situa- 
tion of  the  property  had  been  given  by  the  plaintiffs,  and  that  the 
mk  was  increased  by  the  furniture  being  stored  in  a  garret, 
from  which  it  was  difficult  to  remove  it.  This  objection  is,  in 
oar  opinion,  untenable.  The  policy  of  insurance  was  made  in 
reference  to  the  furniture,  &c,  generally  contained  in  the  bouse 
in  which  the  plaintiffs  resided,  without  any  distinction  or  ex- 
ception as  to  the  particular  rooms  in  which  said  furniture 
should  be  kept.  The  description  of  the  house  given  in  the 
written  application  shows  that  the  underwriters  were  informed 
that  there  was  a  garret;  and  although  this  was  not  included  in 
that  part  of  the  policy  in  which  the  house  h  described,  we  think 
it  wa3  the  duty  of  the  defendants  or  of  their  inspector  to  look 
into  all  the  matters  or  circumstances  necessary  to  ascertain  the 
nature  of  the  risk.  The  garret  was  a  part  of  the  house,  to  be 
nsed  by  the  inmates,  as  well  as  any  other  apartment;  theip 
they  were  in  the  habit  of  storing  the  furniture  which  they  did 
not  want  for  their  daily  use;  and  we  are  unable  to  see  any  rea- 
son why  such  furniture  should  be  excepted  from  the  general 
effect  of  the  policy.  If  the  underwriters  were  ignorant  of  this 
fact,  they  must  attribute  it  to  their  own  fault  or  negligence. 

On  the  whole,  we  think  the  judge  a  quo  did  not  err  in  giving 
judgment  in  favor  of  the  plaintiffs,  and  in  allowing  them  seven 
hundred  and  fifty  dollars  for  the  loss  and  damage  by  them  sus- 
tained. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  commercial  court  be  affirmed,  with  costs. 
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Vance  vs.  Forster,  Whittaker,  and  Johnson,  three  of  the 
Directors  of  the  York  and  London  Assurance  Company.1 

(Nisi  Prius,  Ireland,  March,  1841.) 

Loss  of  Machinery.  —  Rule  of  Damages. 

In  an  action  for  the  loss  of  a  cotton-mill  and  machinery,  the  insured  is  entitled  only  to  in- 
demnity for  his  actual  loss;  one  mode  of  determining  which  is  to.  ascertain  the  cost  of 
setting  up  new  machinery  in  the  mill,  and  deduct  the  difference  between  the  value  of 
the  old  machinery  as  it  was  when  destroyed  and  the  new  as  it  is  when  erected ;  hut  then 
is  no  fixed  rule  as  to  the  proportion  to  be  deducted. 

Assumpsit  on  a  policy  of  assurance  against  fire.  The  dec- 
laration contained  one  count,  setting  out  the  policy  verbatim^ 
and  the  usual  money  counts  :  the  defendants  pleaded. the  gen- 
eral issue. 

The  premises  in  question  consisted  of  a  cotton-mill  and  the 
machinery  thereof.  The  assurance  was  against  damage  by 
fire,  not  exceeding  in  amount  the  sum  of  £3,500,  which  sum 
was  by  the  policy  apportioned  in  respect  of  the  several  parts  of 
the  property  intended  to  be  insured  in  the  manner  following, 
viz.:  £800  on  the  building,  £400  on  a  part  of  the  machinery 
called  "  millwrights'  work,"  and  £2,300  on  the  residue  of  the 
rffachinery,  which,  in  the  policy,  was  called  "  clockmakers' 
work;"  and  by  the  policy  the  contracting  parties  on  behalf  of 
the  assurance  company  contracted  and  agreed  with  the  plain- 
tiff in  manner  following,  viz.:  "  That  we  the  said  directors  will, 
in  case,  during  the  continuance  of  this  policy,  the  property 
hereinbefore  described,  or  any  part  thereof,  shall  be  burned,  de- 
stroyed, or  damaged  by  fire,  pay  or  reinstate,  or  make  good  to 
the  said  assured,  his  heirs,  executors,  administrators,  or  assigns, 
out  of  the  funds  or  property  of  the  said  company,  all  such  loss 
or  damage  as  the  said  assured  shall  suffer  or  sustain  by  such 
fire,  not  exceeding  in  the  whole  the  sum  of  £3,500,  and  not  ex- 
ceeding in  any  case  the  sum  specifically  stated  against  each 
property  hereinbefore  described."  It  appeared  that  the  build- 
ing and  premises,  so  assured  as  aforesaid,  had  been  totally  con- 
sumed by  fire,  and  the  only  questions  between  the  parties 
1  2  Crawford  &  Dix,  118. 
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were  the  amount  of  the  loss  sustained  upon  the  machinery  and 
the  mode  in  which  such  loss  was  to  be  estimated. 

After  the  trial  had  been  in  part  proceeded  with,  it  was  (in  ac- 
cordance with  the  suggestion  of  the  court)  consented  by  the 
parties  that  the  case  should  be  referred  to  three  of  the  persons 
who  had  been  empanelled  as  jurors. 

Holmes,  with  whom  were  Joy  and  Vance,  for  the  plaintiff,  sub- 
mitted that,  inasmuch  as  the  plaintiff  was  entitled  to  full  com- 
pensation for  the  loss  which  he  bad  sustained,  the  referees  were 
bound  to  award  to  him  in  the  shape  of  damages,  and  to  extent 
of  the  assurance,  a  sum  equal  in  amount  to  the  price  or  value 
of  new  machinery  of  like  description  with  that  consumed  : 
contending  that  there  being  sufficient  evidence  that  the  ma- 
chinery was  in  a  perfect  state  at  the  time  of  th*e  fire,  it  must 
be  taken  to  have  been  as  valuable  to  the  plaintiff  as  new 
machinery  would  have  been  ;  and  that  as  the  company  had,  by 
the  terms  of  the  policy,  the  option  of  "  reinstating"  the  prem- 
ises, they  were  bound,  in  default  of  so  doing,  to  give  to  the 
plaintiff  a  sum  sufficient  to  reinstate  the  same  premises,  which 
could  only  be  done  by  the  substitution  of  new  machinery ; 
there  being  no  such  commodity  in  the  market  as  second-hand 
or  old  machinery  of  the  requisite  description. 

Gilmore,  with  whom  were  Tomb,  Whiteside,  and  Edward 
Wright,  contra.  The  plaintiff  here  insists  upon  getting,  as 
compensation  for  the  loss  of  old  machinery,  the  full  value  of 
new  machinery,  but  this  we  submit  he  is  not  entitled  to.  Loss 
by  fire  is  always  estimated  in  the  same  way,  whether  the  thing 
destroyed  be  machinery  or  furniture,  a  carriage  or  a  ship.  It  is 
said  that  the  machinery  in  the  plaintiff's  mill  was  in  perfect  re- 
pair; but  a  ship  must  also  be  kept  in  repair,  and  yet  it  cannot 
be  maintained  that  an  old  ship  is  of  the  same  value  as  a  new 
one.  The  present  question  is  of  great  importance  to  insurance 
companies,  and  there  is  no  reported  case  in  England  or  Ireland 
in  which  it  has  been  raised  ;  there  is,  however,  a  case  decided 
in  Scotland,  The  Hercules  Assurance  Company  v.  Hunter,  14 
Dnnlop  &  Bell,  Jur.  Ca.  147,  which  is  an  express  authority  for 
holding  that,  in  cases  of  this  description,  allowance  is  to  be 
made  for  the  age,  wear,  and  tear  of  machinery.  We  are  also 
prepared  with  evidence  to  show  that  the-  uniform  practice  in , 
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England,  in  cases  like  the  present,  is  to  deduct  a  sum  certain 
for  wear  and  tear.  [Pennefather,  B.  I  apprehend  that  such 
evidence  ought  not  to  be  received.]  Supposing  a  partnership 
existing  in  a  cotton-mill,  and  a  new  partner  to  be  taken  in,  it 
would  be  held  contrary  to  the  rules  of  equity  to  charge,  as 
against  him,  the  price  of  new  machinery  for  engines  which  had 
been  a  long  time  in  use. 

Holmes,  in  reply.  I  admit  that,  in  the  abstract,  old  and  new 
machinery  are  not  of  the  same  value ;  but  there  is  no  such 
thing  to  be  procured  for  purchase  as  old  machinery,  and  the 
plaintiff  must  be  indemnified.  The  case  of  The  Hercules  As- 
surance Company  v.  Hunter  does  not  apply  to  the  present  one, 
for  there  the  question  was  fraud,  or  bona  Jides,  and  the  obser- 
vations of  the*  judge  in  that  case  were  extrajudicial.  The 
question  to  be  decided  in  this  case,  on  the  evidence,  is  simply 
this:  What  was  the  amount  of  the  whole  of  the  loss  sustained 
by  the  plaintiff?  Beaumont  on  Insur.  59.  [Pennefather,  B. 
That  only  establishes  that  there  is  no  settled  principle  as  to 
the  mode  of  estimating  the  relative  values  of  old  and  new 
machinery.] 

Pennefather,  B.,  addressed  the  referees  in  manner  follow- 
ing, viz.:  The  loss  upon  the  buildings  is  not  disputed;  there- 
fore, to  the  extent  of  the  sum  insured  upon  them,  there  is  no 
question ;  these  two  items  remain,  viz.,  the  sum  of  £400  in- 
sured on  "  millwright's  work,"  and  the  sum  of  £2,300  on  what 
is  called  t(  clockmakers'  work."  On  these  two  items  the  ques- 
tion which  you  are  about  to  determine  arises.  It  has  been 
properly  stated  that  a  policy  of  assurance  is  a  contract  of  in- 
demnity ;  and  although  the  assured  may  name  such  sum,  on 
which  to  pay  a  premium,  as  the  assurance  company  shall  agree 
to,  yet  the  nomination  of  and  assent  to  such  sum  will  not  con- 
clude the  company  as  to  the  amount  of  the  sum  payable  in 
case  of  loss.  In  such  case,  the  assured  will  not,  under  any  cir- 
cumstances, recover  more  than  the  sum  named  in  the  policy; 
and  he  will  ngt  recover  so  much  unless  he  proves  that  he  sus- 
tained damage  to  the  amount  of  that  sum  ;  and  in  every  case, 
where  the  amount  of  the  damage  falls  short  of  the  sum  named 
in  the  policy,  the  amount  of  the  sum  payable  by  the  assurauce 
company  will  be  commensurate  with  the  damage.     You  are 
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now  to  inquire  into  and  ascertain  the  actual  damage  which  the 
plaintiff  has  sustained  in  relation  to  those  portions  of  the  as- 
sured premises  which  are  covered   by  the  sum  of  £400  and 
£2,300:  to  arrive  at  a  proper  conclusion  thereupon,  you  are  to 
take  into  account  the  state  of  the  plaintiff's  mill  as  it  was  at 
the  time  of  the  fire,  which  you  will  ascertain  from  the  evidence 
produced  before  you ;  and  you  will  then  take  into  your  consid- 
eration the  first  cost  of  the  machinery  which  has  been  con- 
sumed, and  the    state  or   condition  of  the  machinery  of  the 
mill  immediately  before  the  fire  took  place.     It  is  said  on  the 
one  side,  that  (in  estimating  the  plaintiff's  loss)  it  would  not  be 
unfair  to  take  the  value  of  new  macbiuery  as  a  standard  ;  on 
the  other  side  it  is  contended  that  a  certain  ratable  deduction 
ought  to  be  made  from  the  price  of  new  machinery,  and  that 
the  balance  is  the  sum  at  which  the  plaintiff's  loss  ought  to  be 
estimated.      These  may  be    propositions   not  undeserving  of 
your  consideration,  but  are  not,  in  my  mind,  the  tests  by  which 
you  are  to  arrive  at  a  conclusion  upon  the  matters  now  before 
you.    It  is  impossible  to  lay  down   any  fixed  rule,  or  to  say 
that  a  third  or  fourth  is  to  be  deducted  as  a  difference  of  value 
between  old  and  new  machinery,  because  that  would  be  to  ex- 
clude from  your  consideration  the  actual  state  and  serviceable 
order  of  the  machinery  at  the  time  of  the  fire.     You  are  to  see 
in  what  state  and  condition  the  machinery  was  at  the  time  of 
the  fire,  and  what  it  would  cost  to  replace  that  machinery : 
you  may  try  what  it  would  cost  to  replace  it  with  new  ma- 
chinery, taking   into  account  the  entire  expense  of  new  ma- 
chinery ;  and  if  you  resort  to  that  mode,  you  are  then  to  inquire 
whether  the  mill  would  be  better,  and  how  much  better,  with 
new  machinery  than  it  was  with  the  machinery  standing  therein 
at  the  time  of  the  fire,  and  the  difference  in  value  should  be 
deducted  from  the  expense  of  the  new  machinery.     The  plain- 
tiff (to  the  amount  of  the  sums  insured)  must  be  borne  harm- 
less as  to  bis  loss ;  and  I  think  that  the  expense  of  the  carriage 
of  the  machinery  from  the  place  where  it  is  to  be  purchased  to 
the  mill,  and  of  setting  it  up  so  as  to  put  the  insured  premises 
in  statu  quo,  ought  to  form  a  part  of  the  plaintiff's  compensa- 
tion.   By  the  terms  of  the  policy,  the  company  had  the  option 
of  putting  the  premises  in  their  former  state,  and  it  was  proper 
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in  them  to  reserve  that  option  for  the  purpose  of  protecting 
themselves  against  fraud  and  excessive  demands;  but  if  they 
do  not  choose  to  exercise  that  option,  but  say,  "  We  will  repay 
you  the  amount  of  the  loss,"  then  that  ampunt  is  to  be  ascer- 
tained by  estimating  the  cost  of  restoring  the  premises  to  the 
state  they  were  in  at  the  time  of  the  fire  by  which  they  were 
destroyed.  It  may  be  difficult  to  ascertain  the  cost  of  restoring 
the  mill  exactly  to  its  former  state  ;  but  I  think  it  might  fairly 
be  done  by  estimating  the  amount  of  the  sum  which  it  would 
cost  to  set  up  new  machinery  in  the  plaintiff's  mill,  and  then 
deducting  from  that  sum  the  difference  in  value  be.tween  such 
new  machinery  when  erected  and  the  old  machinery  when  de- 
stroyed. In  this  manner  I  think  that  the  actual  loss  sustained 
by  the  plaintiff  could  be  ascertained  ;  but  there  is  no  particular 
standard  or  rule  by  which  the  difference  in  value  between  old 
and  new  machinery  is  to  be  estimated.  You  are  to  estimate 
the  loss  actually  sustained  by  the  plaintiff,  and  although  I  have 
suggested  one  way  in  which,  as  I  think,  this  loss  may  be  esti- 
mated, yet  other  modes  or  ways  of  estimating  it  may  occur  to 
your  minds  ;  at  the  same  time,  it  is  to  be  borne  in  mind  that, 
in  point  of  law,  the  plaintiff  is  entitled  to  be  indemnified  for 
his  actual  loss  only. 

The  arbitrators  retired,  and  having  heard  evidence  on  both 
sides,  made  the  award  in  favor  of  the  plaintiff  for  £3,320  55. 
lid.  damages,  and  sixpence  costs. 

See  Brinley  v.  National  Ins.  Co.  11  Met.  195,  post;  Hoffman  v.  Western  Ins.  Co. 
1  La.  An.  216,  post. 


Jones  vs.  Maine  Mutual  Fire  Insurance  Company.1 

(Supreme  Court,  Maine,  April,  1841.) 

Prior  Insurance.  —  Double  Insurance.  —  Reinsurance. 

Where  a  person  has  his  store  insured  by  a  company,  one  of  the  rules  in  the  policy  being, 
"  that  no  person  whose  property  is  insured  in  the  company  shall  be  allowed  to  insure  the 
same,  or  any  other  property  connected  with  it,  in  any  other  company,  or  at  any  other 
office ;  and  in  case  of  any  such  insurance,  his  policy  obtained  from  this  company  shall 
be  void  and  of  no  effect;"  and  where  he  afterwards  insures  the  goods  in  the  store  at 
another  office,  the  policy  on  the  store  is  not  made  void  by  obtaining  the  policy  on  the 
goods. 

i  18  Maine,  155. 
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The  parties  agreed  to  submit  to  the  opinion  of  the  court, 
upon  a  statement  of  facts,  the  question,  "  Whether  the  insur- 
ance obtained  on  the  27th  day  of  March  on  the  goods  then  in 
said  store  destroyed  the  policy  effected  by  the  defendants  ?  If 
it  did,  the  plaintiff  is  to  be  nonsuit,  otherwise  the  defendants 
are  to  be  defaulted." 

From  the  facts  agreed,  it  appears  that  on  February  9, 1839, 
the  defendants  insured  against  perils  by  fire  the  sum  of  two 
hundred  dollars  on  the  store  of  the  plaintiff  in  Lewiston,  and 
that  on  March  27,  1839,  the  plaintiff  obtained  insurance  at  an 
office  in  Boston  on  his  stock  in  trade  in  the  same  store,  against 
perils  by  fire  to  the  amount  of  $1,200.  Afterwards,  during  the 
year  1839,  the  store  was  wholly  consumed  by  fire.  In  the 
second  article  of  the  by-laws  of  the  company,  §  2,  when  speak- 
ing of  the  rates  of  premium  on  different  classes  of  risks,  are 
found  the  following  words :  "  First  class.  Houses  unconnected 
with  and  standing  at  least  four  rods  from  any  other  building." 
"Second  class.  Like  buildings  when  connected  with  or  stand- 
ing within  four  rods  of  any  other  building."  The  eighth  sec- 
tion is :  "  That  no  person  whose  property  is  insured  in  the 
company  shall  be  allowed  to  insure  the  same,  or  any  other 
property  connected  with  it,  in  any  other  company,  or  at  any 
other  office,  and  in  case  of  any  such  insurance  his  policy  ob- 
tained from  this  company  shall  be  void  and  of  no  effect." 

The  case  was  submitted  on  the  briefs  of  the  counsel. 

Codman  8f  Fox,  for  the  plaintiff,  cited  Cornell  v.  LeRoy,  9 
Wend.  163 ;  Tyler  v.  Mna  Ins.  Co.  12  Wend.  507 ;  1  Moody 
&  M.  90. 

Fessenden  Sf  Deblois,  for  the  defendants. 

The  opinion  of  the  court  was  by 

Sheplby,  J.  To  connect,  is  to  join  one  thing  to  or  unite  it 
with  another.  And  a  literal  exposition  of  the  language  of  the 
eighth  section  of  the  by-laws  would  not  prohibit  the  plaintiff 
from  insuring  his  stock  in  trade  at  another  office.  That  would 
be  a  very  forced  construction,  which  should  regard  goods  de- 
posited in  a  warehouse  for  a  few  days,  to  be  again  removed,  as 
connected  with  it.  And  goods  in  a  shop  for  sale  are  placed 
there  for  safe  keeping  and  exhibition  until  sold,  and  they  have 
no  necessary  union  with  that  more  than  with  any  other  shop. 
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And  they  cannot,  by  any  proper  use  of  the  word,  be  considered 
as  connected  with  it  There  is  nothing  in  this  case  indicating 
that  the  parties  used  the  word  in  any  unusual  sense.  On  the 
contrary,  it  appears  to  have  been  used  in  the  second  section  of 
the  by-laws  in  its  ordinary  acceptation.  In  the  first  class  of 
risks  by  houses  unconnected  with  other  buildings,  are  intended 
those  not  united  with  or  joined  to  them.  And  in  the  second 
class,  by  buildings  connected  with  others,  are  designated  those 
so  joined  or  united.  A  just  exposition  of  the  language,  and  the 
apparent  intention  of  the  parties  in  the  use  of  it,  authorize  the 
conclusion,  that  the  plaintiff  has  not  incurred  any  forfeiture  by 
obtaining  insurance  upon  his  goods  elsewhere. 

Defendants  defaulted. 

See  Illinois  Mutual  Fire  Ins.  Co.  y.  O'Neill,  13  HI.  89  (1851) ;  Neve  t.  Columbian 
Ins.  Co.  2  McMull.  220,  post . 


The  Franklin  Fire  Insurance  Company  vs.  Findlay.1 

(Supreme  Court,  Pennsylvania,  May  1st,  1841.) 

Alienation.  —  Seizure  on  Execution.  —  Effect  of. 

A  mere  seizure  of  goods  by  a  sheriff  under  an  execution  against  the  insured,  and  fasten- 
ing the  window  shutters  and  doors,  but  without  any  removal  of  the  goods  from  the 
building,  does  not  constitute  an  alienation  of  the  property. 

Error  to  the  district  court  for  the  city  and  county  of  Phil- 
adelphia. The  questions  iuvolved  sufficiently  appear  in  the 
opinion. 

Mr.  T.  LWhartony  for  the  plaintiff  in  error The 

exceptions  to  the  charge  raise  a  question  which  is  believed  not 
to  have  been  decided,  viz.,  the  effect  upon  the  contract  of  insur- 
ance of  a  levy  by  a  sheriff,  accompanied  with  an  actual  change 
of  the  possession  and  custody  of  the  goods.  We  contend  that 
there  was  such  a  change  of  the  property  in  the  goods  as  to 
avoid  the  contract.  Insurance  is  a  personal  contract  entered 
1  6  Wharton,  483. 
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into  od  the  faith  of  the  insured  continuing  the'  owper,  and  hav- 
ing an  interest  to  preserve  the  goods ;  and  does  not  follow  the 
goods  into  other  hands.  Lynch  v.  Dalzell,  4  Br.  P.  C.  431 ;  Sad- 
lers1  Co.  v.  Badcock,  2  Atk.  554;  Carroll  v.  Boston  Ins.  Co.  8 
Mass.  Rep.  515.  Here  the  authorities  show  that  by  the  levy 
and  other  proceedings  the  property  was  changed.  Watson  on 
Sheriff,  175,  and  the  cases  there  cited;  Rorke  v.  Dayrell,  4 
Term  Rep,  402;  Payne  v.  Drew,  4  East,  522;  Fontaine  v. 
Phoenix  Ins.  Co.  11  Johns.  293.  It  will  be  said  that  the  sheriff 
has  only  a  special  or  qualified  property  in  the  goods ;  but  the 
aoswer  is,  that  such  a  change  of  property  alters  the  contract, 
as  it  makes  the  property,  if  any  remains  in  the  insured,  different 
from  what  it  was.  The  provision  for  u  assigns  "  in  the  policy 
does  not  extend  to  the  sheriff.  Piatt  pn  Covenants,  525.  At 
all  events,  there  was  a  change  of  possession  which  increased 
the  risk.  It  is  like  a  deviation  in  marine  insurances,  which  is 
said  to  comprehend,  "  every  act  of  the  assured  or  his  agents, 
which,  without  necessity  or  just  cause,  increases  or  changes  the 
risks  included  in  the  policy."  1  Phillips  on  Ins.  179, 181.  The 
difference  between  the  possession  of  goods  by  the  owner  and  a 
stranger  is  very  material.  The  evidence  shows  that  here  was 
an  actual  increase  of  the  risk  by  the  conduct  of  the  sheriff, 
who  nailed  up  the  windows,  and  went  out  of  town  with  the 
key.  If  he  had  removed  the  goods,  there  would  certainly  have 
been  an  end  of  the  contract.  How  does  it  alter  the  case  that 
they  were  impounded  on  the  premises?  Roget  v.  Thurston,  2 
Johns.  Cases,  248.  Besides,  if  any  one  is  entitled  to  recover 
for  the  loss  of  these  goods  it  is  the  sheriff,  for  the  benefit  of  the 
execution  creditors.  The  title  of  Findlay  was  at  least  sus- 
pended until  he  paid  the  execution  creditors. 

Mr.  Meredith  and  Mr.  Williams,  for  the  defendant  in  error. 
There  is  but  one  question  then  in  the  case,  viz.:  Whether  there 
wassuch  a  change  of  property  here  as  avoided  the  insurance? 
There  is  nothing  in  the  policy  to  show  that  Findlay  was  to  re- 
main in  possession.  The  goods' were  to  be  in  a  country  store. 
It  does  not  follow  that  the  store  was  to  be  occupied  or  kept 
open  all  the  time.  Suppose  that  Findlay  had  had  three  or  four 
Btores,  as  sometimes  happens ;  his  personal  care  and  superintend- 
ence of  all  could  not  have  been  expected.     The  provision  as  to 
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trustees  is  inapplicable  from  its  terms.  In  this  case,  the  jury 
have  found  that  there  was  no  increase  of  risk.  The  ordinary 
proceeding  on  a  levy  here  is  to  impound  the  goods  on  the  prem- 
ises, and  to  put  a  man  in  charge.  Certainly  there  is  no  in- 
creased risk  in  merely  shutting  up  the  store ;  and  fastening  it 
had  the  effect  of  keeping  out  incendiaries  without  preventing 
the  ingress  of  persons  disposed  to  extinguish  an  accidental  fire. 
The  property  was  not  divested  out  of  the  defendant  in  the  ex- 
ecution by  the  seizure.  Watson  on  Sheriff,  190 ;  Wilbraham  v. 
Shaw,  2  Williams's  Saund.  47;  Yelverton,  44;  Dyer,  99  a, 
67  b ;  1  Brownlow,  41 ;  Waller  v.  Tweedale,  Moy's  Rep. 
107  ;  Lefans  v.  Moregreen,  1  Keble,  655 ;  2  Eq.  Cas.  Abr.  380, 
pi.  14 ;  Davis  v.  Richmond,  14  Mass.  Rep.  475 ;  Thurston  v. 
Mills,  16  East,  254,  27.4,  278 ;  Blake  v.  Shaw,  7  Mass.  Rep. 
506;  Ludden  v.  Leavilt,  9  Mass.  Rep.  105.  The  authorities 
show  that  there  must  be  an  insurable  interest;  but  there  is  no 
case  which  proves  that  the  goods  must  regain  under  a  partic- 
ular superintendence.  Upon  the  argument  on  the  other  side, 
what  would  be  the  situation  of  the  owner  of  a  house  who 
changes  his  tenant?  In  the  case  of  a  mortgagor,  it  has  been 
held  that  he  is  entitled  to  recover.  In  3  Bos.  &  Pul.  75  ;  &  C. 
5  Bos.  &  Pul.  268,  is  the  case  of  a  ship  in  the  possession  of 
captors.  Rider  v.  Ocean  Ins.  Co.  20  Pick.  259 ;  Col.  Ins.  Co. 
v.  Lawrence,  2  Peters,  25 ;  Stetson  v.  Mass.  Fire  Ins.  Co.  2 
Pick.  249;  Strong  v.  Manufacturing  Ins.  Co.  10  Pick.  40; 
Jennings  v.  Penn.  Ins.  Co.  4  Binn.  251 ;  Reed  v.  Cole,  3  Burr. 
1512;  Wells  v.  Phila.  Ins.  Co.  9  Serg.  &  R.  103;  Smith  v. 
Maplenack,  1  Term  Rep.  445 ;  Lock  v.  N.  A.  Ins.  Co.  13  Mass. 
Rep.  61 ;  Brick  v.  Chesapeake  Ins.  Co.  1  Peters,  151 ;  Russell 
v.  Union  Ins.  Co.  4  Dall.  421 ;  S.  C.  1  Wash.  C.  C.  Rep. 
409 ;  Carruthers  v.  Sheddon,  6  Taunt.  14 ;  1  Eng.  Com.  Law 
Rep.  293 ;  Ocean  Ins.  Co.  v.  Polleys,  13  Peters,  157 ;  1  Sum- 
ner, 434.  A  sale  on  execution  is  not  a  forfeiture.  1  Phillips  on 
Ins.  419 ;  Lane  v.  Ins.  Co.  3  Fairfield,  44 ;  Graves  v.  Boston 
Ins.  Co.  2  Cranch,  419;  Lawrence  v.  Sebor,  2  Caines,  203; 
Green  v.  Reynolds,  2  Johns.  Rep.  209 ;  Lawrence  v.  Vanhorn* 
1  Caines,  276;  Toppan  v.  Atkinson,  2  Mass.  Rep.  365;  Mur- 
ray v.  Col.  Ins.  Co.  11  Johns.  302;  Oliver  v.  Green,  3  Mass. 
R.  133;   Williams  v.  Smith,  2  Caines,  19;  Fairclaitn  v.  Sliam- 
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title,  3  Burr.  1300 ;  Frieslander  v.  Ins.  Co.  1  Moo.  &  R.  171 ; 
Hibbart  v.  Carter,  1  Term  Rep.  745.  A  subsequent  alteration 
in  the  nature  of  the  interest  does  not  affect  the  policy.  JEtna 
Ins.  Co.  v.  Tyler,  16  Wend.  397.  Here  Findlay  bad  a  right  to 
redeem,  and  had,  therefore,  an  insurable  interest ;  and  if  the 
case  of  Curry  v.  Commonwealth  Ins.  Co.  10  Pick.  542,  be 
law,  he  was  not  bound  to  give  notice.  Roberts  v.  Tradesmen^ 
Lis.  Co.  17  Wend. ;  Ellis  on  Insurance  38. 

Mr.  J.  R.  Ingersoll,  in  reply.  #This  is  not  a  question  of  in- 
surable interest;  but  of  a  change  of  interest  and  ridk  produced 
by  extrinsic  circumstances.  The  description  of  the  risk  in  the 
policy  would  not  sustain  the  right  to  recover  if  the  seizure  had 
actually  taken  place  at  the  date  of  the  policy.  The  interest 
of  the  assured  to  preserve  and  protect  the  goods  is  an  essential 
element  in  the  contract.  Here  the  interest  of  the  assured  was 
that  the  goods  should  be  destroyed.  Wager  policies  are  not 
lawful  in  Pennsylvania.  This  was  not  a  country  store  at  the 
time  of  the  fire,  but  a  sheriff's  lock-up  house.  The  underwrit- 
ers had  a  right  to  calculate  upon  an  ebb  as  well  as  a  flow  of 
the  goods.  They  were  not  to  be  fastened  up.  The  execution 
was  not  altogether  in  invitum,  if  judgment  was  confessed.  It 
was  necessary  to  aver  interest  in  the  assured.  Hughes  on  Ins. 
20,  21;  Hammond  on  Ins.  113.  Generally,  where  there  is 
access  to  goods,  some  are  saved.  Here  there  was  not  salvage  to 
the  value  of  a  farthing.  A  man  may  insure  goods  under  exe- 
cution, but  he  must  so  describe  them.  In  Lane  v.  Ins.  Co.  3 
Fairfield,  48,  a  levy  is  spoken  of  as  defeating  an  insurance. 
Berry  v.  Smith,  3  "Wash.  C.  C.  Rep.  90 ;  Doe  v.  Lanning,  4 
Campbell,  76.  The  risk  was  necessarily  increased  here.  The 
learned  judge  of  the  district  court  left  nothing  to  the  jury  but 
the  question  of  extraordinary  risk.  A  proper  use  of  the  goods 
by  the  sheriff  was  improper  as  respects  the  insurers ;  and  if 
there  is  any  difference  in  the  kind  of  risk,  the  insurers  have  a 
right  to  judge  for  themselves  whether  they  will  continue  liable. 

The  opinion  of  the  court  was  delivered  by 

Kennedy,  J.  .  .  .  .  The  remaining  errors  present  but 
one  question :  and  that  is,  whether  the  mere  seizure  of  the  goods 
by  the  sheriff  under  the  execution  in  his  hands  against  the  as- 
sured, and  closing  of  the  window  shutters,  and  locking  of  the 


Digit 


zed  by  GoOgk 


78    Franklin  Fire  Ins.  Co.  v.  Findlay,  6  Wliart  483. 

Alienation.  —  Seizure  on  Execution.  —  Effect  of. 

doors  of  the  house  in  which  they  were  found,  and  were  to  be 
kept  according  to  the  terms  of  the  policy  of  insurance,  without 
any  change  of  their  situation  or  removal  of  them  thence  being 
made  \vhatever,  is  sufficient  to  discharge  the  underwriters? 

That  the  policy  was  good,  and  covered  the  goods  up  to  the 
time  of  their  seizure  by  the  sheriff,  is  not  denied ;  but  it  is 
argued  that,  as  the  policy  of  insurance  operates  only  in  favor  of 
the  assured  personally,  and  not  on  the  goods,  so  as  to  accom- 
pany a  transfer  of  the  right  of*  property  in  them,  and  as  the  as- 
sured must  have  the  same  interest  or  right  in  them  at  the  time 
of  the  loss  that  he  had  at  the  time  of  obtaining  the  policy,  the 
seizure  of  them  by  the  sheriff,  which,  as  it  is  alleged,  divested 
the  assured  of  the  right  of  property  in  the  goods  as  well  as  of 
the  right  of  possession  to  them,  released  the  underwriters  from 
all  obligation  arising  out  of  the  policy.  That  the  policy  is  not 
assignable,  so  as  to  follow  or  accompany  a  transfer  of  the  right 
or  interest  which  the  assured  had  in  the  goods  at  the  time  it 
was  subscribed,  may  be  admitted;  but  it  cannot  be  admitted 
that  the  assured  must  have,  at  the  time  of  the  loss,  the  same  in- 
terest in  the  goods  that  he  had  at  the  time  of  procuring  the 
policy,  in  order  to  entitle  him  to  claim  for  a  loss  actually  sus- 
tained by  a  peril  insured  against.  The  legal  adjudications  on 
this  point  show  the  rule  to  be  otherwise,  and  that  he  may  re- 
cover on  the  policy  for  the  loss  of  a  diminished  interest.  Stetson 
v.  Mass.  Mutual  Ins.  Co.  4  Mass.  330 ;  Gordon  v.  Mass.  Mutual 
Ins.  Co.  2  Pick.  249 ;  Reed  v.  Cole,  3  Burr.  1512 ;  Strong:  v. 
Man.  Ins.  Co.  10  Pick.  40. 

Neither  can  it  be  admitted  that  the  seizure  of  the  goods  in  this 
case  divested  the  assured  of  his  whole  and  entire  interest  and 
right  in  the  goods.  He  still  retained  the  general  right  of  prop- 
erty in  them,  notwithstanding  the  seizure  by  the  sheriff.  The 
most  that  the  sheriff  acquired  thereby  was  the  possession,  and 
a  special  or  qualified  right  of  property.  Wilbrahamv.  Snow, 
2  Saund.  47;  S.  C.  1  Sid.  438;  1  Ventr.  52;  1  Lev.  282;  1 
Mod.  30 ;  Clerk  v.  Withers,  6  Mod.  290.  The  right  of  the 
sheriff  by  virtue  of  the  seizure  is  defeasible;  and  hence  I  take 
it  that  it  is  his  duty  to  release  and  give  up  the  goods  to  the 
defendant  in  the  execution,  upon  a  tender  of  the  debt  and  dam- 
ages, or  damages,  as  the  case  may  be,  together  with  the  costs, 


Digit 


zed  by  G00gle 


Frankun  Fire  Ins.  Co.  v.  Finplay,  6  Whart.  483.     79 

Alienation.  —  Seizure  on  Execution. — Effect  of. 

being  made  to  birn  ;  so  that  until  the  goods  are  actually  sold  by 
the  sheriff,  the  defendant  has  the  right  to  redeem  them,  in  order 
to  prevent  a  farther  accumulation  of  costs  and  a  loss  by  a  sale 
of  them  for  prices  under  their  real  value.  The  act  of  assembly 
of  the  22d  of  February,  1821,  regulating  the  fees  to  be  received 
by  sheriffs  in  such  case,  indicates  this  principle  pretty  clearly. 
Bat  the  consequence  of  the  goods  being  destroyed  in  this  case 
by  fire  after  the  seizure,  and  before  a  sale  could  be  made  of 
them  by  the  sheriff,  without  any  default  on  his  part,  goes  to 
show,  to  demonstration,  as  it  were,  the  extent  of  the  interest 
which  the  assured  still  continued  to  have  in  their  being  pre- 
served from  such  destruction,  or  otherwise,  in  being  indemnified 
under  the  policy  for  the  loss  occasioned  thereby  to  him.  It  will 
not  admit  of  a  question,  I  apprehend,  that  the  destruction  of 
the  goods  by  the  fire  must  be  his  loss,  unless  he  can  obtain 
remuneration  from  the  insurers  upon  the  policy.  Indeed,  there 
is  no  other  upon  whom  it  could  possibly  be  made  to  fall,  except 
the  sheriff  or  the  plaintiffs  in  the  execution.  As  to  the  sheriff, 
it  will  scarcely  be  claimed  that  he  is  answerable,  unless  he 
failed  to  use  ordinary  diligence,  in  taking  care  of  and  preserving 
the  goods ;  for  he  can  only  be  considered  a  bailee  at  most  for 
compensation,  and  therefore  responsible  only  for  ordinary  negli- 
gence. Story  on  Bail.  96,  pi.  130;  page  263,  pi.  398.  That*  he 
was  guilty  of  such  negligence,  or  did  not  use  ordinary  dili- 
gence, is  not  pretended.  And  as  to  the  plaintiffs  in  the  execu- 
tion, it  must  be  admitted  that  they  are  innocent  and  free  from 
all  blame  whatever.  The  only  person,  therefore,  connected 
with  the  goads  taken  in  execution  and  destroyed  by  the  fire, 
that  appears  to  have  been  in  default,  is  the  assured,  the  defend- 
ant in  the  execution  ;  and  he  doubtless  is  so  because  he  did  not 
long  before  pay  to  the  plaintiffs  the  debt  for  which  the  goods 
were  taken  in  execution.  Hence  the  plaintiffs  having  failed, 
without  any  default  on  their  part,  or  that  of  the  sheriff,  to  de- 
rive any  benefit  or  satisfaction  for  their  debt  from  the  goods 
of  their  debtor  having  been  taken  in  execution,  it  would  ap- 
pear to  be  just  and  reasonable  that  the  assured  should  still  be 
held  liable  upon  the  judgment  against  him  to  pay  the  debt  for 
which  his  goods  were  taken  in  execution.  Under  this  view,  his 
interest  in  the  policy  was  as  great  at  the  time  of  the  loss  of  the 
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goods  by  fire  as  at  any  time  before.  Consequently,  he  is  en- 
titled to  recover  upon  the  policy,  unless,  from  the  evidence 
given  on  the  trial,  the.  jury  could  have  found,  from  the  seizure 
of  the  goods  by  the  sheriff,  and  his  conduct  in  regard  to  them, 
lhat  the  risk  had  been  materially  increased.  We  are  satisfied, 
however,  that  none  of  the  evidence  given  tended  to  prove  any- 
thing of  the  sort;  and  without  evidence  tending  to  prove  it, 
the  court  would  have  erred,  had  it  referred  such  a  question,  as 
a  matter  of  fact  to  the  jury,  to  be  decided  by  them.  From  the 
evidence  it  appears,  without  any  contradiction  whatever,  that 
the  goods  remained  precisely  in  the  same  situation  after  the 
seizure  that  they,  were  in  before,  when  it  is  admitted  that  they 
were  covered  and  protected  by  the  policy.  But  it  is  said  that 
the  sheriff,  after  making  the  seizure,  fastened  down  the  win- 
dows, closed  the  window  shutters,  and  locked  the  doors  of  the 
storehouses  containing  the  goods,  and  having  done  this,  took 
and  kept  the  keys  in  his  own  possession.  The  fire,  it  must  be 
observed,  happened  in  the  night,  long  after  the  usual  time  of 
closing  stores  and  ceasing  to  do  business  in  them,  indeed,  after 
all  the  citizens  had  gone  to  bed ;  so  that  the  storehouses  were 
really  in  the  same  situation  at  the  time  of  the  fire,  that  they 
doubtless  would  and  ought  to  have  been  had  no  seizure  beep 
made.  The  circumstance  of  the  sheriff's  having  the  keys,  and 
being  out  of  the  place  at  the  time  of  the  fire,  is  immaterial, 
because  it  had  nothing  to  do  with  producing  the  fire,  and  could 
not  in  the  least  degree  prevent  the  goods  from  being  destroyed 
by,  or  saved  from  it ;  for  the  doors  could  have  been  forced  open 
had  it  been  thought  that  it  would  have  availed  anything,  in  as 
short  a  time  without  the  keys,  as  they  could  have  been  opened 
by  the  use  of  them.  Findlay,  the  assured,  was  present  at  the 
fire,  and  having  the  same  interest  in  the  goods  to  save  them 
from  being  destroyed  that  he  ever  had,  must  be  presumed  to 
have  done  all  that  he  would,  had  the  seizure  not  taken  place. 
There  is  not,  therefore,  any  ground,  so  far  as  the  evidence 
goes,  upon  which  any  increase  of  risk  can  well  be  imagined. 
The  judgment  is  therefore  affirmed.  Judgment  affirmed. 
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Power,  Tutrix,  etc.  vs.  Ocean  Insurance  Company.1 

(Supreme  Court,  Louisiana,  June  Term,  1841.) 

Alienation.  — Repurchase.  — Effect  of. 

Although  a  policy  provides  that  in  case  of  any  transferor  termination  of  the  interest  of  the 
insured  the  policy  shall  be  void,  it  is  not  avoided  by  a  sale,  if  the  insured  retakes  the 
tame  for  non-payment  of  the  price,  and  is  in  possession  thereof  at  the  time  of  the  fire. 

Appeal  from  the  jferish  court  for  the  parish  and  city  of  New 
Orleans. 

The  case  turned  entirely  on  the  construction  to  be  given  to 
a  clause  in  the  policy  providing  against  any  assignment  or 
transfer  of  the  property  insured,  on  pain  of  nullity,  without  the 
consent  of  the  insurers.  The  fact  furthermore  appearing  that 
the  property  had  been  sold  to  one  Frederick  during  the  contin- 
uance of  the  risk,  but  which  had  also  been  taken  back  on 
account  of  the  non-payment  of  the  price,  and  was  in  the  pos- 
session of  the  insured,  as  owner,  at  the  happening  of  the  event 
or  fire  which  occasioned  the  loss. 

There  was  judgment  for  the  plaintiff  in  the  sum  claimed,  and 
the  defendants  appealed. 

Roselius  for  the  plaintiff. 
*  C.  M.  8f  F.  B.  Conrad  for  the  defendants. 

Morphv,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  $1,257.25  under  a  policy  wherein 
defendants  insured  her  against  fire  to  the  amount  of  $3,000,  on 
household  furniture,  liquors,  bar-room  fixtures,  and  billiard 
tables  contained  in  a  building  situate  at  the  corner  of  Champs 
Elysees  and  Levee  Streets,  for  one  year  from  the  2d  of  De- 
cember, 1837.  The  record  shows  that  after  the  date  of  the 
policy  the  property  insured  was  sold  to  one  Ursin  Frederick  and 
remained  in  his  possession  about  six  months,  but  that  before 
the  happening  of  the  loss,  the  property  reverted  back  to  the 
plaintiff  in  consequence  of  the  vendee's  failure  to  pay  for  the 
same,  and  that  plaintiff  continued  in  the  exclusive  possession 
of  it  as  owner  until,  within  the  terra  covered  by  the  policy,  it 
was  damaged  by  fire.  The  policy  under  which  the  plaintiff 
claims  contains  the  following  clause  :  a  The  interest  of  the  in- 

1  19  Louisiana,  28. 
yol.  n.  6 
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sured  in  the  policy  is  not  assignable  unless  by  consent  of  this 
corporation,  manifested  in  writing;  and  in  case  of  any  transfer 
or  termination  of  the  interest  of  the  insured,  either  by  sale  or 
otherwise,  without  such  consent,  this  policy  shall  from  thence- 
forth be  void  and  of  no  effect."  It  is  contended  that,  from  the 
very  terms  of  this  clause,  the  policy  became  absolutely  void 
from  the  day  of  the  sale  to  Frederick,  and  that  it  could  be  re- 
vived by  no  subsequent  event. 

The  decision  of  this  case  must  rest  on  the  meaning  and  effect 
to  be  given  to  the  foregoing  clause  inserted  in  the  policy.  It 
seems  to  us  that  its  object  was  to  render  certain,  by  a  positive 
stipulation,  that  which  otherwise  would  have  depended  upon 
general  principles  and  judicial  decisions,  to  wit :  that  the  poli- 
cies of  the  company  should  not  be  obligatory  any  longer  than 
the  property  insured  continued  in  the  individual  named  in  the 
policy  as  owner,  and  that  by  the  transfer  of  his  interest  the  pol- 
icy should  be  void ;  fraudulent  claims  upon  fire  offices  have 
been  so  frequent  that  the  character  of  the  party  proposing  to 
insure  has  been  deemed  a  matter  of  importance,  and  clauses 
resembling  the  one  under  consideration  are  now  generally  to 
be  found  in  all  policies  of  insurance.  It  is  believed  that  the 
nullity  they  pronounce  or  imply,  according  to  the  terms  used, 
is  generally  understood  as  relating  to  cases  where  the  insured 
has  absolutely  and  permanently  divested  himself  of  all  interest 
in  the  subject  matter  of  the  insurance;  being  then  without  any 
interest  at  the  time  of  the  loss,  the  insured  has  sustained  no 
injury,  and  the  person  to  whom  a  transfer  is  made  without  the 
consent  of  the  underwriters  cannot  recover,  because  he  is  not 
a  party  to  the  contract ;  thus  the  policy  becomes  inoperative 
and  void.  But  the  question  here  is  whether  it  continues  to  be 
ineffectual  when  at  the  time  of  the  loss  the  property  is  in  the 
assured  as  it  was  at  the  time  of  the  assurance.  This  policy 
was  clearly  intended  to  cover  and  did  cover  any  furniture, 
liquors,  fixtures,  &c,  which  plaintiff  might  have  in  the  house  at 
any  time  during  the  continuance  of  the  risk,  not  beyond  the 
amount  actually  insured  ;  if  these  articles  had  been  partially 
and  successively  sold  and  replaced  by  others,  or  even  if  plain- 
tiff had  thought  proper  to  provide  for  her  bar-room  an  entire 
new  set  of  the  same  articles,  and  a  fire  had  taken  place,  the 
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underwriters  coald  hardly  have  pretended  under  the  clause  in 
question,  that  they  were  absolved  from  the  obligation  to  indem- 
nify;  for  their  undertaking  was  to  insure  her  from  loss  against 
fire,  not  on  the  identical  effects  existing  at  the  time  of  the  in- 
surance, but  on  effects  or  articles  of  the  same  description  that 
she  might  have  in  her  establishment  within  the  term  covered  by 
the  policy.     If   notwithstanding  such  a  partial  or  total  sale  of 
the  effects  insured,  the  policy  would  continue  to  be  effectual  on 
account  of  the  subsisting  interest  of  the  insured  at  the  time  of 
the  loss,  there  is  no  good  reason  why  it  should  not  be  so  in  the 
present  case.     By  the  effect  of  the  implied  resolutory  clause  in 
her  sale  on  credit  to  Frederick,  plaintiff  was  restored  to  the 
possession  and  ownership  of  the  property  as  if  no  sale  or  trans- 
fer had  taken  place ;  her  interest,  which  had  been  parted  with 
only  on  condition  of  her  being  paid  the  price,  cannot  be  said  to 
tave  absolutely  terminated :    During  the  time  Frederick  owned 
the  effects,  there  was,  it  is  true,  a  suspension  of  the  risk,  such 
as  would  have  taken  place  had  they  been  temporarily  removed 
from  the  premises,  but  the  risk  revived  as  soon  as  the  property 
reverted  back  to  plaintiff.     Of  this  the  defendants  cannot  com- 
plain, because  their  liability  was  thereby  diminished. 

It  is  sufficient  if  the  insured  has  an  interest  or  property  in 
the  subject  matter  of  the  insurance  at  the  time  of  insuring  and 
at  the  time  the  fire  happens.  The  nullity  mentioned  in  the 
clause  relied  on  by  defendants  was,  in  our  opinion,  intended 
and  understood  by  the  parties  for  the  case  where,  by  sale  or  oth- 
erwise, an  absolute  transfer  or  termination  of  the  interest  of  the 
insured  should  take  place  so  as  to  leave  him  without  interest  at 
the  time  of  the  loss ;  the  stipulation  was  intended  to  protect 
the  underwriters  from  risks  they  did  not  chopse  voluntarily  to 
assume,  and  to  prevent  the  insured  from  substituting  to  himself 
another  person  without  their  consent.  La.  Code,  arts.  2040, 
2537,  2542;  1  Phillips  on  Insurance,  34;  Lane  v.  Maine  Mu- 
tual  Fire  Insurance  Company,  3  Maine  Reports,  44. 

It  is  therefore  ordered  that  the  judgment  of  the  parish  court 
be  affirmed,  with  costs. 

Qmatre:  If  the  policy  once  became  null  of  the  insurer?    See  Hathaway  v.  Trenton 

by  the  act  of  the  assured,  as  appears  to  Life  Ins.  Co.  1 1  Cush.  448,  and  Nightingale 

hare  been  the  case  at  the  moment  of  the  v.  State  Life  Ins.  Co.  5  R.I.  38,  —  cases 

alienation,  how  could  it  be  restored  to  cf-  quite  as  strong  for  the  assured  as  the 

fieaej  as  a  contract  without  the  consent  above. 
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Samuel  Campbell,  pursuer,  vs.  Aberdeen  Fire  and  Life  As- 
surance Company,  defenders.1 

(Court  of  Sessions,  Scotland,  June,  1841.) 

Practice.  —  Jury.  —  Fraud. 

In  defence  to  an  action  for  recovery  of  a  sum  under  a  policy  of  insurance  against  fire,  it 
was,  inter  alia,  pleaded  that  there  was  fraud  in  the  original  constitution  of  the  contract: 
Htld,  in  the  circumstances  of  the  case,  that  it  was  incumbent  on  the  defenders  either 
to  take  a  special  issue  on  the  allegation  of  fraud,  or  to  withdraw  from  the  record  the 
averment  and  pleas  in  law  relative  to  that  defence. 

In  1837,  Samuel  Campbell,  merchant  in  Ayr,  insured  his 
house  for  £800,  and  his  furniture  and  stock  in  trade  for  £2,000, 
with  the  Aberdeen  Fire  and  Life  Assurance  Company.  In 
1838,  the  premises  were  burned  down,  and  thereafter  Campbell, 
who  estimated  his  loss  at  £2,900  in  the  aggregate,  raised  an 
action  for  payment  of  the  sum  insured,  offering  deduction 
from  his  loss  of  what  he  might  recover  from  the  Scottish  Union 
Insurance  Cornpanjf,  with  whom  also  he  had  effected  an  insur- 
ance, or  an  assignment  of  his  right  under  the  policy. 

Defences  were  lodged  for  the  insurance  company,  contain- 
ing the  following  averments:  "  The  pursuer's  allegations  as  to 
the  extent  of  loss  sustained  by  him  through  the  fire  in  ques- 
tion are,  according  to  every  inquiry  which  the  defenders  have 
been  able  to  make,  grossly  and  extravagantly  overcharged.  So 
much  does  this  appear  to  be  the  case,  that  the  defenders,  how- 
ever reluctantly,  are  constrained  from  all  circumstances  to  be- 
lieve and  affirm  that  the  claim  put  forward  by  the  pursuer  is 
fraudulently  overstated.  The  defenders  are  in  the  same  way 
compelled  to  infe^and  affirm  that  the  original  valuation  of  the 
premises  and  goods  was  also  fraudulent,  and  that  the  contract 
generally  was  entered  into  by  the  pursuer  with  unfair  and 
fraudulent  views."  And,  inter  alia,  the  following  pleas  were 
stated :  — 

1.  The  pursuer  having  failed  to  comply  with  the  condition  of 
the  policy,  by  giving  notice  of  the  other  insurances  effected  on 
his  behalf,  is,  under  the  terms  of  that  condition,  precluded  from 
recovering  his  alleged  loss. 

*  3  Cases  in  Court  of  Sessions,  N.  S.  1010. 
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2.  The  insurance  libelled,  having  been  fraudulently  effected 
by  the  pursuer,  is  null  and  void,  whether  by  common  law  or  by 
the  conditions  of  the  contract. 

3.  The  claim  made  by  the  pursuer  having  been  fraudulently 
overstated  is,  under  the  conditions  of  the  contract,  wholly  in- 
validated. 

A  record  was  made  up,  in  which  there  were  similar  aver- 
ments and  pleas  for  the  defenders. 

The  following  issue  was  prepared  by  the  jury  clerks :  — 

"  It  being  admitted  that,  on  the  10th  day  of  June,  1837,  the 
defenders  granted  the  policy  of  insurance,  No.  5  of  process, 
whereby,  in  consideration  of  a  certain  premium  paid  by  the 
pursuer,  the  defenders  agreed  to  insure  a  certain  house,  cellar, 
and  store-room,  with  certain  furniture  and  stock  in  the  said 
house,  shop,  and  store-room,  the  property  of  the  pursuer,  to  the 
amount  specified  in  the  schedule  hereunto  annexed,  against 
damage  by  fire,  during  the  year  from  1837,  to  25tji 

March,  1838 : 

"It  being  also  admitted  thaft,  on  the  2d  day  of  January, 
1838,  the  said  buildings,  furniture,  and  stock  were  consumed  or 
damaged  by  fire,  — 

u  Whether  the  defenders  are  indebted  and  resting-owing  to 
the  pursuer  in  all,  or  any  part,  of  the  sum  or  sums  contained  in 
the  said  policy,  as  the  value  of  the  buildings,  furniture,  and 
stock  destroyed  or  damaged  as  aforesaid  ?  " 

The  pursuer  moved  for  an  order  upon  the  defenders  either  to 
take  a  special  issue  on  their  allegation  of  fraud  in  the  original 
constitution  of  the  contract,  or  to  withdraw  from  the  record  the 
averment  and  pleas  in  law  relative  to  the  said  defence  of  fraud. 

The  Lord  Ordinary  pronounced  the  following  interlocutor: 
u Finds  that,  in  the  circumstances  of  this  case,  it  is  incumbent 
on  the  said  defenders  to  adopt  one  or  other  of  the  alternatives 
proposed ;  and  appoints  the  cause  to  be  enrolled,  that  the  de- 
fenders may  declare  their  election  accordingly."1 

1  "None.  —  The  allegation  of  origi-  suer.    But  it  is  not  imperative  on  the 

nil  fraod  in  the  concoction  of  the  con-  Lord  Ordinary  to  send  it  to  trial  on  that 

tract  might,  no  doubt,   be  well  enough  issue ;  and,  considering  the  very  awkward 

trifd  under  the  general  issue  of  resting-  way  in  which  the  averment  is  here  made, 

owing,  and  perhaps  without   any  great  he  does  not  think  the  defenders  entitled  to 

practical  risk  of  disadvantage  to  the  pur-  expose  the  pursuer  to  the  slightest  risk  of 
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The  defenders  reclaimed. 

Lord  Gillies.  I  am  much  inclined  to  adhere  to  the  Lord 
Ordinary's  interlocutor.  The  defence,  as  stated  in  the  plea  of 
law,  is  that  the  insurance  libelled  was  fraudulently  effected,  and 
was  null  and  void  ab  initio.  There  can  be  no  doubt  that  the 
onus  of  proving  this  lies  on  the  party  alleging  it.  But  there  is 
something  strange  in  the  defence.  There  is  nothing  specific  in 
the  allegation;  and  as  I  do  not  understand  fraud  in  the  ab- 
stract, I  waited  for  an  explanation.  The  only  explanation  was, 
that  the  original  valuation  of  the  property  was  overstated. 
This  does  not  satisfy  me  at  all.  I  do  not  know  how  it  is  to  be 
proved ;  but,  at  all  events,  there  must  be  a  special  issue.  The 
defenders  plead  that  the  contract  was  void  ab  initio,  and  they 
are  bound  to  take  an  issue  to  that  effect 

Lord  Mackenzie.  I  take  the  same  view.  I  think  the  spe- 
cial issue  is,  in  the  circumstances,  best,  as  there  is  a  decided 
allegation  that  the  contract  was  originally  and  intentionally 
fraudulent,  and  so  was  null  and  void.     I  think,  with  that  alle- 


such  disadvantage,  by  mixing  up  a  de- 
fence of  this  prejudicial  character  with 
their  other  averments,  not  as  to  the  exist- 
ence, but  the  due  fulfilment  of  the  con- 
tract The  allegation  of  original  fraud 
is  scarcely  intelligible  or  practically  rele- 
vant, unless  followed  up  by  an  averment 
that  the  fire  was  wilful,  or,  at  least,  that 
a  wilful  fire  was  contemplated  and  in- 
tended by  the  pursuer  when  he  entered 
into  the  insurance,  especially  when  it  is  a 
separate  ground  of  defence  that  the  pur- 
suer had  other  insurances  on  the  same 
subjects,  and  was  thus  paying  excessive 
premiums  in  more  quarters  than  one,  on 
the  mere  chance  or  hope  of  an  accidental 
burning!  The  Lord  Ordinary  does  not 
scruple  to  say,  therefore,  that  he  has  the 
strongest  possible  impression  that  the  al- 
legation in  question  has  been  put  on  the 
record  for  no  other  purpose  but  to  enable 
the  defenders  to  make  that  most  formida- 
ble and  injurious  charge  by  insinuation, 
and  without  the  ordinary  responsibilities 
which  should  attach  to  it ;  and  he  there- 
fore thinks  it  just  that  they  should  either 
stand  openly  committed  as  the  pursuers 
of  a  positive  issue  on  that  allegation  of 


fraud,  or  withdraw  that  prejudicial  plea 
entirely  from  the  record. 

"He  observes  that,  in  the  valuable 
work  of  the  late  Lord  Chief  Commit- 
sioner,  an  opinion  of  the  highest  practical 
authority  in  the  law  of  England  is  re- 
corded as  to  the  necessity  which  may  often 
arise  of  allowing  special  issues  in  cases 
like  the  present,  iu  addition  to  the  general 
issues  of  rcsting-owing.  Mr.  Tidd,  in  a 
letter  engrossed  a,  p.  87  of  the  appendix 
to  that  work,  observes,  '  that  it  must  be 
admitted  that  the  general  issue  of  reating- 
owing  is  of  a  very  large  and  comprehen- 
sive nature,  and  may  include  a  great  va- 
riety of  grounds  of  defence,  particularly 
in  cases  on  bills  of  exchange,  policies  of 
insurance,  charter  parties,  &c  ;  and  there- 
fore it  is  not,  I  think,  improbable,  that, 
in  these  actions,  cases  may  occur  where  it 
may  be  found  right  to  use  special  issues, 
adapted  to  try  the  points  in  dispute  be- 
tween the  parties.'  To  the  Lord  Ordi- 
nary it  appears  that  the  present  is  such  a 
case,  and  that  the  defenders,  if  they  are 
in  earnest  with  their  allegation,  have  no 
fair  interest  to  decline  to  take  a  special 
issue  in  support  of  it." 
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gatioo  on  record,  the  demand  of  the  pursuer  for  a  special  issue 
is  fair  and  reasonable,  in  order  that  be  may  either  be  acquitted 
or  condemned  on  such  a  charge.  I  agree  with  the  Lord  Ordi- 
nary, that  under  the  general  issue  the  question  might  be  tried. 
The  pursuer  might,  under  such  issue,  lead  evidence  to  show 
that  the  constitution  of  the  contract  was  fair  and  proper ;  the 
defender  might  make  his  answer  evidence  on  his  side,  and  the 
pursuer  might  reply.  But  still,  I  think  it  is  better  and  more 
just  that  the  defenders  in  this  case  should  take  a  special  issue. 
As  to  the  other  plea  as  to  the  amount  of  the  claim  if  the  con- 
tract should  not  be  found  null,  that  may  be  conveniently  tried 
under  the  general  issue  of  resting-owing. 

Lords  President  and  Fullerton  concurred. 

L.  Mackintosh,  S.  S.  C. ;  Inglis  8{  Donald,  W.  8.,  Agents. 


Isaac  Dennison  vs.  Thomaston  Mutual  Insurance  Company.1 

(Supreme  Court,  Maine,  June  Term,  1841.) 

Distance  of  Buildings.  —  Opinion. 

The  answer  to  an  inquiry  as  to  the  distance  of  other  buildings  stated,  "East  side  of  the 
block,  small  one  story  sheds,  and  could  not  endanger  the  building  if  they  should  burn." 
Held,  that  if  this  opinion  was  honestly  entertained,  it  would  not  be  a  misrepresentation 
avoiding  the  policy,  although  the  fire  was  in  fact  communicated  through  one  of  the 


Tiiis  was  an  action  upon  a  policy  of  insurance  against  fire 
upon  the  plaintiff's  dwelling-house  and  store,  &c,  in  Washing- 
ton Block,  in  the  city  of  Bangor,  bearing  date  Jan.  5,  1837. 

On  the  trial  of  the  cause  before  Shepley,  J.,  the  plaintiff  intro- 
duced the  policy  of  insurance,  which  was  in  the  usual  form. 
Among  the  conditions  of  insurance  referred  to,  and  made  a 
part  of  the  policy,  was  this :  "  No  insurance  will  entitle  the 
insured  to  any  indemnity  for  loss  or  damage,  if  the  description 
by  the  applicant  of  the  building  or  property  insured  be  materi- 
ally false  or  fraudulent;  or  if  any  circumstance  material  to  the 
risk  be  suppressed,"  &c.  A 

i  20  Maine  (2  App.),  125. 


Digit 


zed  by  GoOgk 


88    Dranriaosr  v.  Thomabtox  Mux.  Iks.  Co.  20  Maine,  125. 

Distcaoeof  Bofl&agt.— Opaiaa. 

la  the  application  for  insurance,  in  reply  to  the  inquiry, 
w  What  distance  from  other  buildings  ?  "  the  answer  given  (so 
far  as  material  to  this  case)  was,  "  East  side  of  the  block,  small 
one  story  sheds,  and  would  not  endanger  the  building,  if  tbey 
should  burn."  To  the  inquiry,  "  What  are  the  buildings  occu- 
pied for,  that  stand  within  four  rods?  how  many  buildings  are 
there,  to  the  fires  of  which  this  may  be  in  any  case  exposed  ?" 
no  answer  given. 

Warren  Pre-ton,  Esq.,  called  by  the  plaintiff,  testified,  that 
he  was  the  agent  of  the  insurance  company  when  the  policy 
was  taken  out;  that  the  plaintiff  called  upon  him  to  obtain  in- 
surance, and  was  informed  that  the  company  were  not  inclined 
to  take  property  in  the  city ;  that  he  wrote  to  the  company, 
stating  generally  the  situation  of  the  buildings,  and  received  an 
answer,  saying  that "  Mr.  Dennison  had  better  forward  an  ap- 
plication, to  enable  the  president  to  decide  understanding^ ;" 
that  he  handed  the  plaintiff  a  blank  application  to  be  filled  up; 
that  the  plaintiff  requested  him,  the  witness,  to  fill  it  up,  saying, 
be  did  not  understand  it ;  that  he  went  with  him  into  the  build- 
ing, and  the  back  part,  so  that  he  could  see  all  the  buildings  in 
the  rear,  and  having  seen  them,  he  made  out  the  answers  to  the 
questions ;  that  both  of  them  'came  to  the  conclusions  therein 
stated  ;  that  he  sent  on  the  application  and  representation  so 
made  out  and  signed  by  the  plaintiff,  and  received  in  return  the 
policy  which  he  handed  to  the  plaintiff;  that  on  Monday  after 
the  fire,  the  plaintiff  came  and  notified  him  of  the  loss,  and  he, 
by  his  request,  and  within  ninety  days,  wrote  the  company, 
stating  the  facts  in  relation  to  the  loss. 

It  appeared  from  the  testimony  introduced  by  the  plaintiff 
that  fronting  on  Wall  Street,  and  east  of  the  building  insured, 
stood  a  two  story  wooden  building,  about  thirty  by  sixty  feet, 
occupied  for  stores,  belonging  to  one  Prince;  and  that  from  the 
back  wall  of  the  building  insured,  to  the  rear  of  the  wooden 
building  designated  as  Prince's,  the  distance  was  fifty-niue  feet; 
that  north  of  Prince's,  and  separated  by  a  passage  of  four  feet, 
stood  a  wooden  building  belonging  to  one  Call,  which  fronted 
on  Wall  Street;  that  the  building  insured  fronted  Main  Street, 
was  of  brick,  three  stories  on  Main  and  four  stories  high  iu  the 
rear  towards  Wall  Street ;  that  in  the  rear  of  the  building,  and 
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between  it  and  Prince's,  stood  a  one  story  woodshed ;  that 
northerly  and  adjoining  stood  another  brick  building,  similar  to 
the  one  insured,  called  Richard's  building,  and  in  the  rear  of 
that  also  a  wooden  shed  ;  that  the  fire  commenced  in  the  sec- 
ond story  of  Call's  building,  and  extended  to  Prince's,  and 
thence  to  the  wooden  shed  in  its  rear ;  that  the  fire  took  on  the 
coving  of  Richard's  building,  from  Gall's  building,  and  extended 
from  thence  to  the  plaintiffs;  that  the  wooden  shed  in  rear 
of  Richard's  building  was  on  fire  when  the  fire  took  first  in 
Richard's  building;  that  all  these  buildings  were  burnt  except  a 
wooden  shed  torn  down ;  that  there  was  but  little  air,  except 
that  caused  by  the  fire  ;  that  it  was  ebb  tide,  and  that  the  wells 
were  not  to  be  depended  upon. 

There  was  evidence,  likewise,  that  all  the  wooden  buildings 
were  on  fire  when  the  coving  caught.  There  was  likewise  tes- 
timony as  to  the  condition  of  the  fire  department,  and  its  exer- 
tions in  relation  to  the  extinguishing  of  the  fire. 

There  was  much  evidence  in  relation  to  the  fire,  and  the  situ- 
ation of  the  buildings ;  but  as  the  facts  sufficiently  appear  from 
the  opinion  of  the  court  and  the  preceding  statement,  it  is  not 
folly  reported. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  whether  the  plaintiff,  on  this  testimony,  or  so 
much  of  it  as  may  be  legally  admissible,  is  entitled  to  recover; 
the  defendants'  counsel  objecting  to  all  that  part  of  it  relating 
to  the  condition  of  the  fire  department  and  its  exertions,  and 
the  statements  of  its  members  and  others  relating  to  those  mat- 
ters. If  the  plaintiff  is  entitled  to  recover,  judgment  is  to  be 
eutered  on  the  verdict;  and  if  entitled  to  recover  interest  from 
an  earlier  date  than  sixty  days  after  the  affidavit  furnished  and 
notice  annexed,  the  verdict  is  to  be  amended  accordingly. 
Preble,  for  the  defendants. 
Rogers  Sf  Cutting,  for  the  plaintiff. 

Whitman,  C.  J.  A  verdict  was  taken  for  the  plaintiff  sub- 
ject to  the  opinion*  of  the  court,  upon  a  report  of  the  judge, 
before  whom  the  trial  was  had,  of  the  evidence  and  rulings  by 
him  made  in  the  progress  of  the  trial.  And  it  is  agreed,  that 
such  judgment  shall  be  entered,  either  upon  the  verdict  or  upon 
nonsuit,  as  the  court  may  deem  reasonable 
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The  action  is  upon  a  policy  of  insurance  against  fire,  under- 
written by  the  defendants,  on  the  dwelling-house  of  the  plain- 
tiff, situated  in  Bangor,  which  was  consumed  by  fire.  The  de- 
fendants, for  their  defence,  rely  upon  what  they  consider  to  have 
been  a  misrepresentation  made  at  the  time  the  policy  was  ef- 
fected. The  misrepresentation  alleged  is  contained  in  the  an- 
swer to  a  written  interrogatory,  propounded  to  the  plaintiff,  as 
to  the  distance  of  other  buildings  from  the  premises  insured. 
The  answer  was  in  these  words :  *  East  side  of  the  block  are 
small  one  story  woodsheds,  and  would  not  endanger  the  build- 
ings if  they  should  burn." 

In  evidence  it  appeared,  that  small  sheds  projected  out  from 
near  the  back  part  of  the  brick  block  of  buildings  (one  of 
which  was  the  house  in  question)  twenty-four  feet,  being 
twelve  feet  in  width,  and  eight  feet  stud ;  and  leaving  a  pas- 
sage-way, in  the  rear  of  them,  of  fourteen  feet  wide,  adjoining 
some  two  story  wooden  buildings,  standing  on  another  street, 
forty-nine  feet  from  the  plaintiff's  house,  and  in  which  the  fire 
which  consumed  the  plaintiff's  house  originated. 

The  first  question  which  arises  is,  was  this  a  misrepresenta- 
tion, or  was  there  a  suppression  of  the  truth  tantamount  thereto, 
and  material  to  the  risk  ?  It  does  not  seem  to  be  necessary,  in 
order  to  avail  the  defendants  in  their  defence,  that  the  misrepre- 
sentation or  suppression  of  the  truth  should  have  been  wilful. 
If  it  were  but  an  inadvertent  omission,  yet,  if  it  were  material 
to  the  risk,  and  such  as  the  plaintiff  should  have  known  to  be 
so,  it  would  render  the  policy  void. 

In  the  case  at  bar,  it  has  now  been  rendered  undeniable  that 
the  burning  of  the  two  story  buildings  on  another  street  en- 
dangered the  plaintiff's  house;  and  to  the  interrogatory  pro- 
pounded it  now  would  seem,  that  the  existence  of  those  build- 
ings might,  with  propriety,  have  been  stated.  But  this  does 
not  prove  that,  before  the  occurrence  of  the  fire,  it  would  have 
been  deemed  material  to  name  them,  as  being  near  enough  to 
put  the  plaintiff's  house  in  jeopardy.  It  is  not  an  unfrequent 
occurrence,  after  a  disaster  has  happened,  that  we  can  clearly 
discern  that  the  cause,  which  may  have  produced  it,  would  be 
likely  to  have  such  an  effect,  while,  if  no  such  disaster  had  oc- 
curred, we  might  have  been  very  far  from  expecting  it     In  this 
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case,  it  is   essential  to  determine   whether  the  plaintiff  was 
bound  to  have  known  that  a  fire,  originating  in  the  two  story 
wooden  buildings,  would  have  endangered  the  burning  of  his 
bouse.     If,  as  a  man  of  ordinary  capacity,  he  ought  to  have 
bad  such  an  apprehension,  then  he  ought  to  have  named  those 
buildings  in  reply  to  the  interrogatory  propounded ;  for,  what  a 
man  ought  to  have  known,  he  must  be   presumed  to  have 
known.    His  knowledge,  in  a  case  like  the  present,  mtist  have 
been  something  more  than  that,  by  a  possibility,  a  fire,  so  origi- 
nating might  have  endangered  his  house.     This  kind  of  knowl- 
edge might  exist  in  regard  to  a  fire  originating  in  almost  any 
part  of  a  city  like  Bangor ;  for  a  fire,  originating  in  an  extreme 
part  of  it,  if  the  wind  were  high  and  favorable  for  the  purpose, 
might  endanger  all  the  buildings,  however  remote,  standing 
nearly  contiguous  one  to  another,  to  the  leeward  of  it.     Any 
danger  like  this  could  not  have  been  in  contemplation  when 
the  interrogatory  was  propounded.     Such   buildings   only  as 
were  so  nearly  contiguous  as  to  have  been,  in  case  a  fire  should 
originate  therein,  productive  of  imminent  hazard  to  the  safety 
of  the  plaintiff's   dwelling,  could   have  been  in  view  by  the 
defendants.     And  the  question  is,  were  the  two  story  wooden 
buildings  of  that  description  ? 

In  reference  to  this  question,  it  may  not  be  unimportant  to 
consider,  that  the  defendants,  at  the  time  when  this  policy  was 
effected,  had  an  agent  residing  in   Bangor,  whose  business  it 
was  to  attend,  in  their  behalf,  to  the  applications  for  insurance 
from  that  quarter.     It  may  be  believed  that  the  selection  of  this 
individual  was  the  result  of  knowledge,  with  regard  to  his  in- 
telligence and  capacity  for  such  purpose.     It  was  not,  however, 
bis  business,  perhaps,  to  prepare  representations  to  be  made  by 
applicants  for  insurance.     But  it  did  so  happen  that  he  assisted 
the  plaintiff  in  preparing  the  answers  to  the  standing  interroga- 
tories before  named,  intended  to  produce  a  representation  upon 
which  to  found  the  estimates  of  the  propriety  of  assuming  the 
risks  proposed.     He,  it  seems,  examined  the  premises,  looked  at 
the  woodsheds,  and  the  two  story  wooden  buildings  beyond 
them.    To  him  it  did  not  seem  to  have  occurred  that  the  vi- 
cinity of  those  buildings  was  such  as  to  render  it  necessary  that 
the  two  story  wooden  buildings  should  be  named  in  answer  to 
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the  interrogatory ;  for  he,  at  the  request  of  the  plaintiff,  penned 
the  reply  thereto  as  he  thought  proper. 

It  does  not  appear  that  any  witness  has  testified  that,  ante- 
rior to  the  disaster,  he  should  have  anticipated  such  an  event  as 
within  the  range  of  probability.  What  other  individuals  of  in- 
telligence did  not  foresee  to  be  likely  to  occur,  could  not  rea- 
sonably be  expected  of  the  plaintiff.  And  what  he  could  not 
be  expected  to  know,  he  cannot  be  considered  as  culpable  for 
not  knowing.  And  what  he  could  not  be  expected  to  appre- 
hend, he  could  not  be  bound  to  communicate ;  and,  in  not  com- 
municating any  such  fact,  he  could  not  be  considered  as  guilty 
of  concealing  it,  even  inadvertently,  and  much  less  wilfully. 

As  to  the  wooden  sheds,  they  were  named ;  and  the  descrip- 
tion given  of  them  is  precisely  in  conformity  to  the  truth. 
They  were  named,  however,  in  connection  with  an  opinion, 
that  if  they  took  fire,  they  would  not  endanger  the  house. 
There  is,  then,  no  misrepresentation  with  regard  to  their  exist- 
ence. The  misrepresentation  complained  of,  in  reference  to 
them,  is  merely  in  matter  of  opinion.  But  opinions,  if  honestly 
entertained,  and  honestly  communicated,  are  not  misrepresen- 
tations, however  erroneous  they  may  prove  to  be.  That  this 
opinion  was  uttered  bond  flde,  and  in  perfect  singleness  of 
heart  and  purpose,  may  well  be  believed,  and  may  fairly  be  de- 
ducible  from  the  fact,  that  it  was  expressed  in  concurrence  with 
the  unquestionable  belief,  at  the  time,  of  its  correctness,  by  the 
confidential  friend  of  the  defendants.  An  opinion  so  uttered,  if 
not  in  good  faith,  might  well  be  complained  of,  as  it  might 
tend  to  throw  the  defendants  off  their  guard.  In  such  case,  it 
might  tend  to  show  a  fraudulent  design ;  and  in  connection 
with  evidence  of  misrepresentation  of  facts,  even  short  of  what 
otherwise  might  be  necessary  to  vacate  a  contract,  would  be 
likely  to  have  that  effect 

But  it  is  by  no  means  clear,  if  the  fire  had  not  originated 
elsewhere  than  in  the  sheds,  that  it  would  have  been  attended 
with  essential  danger  to  the  main  building.  The  neighbors  and 
firemen  of  the  city  might  be  expected  to  be  able  to  extinguish 
a  fire  so  originating.  Such  buildings  are  easily  pulled  to 
pieces ;  and  an  engine  brought  to  bear  upon  them  would  do 
great  execution.     It  may  therefore,  even  now,  be  very  question- 
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able,  whether  the  opinion  complained  of  may  not  be  adopted 
as  well  founded  to  a  very  considerable  extent  at  least. 

As  to  the  testimony  of  the  witnesses,  touching  the  condition 
of  the  fire  department  and  its  exertions,  and  whatever  relates 
thereto,  we  see  no  ground  from  thence  arising,  to  question  the 
correctness  of  the  finding  of  the  jury.  The  most  that  can  be 
said  of  that  part  of  the  evidence  is,  that  it  is  irrelevant,  and  not 
of  a  tendency  to  influence  the  jury  one  way  or  the  other. 

We  are  of  opinion,  therefore,  that  judgment  must  be  entered 
upon  the  verdict  with  interest  as  agreed. 

See  Gates  r.  Madison  Mut.  Ins.  Co.  2    Jennings  y.  Chenango  County  Mut.  Ins.  Co. 
Comst    43,   post;     Burritt    v.    Saratoga    2 Den io,75, post. 
County  Mut.  Ins.    Co.  5  Hill,  188,  post; 


Levy  vs.  Brooklyn  Fire  Insurance  Company.1 

(Supreme  Court,  New  York,  July  Term,  1841.) 

Reference.  —  Fraud. 

A  reference  will  not  be  ordered  in  an  action  on  a  policy  of  insurance,  where  the  defence  is 
fraud  on  the  part  of  the  insured.    In  such  case  parties  are  entitled  to  a  trial  by  jury.3 

This  was  an  action  on  a  policy  of  insurance  against  fire, 
tried  at  the  New  York  circuit  in  March,  1841,  before  the  Hon. 
Philo  Gridley,  one  of  the  circuit  judges.  It  appeared  from  the 
inventory  of  the  plaintiff  that  the  loss  sustained  by  him  was  in 
furniture  and  glass  ware  —  some  of  the  property  being  totally 
destroyed,  and  another  portion  of  it  being  partially  damaged. 
The  judge  suggested  that  the  cause  had  better  be  referred.  On 
which,  an  officer  of  the  insurance  company  made  an  affidavit 
that  the  trial  of  the  cause  would  require  an  examination  of  the 
plaintiff's  inventory,  as  well  in  respect  to  the  goods,  the  amount 
thereof,  the  value  of  the  portions  totally  destroyed,  and  of  the 
portions  partially  destroyed,  as  in  respect  to  the  correctness  of 
the  account  of  the  loss  exhibited  by  the  plaintiff,  and  thus  that 
the  trial  would  require  the  examination  of  a  long  account.     In 

*  25  Wend.  687. 

*  See  6  Wend.  503 ;  10  Weud.  22 ;  lb.  110 ;  1  Hall,  560. 
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answer  to  which,  the  plaintiff  made  an  affidavit  that  he  was 
informed  by  the  officers  of  the  insurance  company  that  their 
defence  was  two-fold :  1.  That  he  had  fraudulently  caused  the 
conflagration  by  which  the  property  insured  was  injured  ;  and 
2.  That  in  making  up  his  statement  of  loss  he  had  fraudulently 
over-estimated  the  amount  of  his  loss,  and  thus  had  forfeited 
all  claims  upon  the  defendant.  He  further  stated,  that  although 
the  property  destroyed  or  injured  consisted  of  a  variety  of  arti- 
cles, differing  in  quality  and  value,  yet  his  whole  claim  was 
founded  upon  a  single  occurrence,  to  wit,  the  injury  done  by 
the  fire ;  that  his  counsel  had  offered,  and  he  still  was  willing, 
to  refer  the  cause  to  ascertain  the  true  amount  of  his  loss,  pro- 
vided the  defendants  would  waive  the  defences  of  fraud  in 
firing  the  premises  and  over-estimating  the  loss,  both  of  which 
charges  he  pronounced  utterly  false,  and  therefore  claimed  a 
trial  by  jury.  The  circuit  judges  referred  the  cause,  notwith- 
standing the  opposition  of  the  plaintiff,  who  now  moved  to 
vacate  the  order  of  reference. 

J.  L.  Wendell,  for  the  motion. 

JR.  W.  Peckham,  contra. 

The  Chief  Justice  said,  that  without  attempting  to  lay  down 
any  general  rule  as  to  the  reference  of  actions  on  policies  of 
insurance,  he  was  of  opinion  that,  in  a  case  involving  such 
serious  charges  as  were  here  brought  against  the  plaintiff,  a 
party  was  entitled  to  the  benefit  of  a  trial  before  a  court  and 
jury,  and  that  therefore  he  would  direct  the  order  for  reference 
to  be  vacated.  Ordered  accordingly. 


Smith   vs.  The  Saratoga  County  Mutual  Fire  Insurance 

Company.1 

(Supreme  Court,  New  York,  July  Term,  1841.) 

Assignment  of  Policy. 

A  fire  insurance  policy  contained  a  provision,  that  "  the  interest  of  the  assured  in  this 
policy  is  not  assignable  without  the  consent  of  the  company  in  writing;  and  in  case  of 

l  1  Hill,  497. 
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any  transfer  or  termination  of  the  interest  of  the  assured,  either  by  sale  or  otherwise, 
without  such  consent,  this  policy  shall  thenceforth  be  void."  The  assured  assigned  the 
policy,  but  not  the  property  insured,  without  the  consent  of  the  company.  Held,  that 
the  policy  was  avoided.1 

The  case  is  sufficiently  stated  in  the  opinion. 

X  A.  Spencer,  for  the  plaintiff. 

M.  F.  Reynolds,  for  the  defendants. 

By  the  Court,  Bronson,  J.  The  point  was  specially  taken, 
that  the  plaintiff  could  not  recover  without  showing  that  the 
defendants  had  consented  to  the  assignment  of  the  policy,  or 
had  in  some  way  waived  their  right  to  make  the  objection. 
The  judge  decided  the  point  against  the  defendants,  and  they 
excepted  to  his  opinion.  This  presents  the  broad  question, 
whether  an  assignment  of  the  policy  without  the  consent  of 
the  company  rendered  the  contract  void.  The  clause  ef  the 
policy  touching  this  question  is  as  follows :  "  The  interest  of 
the  assured  in  this  policy  is  not  assignable  without  the  consent 
of  the  said  company  in  writing,  and  in  case  of  any  transfer  or 
termination  of  the  interest  of  the  assured,  either  by  sale  or 
otherwise,  without  such  consent,  this  policy  shall  thenceforth 
be  void  and  of  no  effect."  I  have  felt  some  difficulty  in  the 
construction  of  this  clause,  and  have  tried  to  read  it,  as  the 
plaintiff's  counsel  reads  it,  so  that  it  will  apply  to-the  plaintiff's 
interest  in  the  subject  insured,  aird  not  to  the  contract.  But 
the  language  is,  that  the  "  policy  is  not  assignable,"  and  as  the 
condition  is  a  sensible  one  as  it  stands,  I  do  not  see  how  we 
can  substitute  another  word  without  making  a  new  agreement 
for  the  parties.  And  besides,  there  was  no  occasion  for  a  con- 
dition rendering  the  contract  void  on  an  assignment  of  the  sub- 
ject insured,  for  it  had  been  so  expressly  provided  by  the  charter 
of  the  company.  Stat.  1834,  p.  532,  §  10.  The  insured  is  a 
member  of  the  company,  not  only  by  the  charter  (§  2)  but  by 
the  express  terms  of  the  policy. 

If  we  could  separate  the  clause  into  two  parts,  and  make  the 
last  branch  apply  to  the  subject,  while  the  first  applies  to  the 
policy,  the  plaintiff  might,  perhaps,  succeed.  We  should  then 
have  a  declaration,  that  the  "  policy  is  not  assignable  without 

i  Affirmed  8  Hill,  508.    See  pott. 
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the  consent  of  the  company,"  but  not  followed  by  nullifying 
words, —  those  words,  as  they  stand  in  the  clause,  applying  io 
the  supposed  case  to  the  subject  only.     But  I  do  not  see  how 
we  can  separate  the  clause  into  parts  in  this  way.     The  parties 
seem  to  have  been  speaking  of  the  same  thing  throughout,  to 
wit,  the  policy.     The  form  of  expression  is  the  same  in  the  last 
as  it  is  in  the  first  branch  of  the  sentence,  and  they  are  tied 
together  by  a  copulative  conjunction.    u  The  interest  of  the 
assured  in  this  policy  is  not  assignable  without  the  consent  of 
the  said  company  in  writing,  and  in  case  of  any  transfer  or 
termination  of  the  interest  of  the  assured  "  [the  interest  already 
mentioned,  to  wit,  in  the  policy]  "without  such  consent"  [con- 
sent to  the  assignment  of  the  policy],  the  contract  shall  be  void. 
There  is  a  further  reason  for  supposing  that  the  parties  were  all 
along  speaking  of  the  policy,  and  not  the  subject,  because,  as 
we  have  already  seen,  the  character  of  the  company  renders 
the  policy  void  when  the  subject  is  assigned,  and  there  was  no 
occasion  for  saying  anything  on  that  point  in  the  contract 
The  case  then  comes  to  this :  The  parties  have  agreed  that  the 
contract  is  not  assignable  without  the  consent  of  the  company, 
and  that  in  case  of  a  transfer  without  such  consent,  the  policy 
"  shall  thenceforth  be  void  and  of  no  effect."     The  assured  has 
assigned  without  such  consent,  and  it  seems  to  follow  as  a  con- 
sequence that  the  policy  is  "  void  and  of  no  effect."     However 
strongly  we  may  desire  to  get  rid  of  this  conclusion,  I  do  not 
see  how  it  can  be  done.     The  parties  must  abide  by  the  con- 
tract they  have  made.     It  has  been  ingeniously  argued,  that  as 
the  policy  is  declared  "  not  assignable,"  it  is  the  assignment, 
and  not  the  policy,  which  is  void.     But,  in  its  own  nature,  the 
policy  is  assignable,  so  as  to  pass  an  equitable  interest  to  the 
assignee ;  and  by  express  stipulation,  also,  the  policy  may  be 
assigned,  provided  the  written  consent  of  the  company  is  ob- 
tained.    It  is  not  assigning  merely,  but  assigning  without  con- 
sent, which  is  forbidden.     And  besides,  the  plaintiff's  argument 
is  all  built  on  the  first  part  of  the  clause,  while,  as  has  already 
been  seen,  we  must  look  at  the  whole  of  it ;  and  doing  so,  it  then 
appears  that  the  parties  not  only  contemplated  a  "  transfer  "  of 
the  policy,  but  a  transfer  without  consent ;  and  they  provided 
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for  that  particular  case,  by  declaring  that  the  policy,  not  the 
assignment,  should  "  thenceforth  be  void." 

Nelson,  C.  J.,  and  Cowen,  J.,  being  members  of  the  com- 
pany, gave  no  opinion.  New  tried  granted. 

Upon  a  subsequent  trial  of  this  case  in    bad  notice  of  tbe  assignment  of  the  policy, 


the  supreme  court,  the  following  opinion 
was  delivered :  * 

Br  the  Court,  Bbonson,  J.  I  still  ad- 
here to  the  opinion  already  expressed  (su- 
pra), that  it  is  the  policy  or  contract  of 
insurance,  and  not  the  subject  insured, 
which  the  parties  hare  declared  not  assign- 
able. It  is  undoubtedly  true  that  "  the 
interest  of  the  assured,"  when  the  words 
are  used  without  any  quali6cation,  usually 
means  his  interest  in  the  property  or 
thing  insured.  But  here  the  parties  have 
explicitly  declared  that  they  mean  some- 
thing else—"  the  interest  of  the  assured 
in  this  policy  is  not  assignable." 

It  is  now  said  that,  as  the  plaintiff  in 
his  written  application  for  insurance  ex- 
pressed the  wish  to  assign,  and  as  tbe  pol- 
ler was  subsequently  issued  referring  to 
the  application,  the  company  has,  in  effect, 
consented  in  writing  —  that  is,  by  the  pol- 
icy—to an  assignment.  But  the  Ian-  affirms  the  continuance  of  the  tenancy; 
gnage  of  the  policy  U  not  that  yon  may,  but  in  the  latter,  the  lease  being  ipso  facto 
bat  that  you  shall  not  assign  without  the  void  is  incapable  of  confirmation.  Pen- 
consent  of  the  company.  The  most  that  nanCs  case,  3  Co.  64,  third  resolution ; 
ean  iairly  be  inferred  from  the  issuing  of  Finch  v.  Throckmorton,  Cro.  Eliz.  221 ; 
the  policy  with  the  knowledge  that  the  Midcarry  v.  Eyres,  Cro.  Car.  511 ;  Anon, 
plaintiff  wished  to  assign  is,  that  the  de-    3   Salk.   4.    And   see  Co.   Litt.  295,  6/ 

Hickman  v.  Garth,  Cro.  Jac.  173;  Jones 
v.  Verney,  Willes'  Hep.  169,  176, 177 ;  Jem- 
kins  v.  Church,  Cowp.  482 ;  Doe  v.  Watts, 
7  T.  11.  79 ;  Doe  v.  Rets,  4  Bing.  N.  C. 
384  ;  Goodwiiaht  v.  Davids,  Cowp.  803. 


have  waived  the  forfeiture,  and  affirmed 
the  continuance  of  the  contract.  And 
this  is  likened  to  the  case  where  a  land- 
lord, after  notice  of  some  act  or  omission 
by  his  tenant  which  gives  a  right  of  reen- 
try, receives  or  distrains  for  the  subse- 
quently accruing  rent,  or  does  some  other 
act  by  which  he  plainly  affirms  the  con- 
tinuance of  the  lease.  This  is  held  to  be 
a  waiver  of  the  forfeiture.  But  this  doc- 
trine only  applies  where  the  act  or  omis- 
sion of  the  tenant  renders  the  lease  void- 
able, and  not  where  it  is  declared  absolute- 
ly void  on  the  happening  of  the  particular 
event  The  distinction  is  between  cases 
where  the  landlord  may  put  an  end  to  the 
lease  by  an  entry  for  the  wrong  done,  and 
those  where  the  wrong  terminates  the  lease 
without  any  act  on  the  part  of  the  land- 
lord. In  the  former  case,  the  landlord 
may  waive  the  forfeiture  by  any  act  which 


fendants  were  reatly  to  consent  to  an  as- 
signment to  the  mortgagee  on  the  terms 
mentioned  in  their  by-laws ;  that  is  "on 
his  signing  the  premium  note,  or  giving 
security  for  the  payment  of  the  same." 

Before  die  loss  happened,  the  mortgagee    Now  in  this  case  the  provision  is,  that  on 
did  not  think  proper  to  take  on  himself    assigning  without  consent  "this  policy 


the  burden  of  the  contract  by  signing  the 
premium  note,  and  he  cannot  complain  if 
the  defendants  now  insist  that  the  con- 
tract is  at  an  end. 

The  remaining  argnment  for  the  plain- 
tiff presents  a  question  which  was  not 
before  in  the  case,  It  is  said  that  the  de- 
fendants, by  making  and  collecting  assess- 
mrats  upon  the  premium  note  after  they 


shall  thenceforth  be  void  and  of  no  effect." 
The  parties  have  in  the  strongest  terms 
declared  that  the  policy  shall  immediate- 
ly, and  without  any  act  on  the  part  of  the 
company,  become  absolutely  void ;  and  it 
is  difficult  to  bee  how  any  tiling  short  of  a 
new  creation  could  impart  vitality  to  this 
dead  body. 
We  are  also  referred  to  cases  where  it 


1  3  Hill,  508. 
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has  been  held  that  the  contract  of  an  in- 
fant may  be  confirmed  after  he  attains  his 
majority.  But  with  very  few  exceptions  the 
contracts  of  infants  are  only  voidable — not 
absolutely  void;  and  wherever  the  con- 
tract is  good  or  bad  at  the  election  of  the 
party,  there  is  no  difficulty  in  seeing  that 
it  may  be  ratified  and  confirmed. 

But  it  is  unnecessary  to  put  this  case 
upon  the  ground  that  the  forfeiture  could 
not  be  waived.  It  does  not  appear  that 
the  assessments  which  the  plaintiff  has 
been  required  to  pay  on  his  premium  note 
were  made  on  account  of  losses  which 
have  happened  since  the  policy  was  as- 
signed ;  and  consequently  the  defendants 
have  not  done  an  act  which  necessarily 
affirms  the  continuance  of  the  policy. 
There  is,  perhaps,  room  for  question 
whether  the  plaintiff  did  not  continue 
liable  upon  his  premium  note  to  contribute 
to  all  losses  which  happened  within  the 
term  for  which  he  was  originally  insured, 
although  the  policy  became  void  before 
the  term  ended.  See  premium  note  [3  Hill], 
p.  509,  in  connection  with  Sess.  L.  of 
1834,  p.  530.  §§2,4,  7,  8, 10;  Herkimer  M. 
fr  II.  Comjtany  v.  Small,  21  Wend.  275. 
But  however  that  may  be,  there  can  be  no 
doubt  that  the  plaintiff  was  liable  to  con- 
tribute to  all  losses  which  happened  while 
the  policy  was  in  force,  although  the  as- 


sessment should  not  be  mode  until  after- 
wards. He  could  not,  by  forfeiting  the 
policy,  discharge  the  existing  liability  to 
contribute  towards  losses  which  had  al- 
ready happened. 

The  case  then  comes  to  this :  The  de- 
fendants proved  that  before  the  property 
was  destroyed,  the  plaintiff  had  done  an 
act  which  put  an  end  to  the  policy.  In 
answer  to  this,  the  plaintiff  undertook  to 
show  that  the  forfeiture  had  been  waived. 
The  burden  lay  upon  him,  and  he  was 
bound  to  make  out  a  plain  case.  It  was 
not  enough  to  bring  the  matter  into 
doubt.  It  was  necessary  to  show  that  the 
company  had  done  an  act  which  plainly 
affirmed  the  continuance  of  the  policy. 
An  assessment  for  losses  did  not  prove 
it,  without  showing  that  the  losses  hap- 
pened after  the  forfeiture  accrued,  and 
there  was  no  attempt  to  establish  that 
fact.  The  judge  was  therefore  right  in 
holding  that  the  plaintiff  could  not  re- 
cover. 

As  to  the  question  of  waiver,  see  Fin- 
ley  v.  Lycoming  Co.  Ins.  Co.  30  Penn.  St 
811  (1858) ;  DielU  v.  Adams  Co.  Ins.  Co. 
58  Penn.  St.  443  (1868) ;  North  Berwick 
Co.  v.  New  Eng.  Ins.  Co.  52  Me.  336 
(1864);  Carroll  v.  Cliarter  Oak  Ins.  Co. 
38  Barb.  402  (1862). 

New  trial  denied. 


The    Franklin    Marine  and  Fire  Insurance   Company  vs. 
James  G.  Drake.1 

(Court  of  Appeals,  Kentucky,  September  25,  1841.) 

Insurable  Interest.  —  Tenant  by  Curtesy.  —  Joint  Tenant. 

The  husband  of  one  of  several  joint  owners  of  real  estate,  may  have  an  insurable  intereit 

in  his  wife's  portion,  as  tenant  by  the  curtesy. 
In  such  case  he  may  recover  the  whole  amount  insured  to  him,  not  exceeding  the  loss; 

and  not  merely  the  value  of  his  own  interest  in  the  premises. 
The  insurance  to  one  joint  owner  is  not  made  void  by  a  subsequent  insurance  by  the  other 

owners  or  their  interest,  without  notice  to  the  first  company. 

Ewing,  J.     This  is  an  action  of  covenant  instituted  by  Drake 
against  the  Franklin  Insurance  Company,  to  be   indemnified 

1  2  B.  Monroe,  47. 
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for  a  loss  occasioned  by  fire,  upon  a  policy  effected  by  him 
with  the  company,  on  two  fifths  of  three  three  story  brick 
booses  in  Louisville.  The  case  was  submitted  to  the  circuit 
court  on  an  agreed  statement  of  facts,  and  a  judgment  ren- 
dered for  the  plaintiff,  for  the  whole  amount  insured,  with 
interest  from  the  time  payment  should  have  been  made,  accord- 
ing to  the  terms  of  the  policy,  and  from  this  judgment  the 
company  has  appealed  to  this  court 

So  many  of  the  facts  agreed  as  are  necessary  to  a  deter- 
mination of  the  points  involved  in  this  controversy,  are  the  fol- 
lowing: 

General  Robert  Breckinridge  owned  the  three  bouses,  on  the 
two  fifths  of  which  Drake  effected  his  policy,  together  with 
other  estate,  and  devised  the  one  moiety  thereof  to  James  D. 
Breckinridge,  in  trust  for  his  daughter,  and  the  other  moiety  to 
Maria  Breckinridge,  in  trust  for  the  five  children  of  Henry 
Breckinridge.  In  a  division  of  the  estate,  the  three  houses  fell 
to  the  children  of  H.  Breckinridge,  of  whom  Drake  married 
one  named  Margaretta,  and  Robert,  another,  sold  his  interest  to 
her,  by  which  she  became  entitled  to  two  fifths  of  the  three 
bouses.  Drake  and  his  wife  had  a  living  child.  In  this  condi- 
tion of  the  estate,  the  naked  legal  title  still  remaining  in  Maria 
Breckinridge,  Drake,  on  the  20th  of  December,  1839,  effected 
with  the  appellants  an  iusurance  of  his  two  fifths  in  said  houses 
for  one  year,  viz  :  $1,333£  on  each  house,  amounting  in  all  to 
$4,000.  Subsequent  to  the  insurance  by  Drake,  to  wit,  on  the 
3d  of  January,  1840,  Mrs.  Maria  Breckinridge,  as  trustee,  ef- 
fected an  insurance  for  one  year,  on  the  three  houses,  with  the 
8pring  Garden  Insurance  Company,  by  a  policy  containing  the 
following  language :  "  Witnesseth  that  the  Spring  Garden  Fire 
Insurance  Company  have  received  of  Maria  Breckinridge, 
Trustee,  &c,  seventy-six  dollars  premium  for  making  insurances 
upon  the  property  herein  described,  viz. :  ten  thousand  dollars 
on  three  three  story  brick  houses,  occupied,  &c,  situated,  &c, 
to  wit:  $3,333.33£  on  each  building,  $10,000,  at  |  per  cent 
and  policy,  $76." 

This  policy  was  effected  without  the  authority,  consent,  or 
knowledge  of  Drake,  nor  had  he  any  notice  of  it  until  after  the 
buildings  were   consumed  by  fire,  which  happened   in   April, 
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1840,  and  was  no  party  to  an  adjustment  made  between  Mrs. 
Breckinridge  and  the  Spring  Garden  Company,  whereby  she 
received  $8,571.50,  and  claiming  to  have  insured  for  the  three 
fifths  only  of  her  infant  cestuis  que  trust,  applied  the  whole 
amount  towards  rebuilding  houses  on  the  ground  which  after- 
wards, in  a  division  between  them  and  Drake  and  wife,  was 
alloted  to  them,  and  Drake  and  wife  received  no  part  of  it. 

It  was  agreed  that  the  bouses,  when  consumed,  were  worth 
$12,000,  and  they  were  then  renting  at  $3,600  a  year,  payable 
quarterly.  It  was  proven  by  Mrs.  Breckinridge  and  James 
Marshall,  the  agent  of  the  Spring  Garden  Company,  who 
drafted  the  policy  for  Mrs.  Breckinridge,  that  the  insurance  was 
intended  to  cover  the  interest  of  the  three  younger  children  only, 
and  that  application  was  made  to  insure  for  their  three  fifths 
only,  and  the  agent  notified  at  the  time,  that  Drake  had  insured 
bis  two  fifths  at  the  Franklin  Office,  and  she  desired  to  insure 
at  $10,000,  for  the  other  three  children.  The  competency  and 
sufficiency  of  this  evidence  was  objected  to  by  the  counsel  of 
the  defendant,  and  the  whole  matter  submitted  to  the  court 

The  sixth  article  of  the  printed  terms  of  the  Franklin  Office, 
annexed  to  Drake's  policy,  contains  the  following  provision  :  — 

"  VI.  Persons  insuring  property  at  this  office  must  give  no- 
tice of  any  other  insurance  made  on  their  behalf  on  the  same, 
and  cause  such  other  insurance  to  be  indorsed  on  their  policies, 
in  which  case  each  office  shall  be  liable  to  the  payment  only  of 
a  ratable  proportion  of  any  loss  or  damage  which  may  be  sus- 
tained ;  and  unless  such  notice  is  given,  the  insured  will  not  be 
entitled  to  recover  in  case  of  loss."  And  a  similar  article  is 
contained  in  the  printed  proposals  of  the  Spring  Garden  Office. 

Upon  these  facts  several  questions  are  raised. 

1st.  Had  Drake  any  insurable  interest? 

2d.  Placing  the  second  insurance,  or  that  effected  by  Mrs. 
Breckinridge,  out  of  the  question,  had  he  a  right  to  recover  the 
full  value  of  the  two  fifths  of  the  houses  destroyed,  not  exceed- 
ing the  amount,  to  be  regulated  by  the  amount  of  bis  individ- 
ual interest  in  the  houses? 

3J.  Is  his  policy  forfeited  by  his  failure  to  give  notice  of  the 
policy  effected  by  Mrs.  Breckinridge?     And  — 

4th.  Can  he  recover,  in  his  policy,  the  whole  amount  in- 
sured, or  only  a  ratable  amount  of  his  loss? 
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L  Drake  had  unquestionably  an  insurable  interest  in  the 
two  fifths,  and  bad  a  right  to  effect  the  policy.  He  bad  a 
right  to  the  use  and  enjoyment  of  the  premises  or  their  rents, 
daring  the  joint  lives  of  himself  and  wife,  and  by  the  statute 
(1  Slat  Law,  444)  would  be  tenant,  by  the  curtesy^  after  the 
death  of  his  wife.  Columbian  Insurance  Company  v.  Lawrence, 
2  Peters  Rep.  43 :  1  Phillips  on  Insurance,  26 ;  2  lb.  222,  223, 
and  27a 

II.  We  are  equally  clear,  if  his^  claim  be  unaffected  by  the 
second  insurance,  that  he  has  a  right  to  recover  the  whole  value 
of  the  two  fifths  in  the  houses  destroyed,  not  exceeding  the 
amount  of  bis  insurance. 

If  the  assured  had  an  insurable  interest  at  the  time  of  the 
insorance,  and  also  at  the  time  of  loss,  he  has  a  right  to  re- 
cover the  whole  amount  of  damage  to  the  property,  not  ex- 
ceeding the  sum  insured,  without  regard  to  the  value  of  the 
assured's  interest  in  the  property.  The  amount  of  the  recovery 
will  depend  on  the  interest  intended  to  be  insured,  provided  it 
be  covered  by  the  policy.  A  mortgagor  who  has  mortgaged  to 
the  fall  value  of  the  property,  and  whose  equity  of  redemption 
has  been  sold  under  execution,  provided  he  has,  at  the  time  of 
the  loss,  a  right  to  redeem  ;  or  a  lessee  for  years  whose  lease  is 
upon  the  eve  of  expiring  at  the  time  of  the  loss,  is  entitled  to 
recover  the  full  value  of  the  property  destroyed,  not  exceeding 
the  sum  iusured.  2  Phillips  on  Insurance,  222,  278 ;  1  lb.  41, 
and  the  authorities  referred  to. 

The  undivided  two  fifths  in  the  houses  was  intended  to  be 
insured,  and  was  covered  by  Drake's  policy,  to  the  amount  of 
$4,000,  and  he  had  an  insurable  interest  at  the  date  of  the 
policy,  and  also  at  the  time  of  the  loss,  and  had  a  right  to 
recover  the  full  value  of  the  interest  in  the  houses,  not  exceed- 
ing the  amount  of  the  sum  insured. 

III.  We  are  equally  clear  that  his  policy  is  not  forfeited.  It 
is  contrary  to  the  principles  of  justice,  and  cannot  be  deemed 
to  have  been  within  the  contemplation  of  the  parties,  or  to  be 
required  by  any  proper  interpretation  of  the  sixth  article,  that 
he  should  be  made  to  forfeit  his  whole  policy  for  a  failure  to 
give  notice  of  that  which  was  done  by  another,  without  his 
privity  or  consent,  and  of  which  he  had  no  notice  himself. 
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IV.  And  though  the  language  of  the  sixth  article,  "  any  in- 
surance made  on  his  behalf,"  is  broad  in  its  terms,  and  in  its 
literal  import  is  not  confined  to  an  insurance  effected  by  him- 
self, or  at  bis  instance,  yet  we  cannot  believe  that  it  was  the 
intention  of  the  parties,  or  that  the  article  should  be  so  con- 
strued, as  to  apply  to  any  other  insurance  than  those  effected 
by  himself  or  by  his  authority,  expressed  or  implied,  or  subse- 
quent sanction.  2  Phillips  on  Insurance,  225.  If  so,  then 
might  he,  by  the  act  of  another,  without  his  knowledge  or  con- 
sent, and  even  against  his  will,  be  made  either  to  forfeit  his 
whole  policy  for  a  failure  to  give  notice,  or  be  driven  to  abandon 
his  own  contract  upon  which  he  relied  for  indemnity,  as  to  one 
half  or  more,  and  to  seek  indemnity  against  another  office  which 
might  prove  to  be  insolvent,  and  upon  a  policy  which  he  had 
no  hand  in  effecting. 

The  stipulation,  requiring  notice  to  be  given,  implies  that  no 
other  policy  was  meant  than  one  that  was  or  should  be  effected 
at  his  instance  or  upon  his  authority. 

Of  such  policies  he  must  have  notice,  and  having  notice, 
might  be  required  to  give  it  to  the  office  at  which  he  had 
insured.  But  if  the  subsequent  insurance,  effected  on  his 
account  by  another  without  his  knowledge  or  sanction,  be 
embraced  by  the  terms  of  the  article,  then  is  he  required  to  do 
that  which  it  is  impossible  for  him  to  do,  and,  by  the  literal 
terms  of  the  article,  subjected  to  a  forfeiture  of  his  policy  for  his 
failure  to  do  it.     We  cannot  sanction  such  a  construction. 

Mrs.  Breckinridge,  who  was  invested  with  the  naked  legal 
title,  had  the  right  no  doubt,  and  it  might  have  been  her  duty' 
to  insure  for  her  three  infant  cestuis  que  trust,  but  it  was  not 
her  duty,  and  we  are  not  prepared  to  concede  that  it  was  her 
right,  to  insure  for  Drake,  without  his  consent,  after  she  was 
apprised  that  he  had  effected  an  insurance  at  another  office. 
And  if  she  had  no  right,  then  her  insurance  without  his  knowl- 
edge, authority,  or  subsequent  recognition,  would  not  be  such 
an  insurance  as  is  embraced  within  the  terms  of  the  sixth  arti- 
cle, according  to  our  interpretation  of  it. 

But,  conceding  that  she  had  a  right  to  insure,  we  are  satisfied 
that  the  proof  is  entirely  sufficient  to  establish  the  fact  that  she 
intended  only  to  insure  the  infants'  three  fifths,  and  did  not 
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intend  to  insure  for  Drake's  interest.  And  that  the  policy,  if 
construed  to  embrace  it,  being  drafted  in  a  hurry,  late  in  the 
evening,  as  is  proven  by  Marshall,  the  agent,  was  made  to  em- 
brace it  by  mistake.  And  we  are  equally  clear  that  the  proof  is 
competent 

Though  in  a  controversy  between  Mrs.  Breckinridge  and  the 
Spring  Garden  Office,  it  might  be  incompetent  for  the  parties 
at  law  to  set  up  and  establish  the  mistake  by  parol  proof,  we 
cannot  doubt  that  even  between  them  a  court  of  chancery  might 
afford  relief.  And  if  so,  and  it  be  conceded  that  Mrs.  Breckin- 
ridge's policy  imports  an  insurance  of  the  whole  interest,  we 
are  not  prepared  to  concede  that  Drake  might  not,  in  reply  to 
the  defence  set  up  by  the  Franklin  Company,  that  another  in- 
surance had  been  effected  on  bis  behalf,  set,  up  and  establish 
by  parol  proof,  that  the  insurance  was  not  intended  to  embrace 
his  interest,  and  was  made  to  embrace  it  by  mistake.  If  he 
could  not,  then  might  he  be  deprived  of  the  full  benefit  of  his 
own  contract,  not  only  without  his  own  authority  or  consent, 
bat  without  the  intentional  act  even  of  Mrs.  Breckinridge. 

Bat  there  is  nothing  in  the  terms  of  Mrs.  Breckinridge's 
policy  which  necessarily  imports  that  she  did  insure  the  whole 
property. 

She,  u  as  trustee,"  &c,  without  stating  for  whom,  "  insures 
ten  thousand  dollars  on  the  houses,"  without  stating  on  what 
interest  in  the  bouses,  or  whether  on  the  whole  or  on  a  part,  on 
the  interest  of  the  infants  alone  or  on  their  interest  as  well  as 
the  interest  of  Drake. 

Now,  as  it  was  her  duty  to  insure  for  the  infants,  and  unques- 
tionably not  her  duty  to  insure  for  Drake,  after  be  bad  insured, 
it  might  be  fairly  implied  that  she  insured  that  interest  only 
which  it  was  ber  duty  to  insure,  and  not  an  interest  which  it 
was  not  her  duty  to  insure,  and  which,  after  she  had  notice  of 
the  prior  insurance,  it  is  questionable  whether  she  had  the  right 
to  insure  without  authority.  There  being  nothing  in  the  policy, 
absolutely  implying  that  the  whole  was  insured,  and  nothing  in 
its  terms  which  would  necessarily  lead  the  mind  of  Mrs.  Breck- 
inridge, when  she  effected  the  policy,  to  the  conclusion,  that  the 
whole  interest  was  insured,  we  are  of  opinion  that  there  is  no 
aach  absolute  repugnance  between  *the  terms  of  the  policy  and 
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the  parol  proof,  as  to  render  it  incompetent  to  establish  the  fact 
of  the  interest  insured  or  intended  to  be  insured. 

Judgment  of  the  circuit  court  affirmed  with  costs,  &c 

Crittenden  Sf  Wolfe,  for  appellants. 

Guthrie,  for  appellee. 


Alexander  Wilson  vs.  Dan  Hill.1 

(Supreme  Court  of  Massachusetts,  October  Term,  1841.)  ! 

Assignment  of  Insured  Property.  —  Bights  of  Assignee. 

If  an  insurance  company  pay  a  loss  to  a  mortgagee  of  the  insured,  according  to  the  terms 
of  the  policy,  and  such  mortgagee  pays  over  to  the  assignee  in  insolvency  of  the  in- 
sured the  surplus  of  the  insurance  money  above  his  mortgage  debt,  such  assignee  is  not 
liable  in  law  for  such  money  to  one  who  has  bought  the  interest  of  the  insured  in  the 
property  core  red  by  the  policy,  subject  to  said  mortgage;  there  having  been  no  assign- 
ment of  the  policy  to  such  plaintiff. 

An  insurance  of  buildings  against  loss  by  fire,  although  in  popular  language  it  may  be 
called  an  insurance  of  the  estate,  is,  in  effect,  a  contract  of  indemnity  with  the  owner,  or 
other  person  having  an  interest  therein,  as  mortgagee,  tenant,  or  otherwise,  to  indem- 
nify him  against  any  loss  which  he  may  sustain  in  case  the  property  is  destroyed.  If, 
therefore,  the  assured  has  wholly  parted  with  his  interest  before  the  loss,  the  insured  in- 
curs no  obligation  to  anybody;  not  to  the  assured  because  he  has  sustained  no  damage; 
not  to  the  purchaser,  because  in  the  absence  of  an  assent  to  an  assignment  of  the  policy 
to  him,  there  is  no  contract  to  indemnify  him ;  because  the  policy  is  not  incident  to  the 
estate,  and  does  not  run  with  the  land. 

But  after  a  loss,  the  insured  may  assign  his  right  to  recover  the  insurance  money,  which 
will  give  the  assignee  an  equitable  interest  and  a  right  to  recover  the  same  in  the  name 
of  the  assignor,  subject  to  any  set-off  and  other  equities  against  him. 

The  firm  of  Benson,  Phelps  &  Capron  owned  certain  land, 
buildings,  and  machinery,  subject  to  a  mortgage  by  said  Capron 
to  Arnold  &  Chadsey  of  his  undivided  third,  to  secure  $5,000, 
and  to  a  second  mortgage  by  said  Benson  &  Phelps  of  their 
undivided  two  thirds  to  Whitney,  to  secure  $1,721.  In  Janu- 
ary, 183S,  said  Benson,  Phelps  &  Capron  procured  insurance 
thereon  to  the  amount  of  02,700,  payable  in  case  of  loss  to  the 
firm  of  Hill  &  Chapin,  who  also  had  a  mortgage  on  the  ma- 
chinery. In  April  and  May  following  the  plaintiff  bought  all 
the  interest  of  said  Benson,  Phelps  &  Company  in  said  prop- 
erty, subject  to  the  said  mortgages  thereon. 

*  3  Met  66. 
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In  July,  1838,  the  property  was  destroyed  by  fire,  and  in  Oc- 
tober following  said  Hill  &  Chapin  received  the  said  sum  of 
$2,700  from  the  insurance  company,  according  to  the  terms  of 
the  policy.  The  defendant,  Dan  Hill,  being  subsequently  ap- 
pointed assignee  in  insolvency  of  the  firm  of  Benson,  Phelps  & 
Capron,  under  St  1838,  c.  163,  recovered  of  said  Hill  &  Cha- 
pin the'  balance  of  said  02,700,  insurance  money,  above  their 
mortgage  debt,  viz. :  (626.21.  The  plaintiff  then  procured  an 
assignment  to  him  of  the  mortgage  of  Benson  &  Phelps  to 
Whitney,  having  before  the  fire  obtained  an  assignment  of  the 
other  mortgage  to  Arnold  &  Chadsey,  and  brought  assumpsit 
for  money  had  and  received  against  said  Dan  Hill,  the  assignee 
m  insolvency  of  Benson,  Phelps  &  Capron,  claiming  it  to  have 
been  received  to  his  use.  The  case  was  submitted  to  the  court 
upon  these  and  other  facts,  which  are  not  material.  The  re- 
porter's statement  and  marginal  notes  are  omitted. 

Merrick,  for  the  plaintiff. 

C.  Allen  8f  Chapin.  for  the  defendant. 

Shaw,  C.  J.  There  are  so  many  decisive  objections  to  the 
plaintiff's  right  to  recover,  that  it  appears  difficult  to  select  the 
most  prominent  Even  if  the  plaintiff  had  any  interest  in  the 
loss  under  this  policy,  and  any  right  to  claim  the  amount  of  the 
insurance  company,  or  of  their  assignees,  Hill  &  Chapin,  he 
would  have  no  right  to  follow  the  money  into  the  hands  of  the 
defendant  Dan  Hill,  the  defendant,  has  been  duly  and  legally 
appointed  the  assignee  of  Benson,  Phelps  &  Capron,  the  origi- 
nal assured,  and,  in  this  capacity,  and  in  behalf  of  the  creditors, 
he  demanded  the  balance  of  the  money  in  the  hands  of  Hill  & 
Chapin,  as  a  sum  due  to  the  insolvent  debtors,  whom  he  legally 
represented ;  brought  an  action  for  that  balance,  and  recovered 
it,  under  a  judgment  He  cannot  be  considered  as  having  re- 
ceived it  to  the  use  of  the  plaintiff;  there  was  no  privity,  in  fact 
or  in  law,  between  these  parties.  If  Hill  &  Chapin  were  liable 
to  the  plaintiff  for  the  same  money,  they  paid  it  to  the  defend- 
ant in  their  own  wrong,  and  such  payment  would  have  been  no 
defence  against  the  action  of  the  plaintiff,  if  he  were  legally 
entitled  to  it 

But  it  appears  to  us,  that  the  claim  of  the  plaintiff  to  recover 
in  this  action  is  founded  upon  an'entire  misapprehension  of  the 
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nature  and  legal  effect  of  a  contract  of  insurance.  An  insur- 
ance of  buildings  against  loss  by  fire,  although  in  popular  lan- 
guage it  may  be  called  an  insurance  of  the  estate,  is  in  effect  a 
contract  of  indemnity,  with  an  owner,  or  other  person  having 
an  interest  in  the  preservation  of  the  buildings,  as  mortgagee, 
tenant,  or  otherwise,  to  indemnify  him  against  any  loss  which 
be  may  sustain,  in  case  they  are  destroyed  or  damaged  by  fire. 
If,  therefore,  the  aspired  has  wholly  parted  with  his  interest, 
before  they  are  burnt,  and  they  are  afterwards  burnt,  the  under- 
writer incurs  no  obligation  to  pay  anybody.  The  contract  was 
to  indemnify  the  assured;  if  he  has  sustained  no  damage,  the 
contract  is  not  broken.  If,  indeed,  on  a  transfer  of  the  estate, 
the  vendor  assigns  his  policy  to  the  purchaser,  and  this  is  made 
known  to  the  insurer,  and  is  assented  to  by  him,  it  constitutes  a 
new  and  original  promise  to  the  assignee,  to  indemnify  him  in 
like  manner,  whilst  he  retains  an  interest  in  the  estate  ;  and  the 
exemption  of  the  insurer  from  further  liability  to  the  vendor, 
and  the  premium  already  paid  for  insurance  for  a  term  not  yet 
expired,  are  a  good  consideration  for  such  promise,  and  consti- 
tute a  new  and  valid  contract  between  the  insurer  and  the 
assignee.  But  such  undertaking  will  be  binding,  not  because 
the  policy  is  in  any  way  incident  to  the  estate,  or  runs  with  the 
land,  but  in  consequence  of  the  new  contract.  Even  the  assign- 
ment of  a  chose  in  action,  with  the  consent  of  the  debtor,  and 
a  promise  on  his  part  to  pay  the  assignee,  constitute  a  new  con- 
tract, on  which  the  assignee  may  sue  in  his  own  name.  Mown/ 
v.  Todd,  12  Mass.  281. 

For  the  general  principles  herein  stated  we  would  refer  to  the 
authorities  cited  by  Mr.  Chapin  :  Lynch  v.  Dalzell,  3  Bro.  P.  C. 
(lsted.)  497;  The  Sadlers*  Company  v.  Badcock,  2  Atk.  554; 
Marshall  on  Ins.  (3d  ed.)  800-807 ;  Carroll  v.  Boston  Marine  Ins. 
Co.  8  Mass.  515 ;  Mna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  397.1 

These  considerations,  however,  do  not  apply  to  a  case  where 
the  assured,  after  a  loss,  assigns  his  right  to  recover  that  loss ;  it 
would  stand  on  the  same  footing  as  the  assignment  of  a  debt 
or  right  to  recover  a  sura  of  money  actually  due,  which,  like  the 
assignment  of  any  other  chose  in  action,  would  give  the  as- 
signee an  equitable  interest,  and  a  right  to  recover  in  the  name 
of  the  assignor,  subject  to  set-off  and  all  other  equities. 
1  See  these  cases  ante,  vol.  1,  pp.  1,  7,  576. 
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All  the  considerations,  applicable  to  the  assignment  of  a  per- 
sonal contract  of  indemnity,  apply  with  still  greater  force  to  a 
case  of  mutual  insurance,  where  each  and  all  the  members  have 
an  interest  in  knowing  their  associates  and  in  deciding  who 
shall  become  members.  Iu  the  present  case,  even  if  the  gen- 
eral principle  were  less  clear,  there  is  a  provision  in  the  by-laws, 
which  are  referred  to  as  part  of  the  contract  (art.  12),  that  "  any 
person,  selling  his  property,  may  surrender  his  policy  and  re- 
ceive back  his  deposit  note; "  a  clear  implication,  that  the  right 
to  the  benefit  of  the  insurance  does  not  pass  with  the  estate  to 
the  purchaser.  The  principle  of  the  contract  is  mutual  indem- 
nity. After  such  a  sale  and  transfer  of  the  estate,  who  is  to 
stand  responsible  to  other  members  for  their  losses,  during  the 
continuance  of  the  unexpired  policy?  Not  the  seller;  because 
the  consideration,  on  which  he  became  liable,  has  ceased,  and 
his  notes  are  cancelled  and  given  up,  and  his  obligation  dis- 
charged. Not  the  purchaser;  because  he  has  never  given  any 
note  pursuant  to  the  by-laws  and  terms  of  the  contract,  nor  in 
any  way  bound  himself  to  contribute  to  the  losses  of  others  of 
the  company. 

Besides ;  indorsed  on  the  policy,  or  annexed  to  it,  is  a  blank 
form,  first  of  a  formal  written  permission,  to  be  executed  by 
the  officers  of  the  company,  authorizing  an  assignment  of  the 
policy,  and  the  form  of  an  actual  assignment  by  the  assured. 
This  operates,  at  least  by  way  of  notice,  that  the  policy  was 
not  to  be  assigned  without  the  expressed  consent  of  the  com- 
pany. 

Bot  whatever  might  have  been  the  effect  of  an  assignment, 
either  before  or  after  the  loss,  and  either  at  law  or  in  equity,  iu 
fact  no  assignment  was  ever  made  by  Benson,  Phelps  &  Cap- 
ron  to  the  plaintiff;  and  he  can  only  claim,  therefore,  as  as- 
signee in  law,  in  consequence  of  having  been  purchaser  of  the 
estate ;  which  has  already  been  considered. 

But  then  it  is  contended,  that  at  the  time  when  the  company 
paid  the  amount  of  the  loss  to  Hill  &  Chapin,  for  the  original 
parties  insured,  in  consequence  of  their  transfer  of  the  estate, 
before  the  loss,  they  could  not  legally  recover,  and  therefore  the 
money  was  voluntarily  paid  by  the  company,  and  must  be 
deemed  to  have  been  paid,  subject  to  the  prior  lien  of  Hill  & 
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Chapin,  the  agents,  equitably  for  the  use  of  the  plaintiff,  who 
had  become  purchaser  of  the  estate.  I  do  not  think  we  have 
the  facts  stated  with  sufficient  fulness  and  accuracy  to  enable 
us  to  judge  whether  the  assured  had  parted  with  all  their  inter- 
est, at  the  time  of  the  loss.  It  is  stated,  that  the  plaintiff  bad 
purchased  the  estate,  subject  to  the  mortgages.  If  the  assured 
remained  still  liable  to  the  payment  of  the  debts  for  which 
those  mortgages  were  given  as  collateral  security,  then  they  still 
bad  an  interest  in  the  estate;  because  a  fire  would  impair  or 
destroy  the  value  of  the  property  appropriated  to  the  payment 
of  their  debt;  and  they  therefore  had  an  interest  in  its  preser- 
vation, covered  by  the  policy.  One  of  the  mortgages  on  the 
property  was  not  assigned  to  the  plaintiff  till  after  the  loss. 
Nor  does  it  appear  that  the  assured  had  been  exempted  from 
the  payment  of  any  of  the  mortgage  debts.  We  cannot  there- 
fore say  with  confidence  that  at  the  time  of  payment  by  the 
company  they  were  not  legally  liable  for  such  payment.  At  all 
events,  they  yielded  to  a  claim  of  right,  and  paid  to  Hill  &  Cha- 
pin, pursuant  to  the  provisions  of  the  terms  of  the  prflicy,  to 
enure  to  them,  to  the  extent  of  their  lien ;  and  as  to  the  bal- 
ance, to  the  use  of  their  principals.  There  are  no  facts  on 
which  to  raise  an  implication  that  they  voluntarily  paid,  upon 
considerations  of  policy,  or  intended  to  pay  anything  to  the  use 
of  the  owner  of  the  estate,  or  that  they  bad  any  regard,  in  such 
payment,  to  any  supposed  equitable  claim  of  the  present  plain* 
tiff.  Plaintiff  nonsuit. 

See  Carpenter  v.  Providence  Washington  Int.  Co,  16  Pet.  495,  pott. 


Stacey  vs.  The  Franklin  Fire  Insurance  Company.1 

(Supreme  Court,  Pennsylvania,  December  Term,  1841.) 

Double  Insurance.  —  Notice  of.  —  Oral  Evidence. 

The  circumstances  attending  the  insurance  in  this  case  held  admissible  to  show  that  there 

was  not  a  double  insurance. 
A  clause  in  a  policy  of  insurance  requiring  notice  of  any  insurance  made  in  any  other  office, 

htld  to  apply  to  subsequent  as  well  as  to  prior  insurance. 

i  2  Watts  &  Sergeant,  506. 
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A  danse  in  a  policy  forbidding  other  insurance  without  the  consent  of  the  present  com- 
pany does  not  affect  a  prior  insurance  if  the  later  policy  could  not  have  been  enforced  at 
any  time. 

Information  by  the  insured  under  the  later  policy  that  he  has  another  policy,  but  adding 
that  it  was  issued  to  cover  other  property,  would  not  make  the  second  company  liable 
under  the  clause  last  mentioned. 

The  case  sufficiently  appears  in  the  opinion  of  the  court. 

T.  L  Wharton  (with  whom  was  J.  S.  Smith),  in  support  of 
the  motion  for  a  new  trial. 

Meredith  Sf  J.  Sargeant,  contra. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J.  This  is  an  action  of  covenant  on  a  policy  of 
insurance  for  $10,000  against  fire,  dated  the  26th  of  July,  1833, 
for  a  premium  of  $22  for  one  year  from  the  date,  "upon  mer- 
chandise generally,  including  liquors  and  groceries  contained  in 
the  store  No.  37  South  Wharves,  for  account  of  whom  it  may 
concern,  say  merchandise  without  exception."  The  7th  of 
January,  1834,  merchandise  included  in  the  policy,  to  the  value 
of  $13,000  and  upwards,  was  destroyed  by  fire.  The  plaintiffs 
claim  for  a  total  loss;  arid  inasmuch  as  the  full  premium  has 
been  paid  to  the  defendants,  the  plaintiffs  are  entitled  to  re- 
cover, unless  something  has  occurred  subsequently  which  alters 
the  relative  situation  of  the  parties.  The  defendants  deny  that 
they  are  liable  for  a  total  loss,  but  admit  that  they  are  respon- 
sible for  two  fifths  of  the  loss,  amounting  to  $5,400,  which  has 
been  already  paid.  In  support  of  this  position  the  defendants 
&ay  that  the  plaintiffs,  subsequently  to  the  date  of  their  policy, 
viz.:  on  the  22d  of  November,  1833,  effected  a  policy  of  insur- 
ance against  fire  for  $15,000  with  the  North  America  Insurance 
Company  of  Philadelphia,  upon  the  same  goods,  in  the  same 
store,  for  the  period  of  four  months  then  next  ensuing.  That 
consequently,  according  to  the  sixth  condition,  which  is  part  of 
the  policy,  and  which  js  in  the  following  words :  *{  that  persons 
insuring  at  the  Franklin  Office  must  give  notice  of  any  other 
insurance  made  on  their  behalf  by  the  same,  and  shall  cause 
such  other  insurance  to  be  indorsed  on  their  policies  ;  in  which 
case  each  office  shall  be  liable  to  the  payment  only  of  a  ratable 
proportion  of  any  loss  or  damage  which  may  be  sustained  ;  and 
unless  such  notice  is  given,  the  insured  will  not  be  entitled  to 
recover  in   case  of  loss;"  they  are  liable  to  an  average  loss 
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only.  If  the  latter  insurance  was  on  the  same  goods,  it  is  not 
pretended  that  any  notice  was  given  ;  but  of  this  the  defendants 
take  no  advantage,  but  have  already  paid  their  proportion  of 
the  loss;  but  they  insist  that  this  is  the  extent  of  their  liability. 
In  answer,  the  plaintiffs  contend,  first,  the  clause  in  the  policy 
of  the  Franklin  Office  does  not  apply,  because,  by  the  terms 
of  the  condition,  on  which  reliance  is  had,  it  is  not  required  to 
give  notice  of  a  subsequent  policy,  but  of  an  insurance  made 
at  the  time  of  effecting  the  insurance;  or,  in  other  words, 
applies  only  to  a  prior  and  subsisting  insurance.  Secondly, 
that  to  avoid  the  first  policy,  the  latter  must  be  such  a  policy  as 
would  enable  the  plaintiffs  to  recover  upon  it;  and  thirdly, 
they  deny  that  the  second  was  a  policy  on  the  same  goods. 

It  is  admitted  that  the  plaintiffs  are  entitled  to  an  indemnity 
to  an  amount  equal  to  $10,000,  either  from  the  defendants  or  in 
a  ratable  proportion  from  the  defendants  and  the  North  Amer- 
ica Insurance  Company.  This  is  therefore  substantially  a  con- 
test between  the  respective  underwriters,  as  to  their  proportion 
of  the  loss;  and  the  plaintiffs,  with  a  show  of  reason,  complain 
that  they  are  made  the  victims  of  a  lawsuit  with  which  they 
ought  to  have  no  concern.  It  is  nothing  to  them  whose  fault 
it  is,  as  it  is  very  certain  that  if  there  had  been  that  spirit  of 
accommodation  and  fair  dealing  which  ought  to  actuate  those 
companies,  and  which  it  were  their  interests  to  observe,  they 
would  not  have  been  placed  in  this  unpleasant  predicament 
The  controversy  might  have  been  settled,  as  it  was  just  and 
right  it  should  be,  in  a  suit  between  the  conflicting  under- 
writers. So  much  was  I  struck  with  the  obvious  injustice  of 
this  proceeding,  that,  at  the  first  argument,  I  was  of  the  opin- 
ion, and  I  still  remain  so,  that  the  plaintiffs  were  at  all  events 
entitled  to  recover  from  the  defendants,  as  for  a  total  loss,  leav- 
ing the  defendants  to  their  remedy  against  the  North  America 
Insurance  Office.  And  such  at  one  time  was  undoubtedly  the 
law,  for  on  a  marine  insurance,  if  the  policy  contains  no  stipu- 
lation upon  the  subject,  the  insured  may  insure  \frith  different 
underwriters  to  any  amount,  and  recover  indemnity  from  any 
of  the  underwriters.  It  is  well  settled  that  upon  a  double  in- 
surance, though  the  insured  is  not  entitled  to  two  satisfactions, 
yet  in  the  first  action  he  may  recover  the  whole  sum  iusured, 
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leaving  the  defendant  to  recover  a  ratable  satisfaction  from  the 
other  insurers.     In  such  cases,  the  two  policies  are  considered 
to  make  bat  one  insurance.     The  assured  may  sue  the  under- 
writers on  both  policies,  but  he  can  recover  only  the  real  amount 
of  his  loss,  to  which  all  the  underwriters  shall  contribute  in 
proportion  to  their  several  subscriptions.     He  can  receive  but 
one  indemnity,  but  the  different  underwriters  are  made  sureties 
for  each  other.     But  it  is  said  that  the  clause  in  the  policy  to 
which  reference  has  been  made  alters  the  law  in  this  respect, 
and  exempts  the  underwriters  from  any  more  than  their  propor- 
tion of  the  loss.     This  idea  has  taken  its  rise  from  an  observa- 
tion of  Mr.  Cpndy,  in   bis  edition   of  Marshall  on   Insurance, 
page  152,  who,  speaking  of  the  case  of    Thurston  v.  Koch,  4 
Dall.  348,  which  was  a  marine  insurance,  says:  "  This  decision 
being  contrary  to  the  practice  of  the  merchants  in  Philadelphia, 
a  clause  was  added  to  the  policies  effected  there,  which,  it  is 
believed,  has  been  generally  followed  in  the  United  States,  by 
which  it  is  expressly  stipulated  that  the  loss  shall  be  paid  by  the 
different  policies,  according  to  their  respective  dates,  first  ex- 
hausting those  of  the  earliest  dates."     This  and   a  dictum  in 
Peters  v.  The  Delaware  Insurance  Company,  5  Serg.  &  Rawle, 
481,  which  is  also  a  marine  insurance,  is  all  the  authority  that 
we  have  for  the  prevalent  notion  that  the  assured  can  recover 
no  more  from  the  first  underwriter,  who  has  received  a  full  pre- 
mium, than  his  proportion  of  the  loss,  when  the  property  is 
doubly  insured.     In  the  case  of  Thurston  v.  Koch,  the  English 
rule  was  adopted  (contrary  to  the  rule  on  the  Continent),  that 
where  a  double  insurance  is  made,  and  the  underwriters  in  the 
first  policy  pay  the  whole  loss,  they  are  entitled  to  recover  from 
the  underwriters  in  all  subsequent  policies  on  the  same  risk  a 
ratable  proportion,  which  shall  divide  the  loss  equally  among  all 
the  underwriters  on  the  same  risk,  without  relation  to  the  date 
of  the  policies  or  the  time  of  subscribing.     The  first  under- 
writers had  paid  the  whole  loss,  and  the  question  was  whether 
a  subsequent   underwriter  was   liable  to  pay  more  than  the 
amount  of  the  loss  beyond  the  sum  previously  insured.     The 
court  decided  tbat  he  was,  adopting  the  English  rule,  that  upon 
a  double  insurance,  though  the  insured  is  not  entitle*]  to  two 
satisfactions,  yet  upon  the  first  action  he  may  recover  the  whole 
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sum  insured,  and  may  leave  the  defendant  therein  to  recover  a 
ratable  satisfaction  from  the  insurers.  A  recovery  may  be  had 
of  the  first  and  subsequent  underwriters,  and  those  who  pay  the 
loss  may  demand  a  proportionable  contribution  from  the  other 
insurers.  The  different  underwriters  w;ere  in  effect  made  insur- 
ers for  each  other.  "  And  this,"  says  Phillips,  in  his  treatise  on 
the  Law  of  Insurance,  citing  5  Serg.  &  Rawle,  475,  a  is  oue 
reason  for  introducing  the  clause  respecting  prior  insurances." 

It  does  not  appear  to  me,  from  a  fair  interpretation  of  the 
clause  in  a  fire  insurance,  it  was  intended  to  alter  the  right  to 
recover  against  the  first  ^underwriter  the  whole  loss,  according  to 
the  agreement,  leaving  him  to  recover  against  the  subsequent 
underwriters  their  ratable  proportions.  It  was  intended  to  pre- 
vent fraud,  and  also  from  being  insurers  for  each  other,  which  is 
the  effect  of  recovering  from  any  one  of  the  underwriters  with- 
out regard  to  date ;  and  as  is  said  in  5  Ohio  Rep.  467,  to  apprise 
the  assurer  of  his  right  to  claim  a  contribution  from  his  co-in- 
surers. And  this,  rightly  understood,  is  the  opinion  of  Mr. 
Condy,  who  says  that  under  this  clause  the  loss  shall  be  paid 
by  the  different  policies,  according  to  their  respective  dates,  first 
exhausting  those  of  the  earliest  They  are  only  liable  to  their 
ratable  proportions,  as  between  themselves,  nor  can  the  assured 
select  a  subsequent  underwriter,  so  as  to  throw  the  whole  loss 
on  him.  If  the  underwriters  intended  to  make  such  an  entire 
revolution  in  the  law,  as  to  declare  that  they  would  not  be  lia- 
ble according  to  the  contract  to  the  assured,  who  had  paid  a  full 
premium,  the  intention  should  have  been  expressed  in  much 
more  express  and  unambiguous  terms.  A  double  insurance  is 
not  to  be  discouraged,  except  as  an  instrument  of  fraud;  but 
where  the  transaction  is  fair,  it  can  have  but  one  effect  ou  a 
prior  underwriter,  and  that  a  beneficial  one,  by  enabling  him  to 
recover  from  a  subsequent  insurer  an  average  proportion  of  the 
loss.  It  is  but  fair,  however,  to  say  that  this  is  my  opinion 
only.     The  pause  will  be  put  on  other  grounds. 

The  second  ground  is,  that  the  condition  appljes  to  a  prior 
and  not  a  subsequent  insurance.  And,  in  the  absence  of  all 
authority,  I  should  have  inclined  to  that  opinion,  because  where 
an  insurance  company  uses  ambiguous  language,  vcapable  of 
different  grammatical  constructions,  it  should  be  construed  in 
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the  sense  most  favorable  to  the  assured.  But  words  precisely 
similar  in  a  policy  have  received  an  interpretation  in  a  sister 
state,  and  as  it  is  desirable  that  the  rules  which  regulate  the 
commercial  intercourse  of  citizens  of  the  Union  should  conform 
to  each  other  as  nearly  as  possible,  1  do  not  feel  myself  at  lib- 
erty to  depart  from  it.  Harris  v.  Ohio  Insurance  Company,  5 
Ohio  Rep.  467. 

It  is  further  contended,  that  to  make  the  defence  available, 
the  defendant  mast  show  that  the  plaintiff  not  only  made  a 
doable  insurance  on  the  same  goods,  but  that  the  plaintiffs  were 
entitled  to  recover  a  ratable  proportion  of  the  loss  from  the 
subsequent  underwriter.  .  And  this,  he  insists,  is  not  the  case 
here,  for  admitting,  for  the  sake  of  argument,  the  policies  are 
on  the  same  goods,  it  is  provided  in  the  policy  of  the  North 
America  Company,  "  that  it  (the  policy)  shall  not  take  effect, 
or  be  binding  to  the  said  corporation,  in  case  the  assured  shall 
have  already  made,  or  shall  hereafter  make,  any  other  assurance 
upon  the  property  aforesaid,  unless  the  same  shall  be  allowed 
of  and  specified  on  the  policy,  in  which  case  this  company  will 
bear  ratably,  and  no  more,  of  any  loss  from  the  perils  hereby 
insured  against  which  may  happen  to  said  property,  in  propor- 
tion to  the  several  insurances  then  existing  thereon."  The 
defendants'  defence  rests  on  this,  that  the  plaintiffs  are  doubly 
insured;  but  if  the  plaintiff  could  at  no  time  have  recourse  to 
the  North  America  Insurance  Company,  it  cannot  with  any 
propriety  be  said  that  he  was  doubly  insured.  If  the  plaintiffs 
have  failed  to  perfect  their  contract  with  the  subsequent  under- 
writers, by  omitting  to  have  the  prior  insurance  allowed  of  and 
specified  on  the  policy  as  is  required,  it  is  difficult  to  imagine 
in  what  way  the  prior  insurance  can  be  invalidated  or  affected. 
It  is  a  vain,  nugatory,  void  act  And  this  is  the  view  taken  of 
the  question  in  Jackson  v.  The  Massachusetts  Mutual  Insurance 
Company,  23  Pick.  423.  An  assurance  to  avoid  the  policy  must 
be  a  valid  and  legal  policy,  and  effectual  and  binding  upon 
the  assurers.  It  is  not  pretended  the  proviso  in  the  North 
America  Insurance  Company  has  been  complied  with,  but 
unless  the  prior  policy  is  allowed  of  and  specified  on  the  policy, 
it  is  wholly  inoperative  and  void,  and  of  course,  upon  every 
principle  of  fair  reasoning,  it  cannot  avail  the  defendants,  as  a 
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defence,  in  this  action.     And  thus  the  matter  stands,  without 
doubt,  on  the  face  of  the  policies ;  but  the  defendant  insists 
that  this  doctrine,  the  force  of  which  canpot  be  controverted, 
does  not  apply,  because  J.  G.  Stacey,  who  was  examined  as  a 
witness  for  the  plaintiff,  in  spite  of  an  objection  by  the  defend- 
ants, says  that  he  had  given  Mr.  Smith  notice  of  the  insurance 
at  the  Franklin  Office,  although  he  immediately  adds,  of  other 
*  property  insured  at  the  Franklin  Office.     Taking  all  the  testi- 
mony together,  I  cannot  suppose  that  the  witness  intended  to 
say  that  he  told  Mr.  Smith  he  bad  insured  the  same  goods  at 
the  Franklin  Office,  and  that  he  mentioned  this  at  the  time  with 
the  view  of  having  it  indorsed  on  the  latter  policy.     It  is  cer- 
tain that  Mr.  Smith  could  not  have  so  understood  it ;  it  would 
be  difficult  to  imagine,  if  such  was  the  fact,  why  the  indemnity 
which  is  required  was  not  made  in  conformity  to  the  intima- 
tion.    To  make  the  policy  valid,  two  things  are  required :  1st 
It  must  be  allowed  of;  and  2dly,  it  must  be  specified  on  the 
policy.     It  requires  an  act  of  the  company,  or  its  authorized 
agent,  and  it  may  admit  of  doubts  whether  a  notice  simply, 
without  more,  would  enable  the  assured  to  recover.     Give  the 
testimony  its  utmost  force,  the  existence  of  a  prior  policy  was 
mentioned,  but  there  was  no  request  or  intimation  that  he 
desired  it  should  be  noted  on  the  subsequent  policy.     Doubt- 
less, when  the  company,  or  its  agent,  consented  to  specify  it  on 
the  policy,  and  omitted  to  do  so,  they  would  not  be  allowed  to 
set  off  their  own  laches  as  a  defence.    But  that  does  not  appear 
to  be  the  case  here;  such  laches  have  not  been  proved  as  would 
enable  the  plaintiff  to  recover  from  the  North  America  Insur- 
ance, on  the  ground  that  the  agent  of  the  company  bad  omitted 
to  do  that  which  by  law  he  was  required  to  do.     It  most  be 
remembered,  that  to  defeat  the  action  against  the  first  under- 
writer, the  defendant  must  give  the  plaintiff  a  right  of  action 
against  the  subsequent  insurer.     He  must,  in   effect,  show  a 
double  insurance,  which  it  cannot  be  unless  it  gives  the  plaintiff 
a  right  of  action  for  a  proportion  of  his  indemnity. 

It  is  contended  that  this  is  not  a  double  insurance  for  another 
reason,  that  is,  that  the  latter  insurance  is  on  the  specific  goods 
brought  by  the  "John  Sergeant."  The  insurance  in  the  Frank- 
lin Office  is  "upon  merchandise  generally,  including  liquors  and 
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groceries  contained  in  store  No.  37  South  Wharves,  for  accouut 
of  whom  it  may  concern ;  say  merchandise  without  exception." 
In  the  North  America  Insurance  Office  it  is  "  on  coffee  and 
other  merchandise,  without  exception,  either  on  board  the  "  John 
Sergeant"  in  this  port,  or  in  the  brick  store  No.  37  South 
Wharves,  in  the  city  of  Philadelphia."  We  cannot  but  be 
struck  with  the  total  absence  of  precision  in  the  language  of 
both  policies,  and  as  the  great  object  is  to  discover  the  inten- 
tion of  the  parties,  it  would  be  unsafe  to  take  the  words  in 
their  literal  sense.  So  without  going  into  the  question  of 
whether  parol  testimony  of  what  takes  place  at  the  time  may 
be  admitted  to  explain  a  policy  of  insurance,  yet  it  may  be 
safely  said  that  the  subject-matter  of  marine  and  fire  insurance, 
and  other  mercantile  contracts,  makes  it  necessary  to  go  out  of 
the  written  instrument  in  order  to  interpret  it,  more  frequently 
than  in  most  other  contracts. 

Policies  are  to  be  construed  largely,  according  to  the  inten- 
tion of  the  parties,  and  for  the  indemnity  of  the  assured  and 
the  advancement  of  trade.  1  Burr.  345 ;  2  Binn.  373.  Facts 
and  circumstances  dehors  the  instrument  may  be  proved,  in 
order  to  discover  the  intention  of  the  parties.  We  are  therefore 
at  liberty  to  advert  to  the  first,  that  the  Messrs.  Staceys  were 
commission  merchants,  and  that  the  object  of  inserting  in  the 
first  policy,  u  merchandise  without  exception,"  was  to  dispense 
with  the  restriction  upon  what  was  considered  as  hazardous 
risks,  enumerated  in  the  first,  second,  and  third  sections  of  the 
thirteenth  article.  The  plaintiffs  insured  to  the  amount  of 
$10,000,  a  sum  supposed  to  be  sufficient  to  cover  the  ordinary 
risks  to  which  their  property  and  the  property  of  their  con- 
signees [consignors?]  would  be  exposed  from  fire.  Under  these 
circumstances  the  "John  Sergeant"  arrived  in  port,  having  on 
board  coffee  principally,  and  some  other  articles  of  comparatively 
small  value,  which  it  was  thought  prudent  also  to  insure,,  and  as 
it  was  uncertain  whether  the  cargo  would  be  suffered  to  remain 
on  board,  or  whether  it  would  be  stored  in  whole  or  in  part,  it 
was  insured  as  coffee  either  on  board  the  "John  Sergeant"  or  in 
the  brick  store  No.  37  South  Wharves.  If  this  was  all,  it  would, 
I  tbiuk,  be  held  to  be  a  specific  insurance  on  coffee  to  the 
amount  of  $15,000,  whether  it  remiained  altogether  on  board,. 
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or  was  altogether  or  in  part  removed  into  the  store.     But  such 
is  the  looseness  of  expression,  that  even  this  construction  would 
be  doing  some  violence  to  the  language.     The  insurance  is  on 
coffee  and  other  merchandise  without  exception,  either  on  board 
the  "John  Sergeant "  or  in  the  store.     What  is  the  meaning  of 
the  words  "and  other  merchandise  without  exception,"  con- 
nected with  the  other  parts  of  the  assurance  ?     The  defendants 
say  that  they  apply  to  the  subject  matter  of  insurance,  and  that 
it  is  an  insurance  on  coffee  and  other  merchandise,  whether  on 
board  vessel  in  the  port  or  in  store;  whether  imported  in  the 
ship  or  received  in  store  from  other  sources.     If  this  be  so,  it  is 
on  the  same  goods  embraced  in  the  Franklin  Insurance,  and 
the  defendants  are  only  entitled  to  their  proportion  of  the  loss, 
viz. :  two  fifths,  that  is,  as  $10,000  is  to  $25,000.     The  plaintiff 
insists  that  being  sufficiently  insured  already  to  cover  ordinary 
risk  to  the  general  business  as  commission  merchants,  the  object 
of  the  second  insurance  was  to  effect  a  specific  insurance  on 
the  coffee  brought  by  the  "John  Sergeant,"  whether  it  remained 
on  board  or  was  stored.     That  the  reason  for  inserting  the 
words, u  and  merchandise  without  exception  "  (which  were  taken 
from  the  policy  of  the  defendants  themselves,  where  they  were 
used  for  a  similar  purpose),  was  to  prevent  the  policy  being 
avoided  by  having  on  the  premises  what  they  would  be  likely 
to  have  in  their  business,  certain  goods  enumerated  in  the  policy 
as  hazardous  risks,  or,  in  other  words,  they  were  desirous  of 
having  what  has  been  denominated  a  clean  policy.     Although, 
it  must  be  confessed,  there  is  some  doubt  about  it,  yet  we  in- 
cline to  adopt  the  latter  construction.     If,  as  is  alleged,  the  first 
insurance  was  sufficient  to  cover  all  probable  risks  to  which  the 
goods  usually  in  the  store  might  be  exposed  from  fire,  it  is  diffi- 
cult to  imagine  why  an  additional   insurance  to  so  large  an 
amount  should  be  effected,  as  it  has  not  been  intimated  that 
any  doubts  were  entertained  of  the  entire  solvency  of  the  first 
underwriters.     The  fairness  of  the  transaction   has  not  been 
questioned.     No  fraud  has  been  insinuated ;  and  if,  as  is  sup- 
posed, it  was  intended  as  a  double  insurance,  it  seems  strange 
it  should  not  have  been  indorsed  on  the  last  policy  at  least,  as 
the  Messrs.  Staceys  have,  it  is  believed,  ordinary  intelligence, 
and  must  have  been  aware  of  the  necessity  of  it  to  validate 
these  contracts.     And  it  is  still  more  difficult  to  conjecture  why 
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Mr.  Smith  did  not  indorse  it  on  the  latter  policy,  if  he  was 
informed,  as  the  defendants  say,  that  there  was  another  policy 
on  the  same  goods  in  the  Franklin  Office.  He  mast  have  been 
aware  that  this  was  absolutely  essential  by  express  terms  of  the 
policy  of  the  office,  and  that  the  omission  to  indorse  it  would 
endanger  both  policies.  But  all  this  is  susceptible  of  easy  ex- 
planation, if  we  suppose  the  first  policy  covered  the  goods  gen- 
erally in  the  store,  and  the  second  the  specific  goods  imported 
in  the  "John  Sergeant."  He  might  well  say  he  had  given  Mr. 
Smith  notice  of  the  insurance  at  the  Franklin  Office  of  other 
property,  without  intending  to  say,  or  having  the  least  idea  that 
the  latter  was  an  insurance  on  the  same  goods.  And  Mr.  Smith 
must  have  so  understood  it,  as  otherwise,  occupying  the  situa- 
tion he  did  in  the  office,  the  indorsement  would  have  been 
made ;  for  we  are  not  to  suppose  him  so  extremely  negligent 
of  bis  duty  as  to  omit  doing  what  was  absolutely  necessary  to 
the  validity  of  the  contract,  much  less  can  we  believe  the  omis- 
sion was  wilful,  which  would  be  a  gross  fraud.  But  it  is  said 
that  upon  the  removal  of  the  goods  from  the  ship  into  the  store, 
the  policy  of  the  Franklin  Office  immediately  attached,  so  as 
to  render  them  liable  for  their  proportion  of  the  loss  of  the 
goods  which  were  imported  in  the  "  John  Sergeant."  But  this 
is  not  so  clear,  for  I  see  nothing  to  prevent  assurers,  after  a 
general  insurance,  to  effect  a  specific  insurance  on  particular 
goods,  on  which  alone  another  subsequent  underwriter  would 
be  liable  without  contribution. 

Under  the  views  which  have  been  taken  of  this  cause,  it  is 
obviously  unnecessary  to  perplex  ourselves  with  a  consideration 
of  the  numerous  errors  which  have  been  assigned  to  the  admis? 
won  and  rejection  of  testimony.  This  is  a  motion  for  a  new 
trial,  and  if  any  error  has  been  committed  (of  which  I  am  not 
convinced),  as  it  would  not  alter  the  result,  no  new  trial  will  be 
ordered.  This  cause  has  been  twice  tried,  and  twice  the  verdict 
has  been  in  favor  of  the  plaintiffs ;  it  is  therefore  time  there 
should  be  an  end  to  the  controversy.  The  defendants  should 
be  compelled  to  do  justice  to  the  plaintiffs  by  paying  them  the 
amount  of  the  insurance  for  which  they  have  received  a  full 
premium. 

Rule  discharged,  and  judgment  for  the  plaintiffs  on  the  ver- 
dict. 
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John  Charles  Mason  vs.  The  Louisiana  State  Marine  and 
Fire  Insurance  Company.1 

(Supreme  Court,  Louisiana,  December  Term,  1841.) 

Pleading.  —  General  Averments.  —  New  Trial 

In  an  action  on  a  policy  of  insurance,  an  allegation  in  the  petition  that  the  defendants 
were  legally  put  in  default,  will  be  sufficient,  without  expressly  alleging  a  compliance  in 
detail  with  the  provisions  of  the  policy,  when  such  compliance  is  proved  on  the  trial. 

A  new  trial  should  never  be  granted  when  the  ends  of  justice  have  been  attained. 

The  verdict  of  a  jury  will  not  be  disturbed  when  it  does  not  appear  that  the  judge,  from 
whom  a  new  trial  was  asked,  erred  in  refusing  it 

Roselius,  for  the  plaintiff. 

C.  M.  Conrad,  for  the  defendants. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment 
by  which  the  plaintiff  has  recovered  the  value  of  goods  insured 
in  their  office,  and  destroyed  by  fire.  The  answer  admits  the 
insurance,  and  that  a  portion  of  the  goods  insured  was  de- 
stroyed by  fire.  It  denies  all  other  allegations  in  the  petition, 
and  especially  that  the  damage  amounted  to  the  sum  claimed ; 
it  avers  that  the  plaintiff  has  exaggerated  his  loss,  with  a  view 
to  defraud  the  defendants,  and  under  a  clause  of  the  policy  has 
forfeited  his  claim.  The  plaintiff  had  a  verdict,  which  the  de- 
fendants attempted  to  set  aside,  on  the  ground  that  it  was  con- 
trary to  law  and  evidence ;  and  that  the  plaintiff  offered  no 
proof  of  compliance  with  the  several  conditions  of  the  policy, 
particularly  of  the  preliminary  proofs  of  loss.  The  new  trial 
was  refused.  Our  attention  is  arrested  by  a  bill  of  exceptions 
to  the  opinion  of  the  first  judge,  sustaining  the  defendants'  op- 
position to  the  production  of  a  witness  of  a  statement  of  the 
loss  made  by  the  plaintiff,  who  had  called  this  witness.  As  the 
bill  of  exceptions  was  taken  by  the  appellee,  who  hus  obtained 
a  judgment  of  which  he  does  not  seek  the  amendment,  it  is  use- 
less to  examine  whether  the  judge  erred,  as  the  error,  if  there  be 
any,  wrought  no  injury  to  the  plaintiff.  The  appellant's  counsel 
has  urged  that  the  judge  erred  in  overruling  his  objections  to 
the  verdict,  on  the  ground  that  no  proof  of  compliance  with  the 
several  conditions  of  the  policy  was  offered,  and  particularly  of 

1 1  Robinson,  192. 
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the  preliminary  proofs  of  loss.  By  a  clause  in  the  policy,  arti- 
cle 7,  it  is  provided,  that  "  all  persons  assured  by  this  company, 
sustaining  any  loss  or  damage  by  fire,  are  forthwith  to  give 
notice  to  this  company,  and,  as  soon  as  possible  after,  to  deliver 
in  as  particular  an  account  of  their  loss  or  damage,  signed  with 
their  own  bands,  as  the  nature  of  the  case  will  admit  of,  and 
make  proof  of  the  same  by  their  oath  or  affirmation,  and  by 
their  books  of  account  or  other  proper  vouchers,  as  shall  be  rea- 
sonably required  ;  apd  shall  procure  a  certificate  under  the  hands 
of  a  magistrate,  or  some  notary  of  the  city  or  district  in  which 
the  fire  happened,  not  concerned  in  such  loss,  importing  that  he 
is  acquainted  with  the  character  and  circumstances  of  the  per- 
son or  persons  insured,  and  knows  or  verily  believes  that  he,  she, 
or  they  really,  and  by  misfortune,  without  any  kind  of  fraud  or 
evil  practice,  have  sustained  by  such  fire  loss  or  damage  to  the 
amount  therein  mentioned;  and  until  such  affidavit  and  certifi- 
cates are  produced,  the  loss  money  shall  not  be  payable ;  also, 
if  there  appears  any  fraud  or  false  swearing,  the  claimant  shall 
forfeit  his  claim  to  restitution  or  payment,  by  virtue  of  this 
policy." 

The  petition  does  not  express  a  compliance  in  detail  with  the 
provisions  of  this  clause,  but  alleges  that  the  defendants  were 
legally  put  in  default.  The  record  exhibits  proof  of  the  plain- 
tiff having  furnished  the  defendants  with  the  statement  of  his 
loss  required  in  the  above  article.  The  president  of  the  com- 
pany was  called  upon  to  produce,  and  actually  brought  into 
court,  the  statement  of  the  loss,  delivered  to  him  by  the  plaintiff. 
This  is  the  statement,  to  the  truth  of  which  the  plaintiff  sought 
the  testimony  of  the  witness,  on  the  rejection  of  which  a  bill  of 
exceptions  was  taken.  It  is,  therefore,  clear  that  the  statement 
of  the  loss  was  delivered  by  the  plaintiff.  It  is  not  alleged  that 
it  was  delivered  untimely,  nor  that  any  proof  was  required  pre- 
liminarily. The  statement  is  certainly  a  notice ;  the  judge, 
therefore,  did  not  err  in  refusing  the  new  trial,  on  the  alleged 
ground  of  the  due  notice  and  statement  not  having  been  given. 
It  does  not  appear  that  the  absence  of  the  certificate  was  urged 
before  the  jury.  The  certificate  was  to  state  that  the  officer 
who  grants  it,  knows  the  character  ancl  circumstances  of  the 
party,  and  knows  or  verily  believes,  that  without  any  fraud  or 
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evil  practice,  he  has  sustained  a  loss  to  the  amount  claimed. 
The  answer  admits  the  loss  of  the  plaintiff  to  a  certain  amount, 
but  complains  of  its  exaggerations  only.  The  unqualified  ad- 
mission of  the  destruction  of  part  of  the  goods  insured,  excludes 
the  idea  of  a  destruction  by  fraud  or  evil  practice.  The  exag- 
geration was,  therefore,  the  only  matter  in  issue.  On  this  part 
of  the  case,  the  certificate  of  the  justice  or  notary  would  be  of 
very  little  aid,  for  it  suffices  that  he  shall  certify  his  belief.  The 
jury  was  of  opinion  that  there  was  no  exaggeration.  The  first 
judge  thought  that  there  was  not  any,  and  we  are  unable  to 
come  to  a  different  conclusion.  A  new  trial  ought  never  to  be 
granted  when  the  court  is  of  opinion  that  the  ends  of  justice 
have  been  attained ;  and  this  court  will  never  disturb  a  verdict, 
when  it  does  not  appear  to  them  that  the  judge,  from  whom  a 
new  trial  was  asked,  did  not  err  in  refusing  it.  On  the  merits, 
the  case  is  clearly  with  the  plaintiff.  Judgment  affirmed. 


Jeremiah  Carpenter,  plaintiff  in  error,  vs.  The  Providence 
Washington  Insurance  Company,  defendants  in  error.1 

(Supreme  Court,  United  States,  January  Term,  1842.) 

Other  Insurance.  —  Policy.  —  What  it  covers.  —  Notice  of  voidable  Policy, 

A  fire  insurance  policy,  insuring  the  interest  of  a  mortgagor,  in  which  permission  is  granted 
to  assign  the  policy  to  A.,  who  is  in  fact  the  mortgagee,  though  not  so  named,  coven 
the  interest  of  the  mortgagor,  and  not  that  of  the  mortgagee;  and  such  a  policy  there- 
fore constitutes  "other  insurance  by  the  insured  on  the  property  hereby  insured,"  withii 
the  meaning  of  a  provision  concerning  other  insurance  in  a  subsequent  policy  obtained 
by  the  mortgagor.  Want  of  notice  of  such  prior  insurance  will  not  be  excused  by  rea- 
son of  the  fact  that  the  prior  policy  was  voidable  by  the  insurer.  And  the  notice  mus) 
be  in  writing. 

The  case  is  fully  stated  in  the  opinion. 
Whipple,  for  the  plaintiff. 
Green  $f  Sergeant^  for  the  defendants. 
Story,  J.,  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  for  the  district  o: 
Rhode  Inland.     The  original  action  was  brought  by  Carpenter 

1  16  Peters,  495, 


Digit 


zed  by  GoOgk 


Carpenter  v.  Providence  Wash.  Ins.  Co.  16  Peters,  495.  121 

Other  Insurance.  —  Policy.  —  What  it  covers.  —  Notice  of  voidable  Policy. 

the  plaintiff  in  error,  against  the  Providence  Washington  Insur- 
ance Company,  the  defendants  in  error,  upon  a  policy  of  insur- 
ance underwritten  by  the  insurance  company  of  $15,000,  "on 
the  Glenco  Cotton  Factory  in  the  State  of  New  Yo.k,"  owned 
by  Carpenter,  against  loss  or  damage  by  fire.     The  policy  was 
dated  on  the  27th  of  September,  1838,  and  was  to  endure  for 
one  year.     Among  other  clauses  in  the  policy  are  the  following : 
uAnd  provided  further  that  in  case  the  insured  shall  have  already 
any  other  insurance  on  the  property  hereby  insured,  not  notified 
to  this  corporation,  and  mentioned  in  or  indorsed  upon  this  pol- 
icy, then  this  insurance  shall  be  void  and  of  no  effect."     "  And 
if  the  said  insured  or  his  assigns  shall  hereafter  make  any  other 
insurance  on  the  same  property,  and  shall  not  with  all  reasona- 
ble diligence  give  notice  thereof  to  this  corporation,  and  have 
the  same  indorsed  on  this  instrument,  or  otherwise  acknowleged 
■  by  them  in  writing,  this  policy  shall  cease  and  be  of  no  further 
effect     And  in  case  of  any  other  insurance  upon  the  property 
hereby  insured,  whether  prior  or  subsequent  to  the  date  of  this 
policy,  the  insured  shall  not  in  case  of  loss  or  damage  be  en- 
titled to  demand  or  recover  on  this  policy  any  greater  portion  of 
the  loss  or  damage  sustained  than  the  amount  hereby  insured 
shall  bear  to  the  whole  amount  insured  on  the  said  property." 
"The  interest  of  the  insured  in  this  policy  is  not  assignable, 
unless  by  consent  of  this  corporation,  manifested  in  writing ; 
and  in  case  of  any  transfer  or  termination  of  the  interest  of  the 
insured,  either  by  sale  or  otherwise,  without  such  consent,  this 
policy  shall  henceforth  be  void  and  of  no  effect."     Annexed  to 
the  policy  are  the  proposals  and  conditions  on  which  the  policy 
is  asserted  to  be  made,  and  among  them  is  the  following:  "  No- 
tice of  all  previous  insurances  upon  property  insured  by  this 
company  shall  be  given  to  them,  and  indorsed  on  the  policy,  or 
otherwise  acknowledged  by  the  company  in  writing,  at  or  before 
the  time  of  their  making  insurance  thereon,  otherwise  the  policy 
made  by  this  company  shall  be  of  no  effect." 

The  declaration  averred  that  during  the  continuance  of  the 
policy,  he,  Carpenter,  was  the  owner  of  the  property  by  the 
policy  insured,  and  was  interested  in  said  property  to  the  whole 
amount  so  insured  by  the  company ;  and  that  on  the  9th  of 
April,  1839,  the  factory  was  totally  destroyed  by  fire,  of  which 
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the  company  had  due  notice  and  proof.  The  cause  came  on 
for  trial  upon  the  general  issue,  and  a  verdict  was  found  for  the 
defendants.  The  plaintiff  took  a  bill  of  exceptions  to  certain 
instructions  refused,  and  other  instructions  given  by  the  court 
in  certain  matters  of  law  arising  out  of  the  facts  in  proof  at  the 
trial,  and  judgment  having  been  given  upon  the  verdict  for  the 
defendants,  the  present  writ  of  error  has  been  brought  to  ascer- 
tain the  validity  of  these  exceptions.  The  facts  which  were  in 
proof  at  the  trial  were  very  complicated,  but  those  which  are 
material  to  the  present  inquiry  will  be,  as  briefly  as  they  roaj 
be,  here  stated.  The  premises  were  originally  owned  in  equa 
moieties  by  Egbert  and  Epenetus  Reed.  In  June,  1835,  Epene 
tus  Reed  conveyed  his  moiety  to  H.  M.  Wheeler,  who  gave  * 
bond  and  mortgage  on  the  premises  to  secure  $8,000  of  tin 
purchase  money  to  Epenetus  Reed.     On  the  17th  of  Octobei 

1836,  Egbert  Reed  sold  his  moiety  of  the  premises  to  Samue 
G.  Wheeler,  and  the  latter  thereupon  gave  a  bond  and  mort 
gage  for  the  sum  of  $10,000  (the  purchase  money)  to  Epenetu 
Reed ;  and  on  the  same  day,  he,  Wheeler,  made  an  additions 
agreement  under  seal  with  Epenetus  Reed,  by  which  he  cov< 
nanted  that  he  would  effect  a  policy  of  insurance  upon  tfc 
property  in  the  name  of  himself,  or  himself  and  Henry  IV 
Wheeler,  for  the  sum  of  at  least  $10,000,  and  assign  the  sari 
to  him,  Reed,  as  collateral  security  to  the  said  last  bond  an 
mortgage,  and  would  annually  renew  the  policy  or  effect  a  ne 
one,  and  keep  each  assigned  to  Reed  as  security,  in  such  ws 
and  manner  as  that  the  said  property  shall  be  insured  for 
least  the  sum  of  $10,000,  and  the  policy  held  by  him  as  colls 
eral  security  as  aforesaid  ;  and  if  he  neglected  so  to  insure  at 
assign  for  the  space  of  ten  days,  then,  that  Reed  might  do  tl 
same  at  the  expense  of  Wheeler,  and  add  the  premium  whi 
he  might  be  compelled  to  pay  with  interest  thereon  to  his  sa 
bond  and  mortgage,  and  to  collect  the  same  therewith,  or  th 
Wheeler  would  pay  the  same  to  him  in  such  other  way  as 
might  desire. 

From  the  17th  of  October,  1836,  to  the  6th  of  Decemb 

1837,  Henry  M.  Wheeler  and  Samuel  G.  Wheeler  continued 
own  the  factory  in  equal  moieties,  and  transacted  business  i 
der  the  firm  of  Henry  M.  Wheeler  and  Company.    On  that  d\ 
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Samuel  G.  Wheeler  sold  his  moiety  to  Jeremiah  Carpenter.  On 
the  18th  of  April.  1838,  Henry  M.  Wheeler  sold  and  conveyed 
his  moiety  to  Carpenter,  who  thus  became  the  sole  owner  of  the 
entire  property.  The  last  conveyance  declared  the  property  sub- 
ject to  a  mortgage  on  the  premises  from  Henry  M.  Wheeler  and 
wife,  dated  in  June,  1835,  to  Epenetus  Reed,  on  which  there  was 
then  due  $6,000,  which  Carpenter  assumed  to  pay.  There  had 
been  a  prior  policy  on  the  premises  in  the  Washington  Insur- 
ance Office,  which,  upon  Carpenter's  becoming  the  sole  owner, 
the  company  agreed  to  continue  for  account  of  Carpenter,  and 
in  case  of  loss,  the  amount  to  be  paid  to  him.  That  policy 
expired  on  the  27th  of  September,  1838,  the  day  on  which  the 
policy  upon  which  the  present  suit  is  brought,  was  effected. 

It  is  proper  farther  to  state  that  other  policies  on  the  same 
factory  had  been  effected  and  renewed  from  time  to  time,  from 
December  12,  1836,  for  the  benefit  of  the  successive  owners 
thereof,  by  another  insurance  company  in  Providence  called  the 
American  Insurance  Company  ;  and  among  these  tvas  a  policy 
effected  by  way  of  renewal,  on  the  14th  of  December,  1837,  in 
the  name  of  Henry  M.  Wheeler  and  Company,  for  $6,000,  for 
the  benefit  of  Henry  M.  Wheeler  and  Carpenter  (who  were 
then  the  joint  owners  thereof),  payable  in  case  of  loss  to  Epe- 
netus Reed.  The  sale  by  Henry  M.  Wheeler  to  Carpenter,  on 
the  18th  of  April,  1838,  of  his  moiety  having  been  notified  to 
the  American  Insurance  Company,  the  latter  agreed  to  the  as- 
signment, and  the  policy  thenceforth  became  a  policy  for  Car- 
penter, payable  in  case  of  loss  to  Epenetus  Reed.  And  on  the 
23d  of  May,  1838,  Carpenter  transferred  all  his  interest  in  the 
policy  to  Epenetus  Reed.  The  policy  thus  effected  on  the  14th 
of  December,  1837,  was  (as  the  Washington  Insurance  Com- 
pany assert)  not  notified  to  them  at  the  time  of  effecting  the 
policy  made  on  the  27th  of  September  following,  and  declared 
npon  in  the  present  suit ;  nor  was  the  same  ever  mentioned  in 
or  indorsed  upon  the  same  policy ;  and  upon  this  account  the 
company  insist  that  the  present  policy  is,  pursuant  to  the  stipu- 
lations contained  therein,  utterly  void. 

Subsequently,  namely,  on  the  11th  of  December,  1838,  the 
American  Insurance  Company  renewed  the  policy  of  14th  of 
December,  1837,  for  Carpenter,  and  at  his  request,  for  one  year. 
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This  renewed  policy  was  never  notified  to  the  Washington  In- 
surance Company,  nor  acknowledged  by  them  in  writing;  nor 
does  it  appear  ever  to  have  been  actually  assigned  to  Epenetus 
Reed,  down  to  the  period  of  the  loss  of  the  factory  by  fire.  On 
this  account,  also,  the  Washington  Insurance  Company  insist 
that  their  policy  of  the  previous  27th  of  September,  1838,  is, 
according  to  the  stipulations  therein  contained,  utterly  void. 

It  seems  to  have  been  admitted,  although  not  directly  proved, 
that  a  suit  was  brought  upon  the  policy  of  the  14th  of  Decem- 
ber, 1837,  at  the  American  Insurance  Office,  after  the  loss,  by 
Carpenter,  as  trustee  of  or  for  the  benefit  of  Reed,  for  the 
amount  of  the  $6,000  insured  thereby  ;  and  that  at  the  Novem- 
ber term,  1839,  of  the  circuit  court,  the  company  set  up  as  a 
defence,  that  there  was  a  material  misrepresentation  of  the  cost 
and  value  of  the  property  in  the  factory  insured  made  to  them, 
at  the  time  of  the  original  insurance;  and  it  being  intimated  by 
the  court  that,  if  such  was  the  fact,  it  would  avoid  the  policy, 
the  plaintiff  acquiesced  in  the  decision,  and  discontinued  or 
withdrew  the  action  before  verdict. 

The  instructions  prayed  and  refused,  and  also  the  instructions 
actually  given  by  the  court,  are  fully  set  forth  in  the  record.  It 
does  not  seem  important  to  the  opinion,  which  we  are  to  pro- 
nounce, to  recite  them  at  large,  in  totidem  verbis,  since  the  points 
on  which  they  turn  admit  of  a  simple  and  exact  exposition. 

The  first  instruction  asked  the  court,  in  effect,  to  say  that  the 
original  policy  of  the  American  Insurance  Company,  made  in 
December,  1836,  and  the  several  renewals  thereof,  although  made 
in  the  name  of  the  Wheelers  (the  mortgagors),  being  in  fact  for 
the  use  and  benefit  of  Epenetus  Reed,  the  mortgagee,  were  for 
all  substantial  purposes  the  policy  of  Reed,  and  could  never 
enure  to  the  benefit  of  the  Wheelers,  or  of  Carpenter ;  and  that 
neither  the  Wheelers  nor  Carpenter  had  any  such  interest  therein 
as  rendered  it  incumbent  on  them  to  give  any  notice  of  its  exist- 
ence to  the  Washington  Insurance  Company ;  and  that  it  was, 
to  all  intents  and  purposes,  as  if  Reed  bad  effected  the  said 
policy  in  his  own  name  upon  his  specific  interest  as  mortgagee. 
This  instruction  the  court  refused  to  give ;  and,  on  the  contrary, 
instructed  the  jury  that,  as  by  the  memorandum  made  on  that 
policy  on  the  14th  of  December,  1837,  the  policy  was,  by  the 
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consent  of  all  the  parties  interested  therein,  and  of  Carpenter, 
to  be  for  the  benefit  of  Carpenterj  he,  Carpenter,  became  inter- 
ested therein  legally  or  equitably  ;  and  that,  notwithstanding  the 
assignment  thereof  by  the  Wheelers  to  Carpenter,  and  of  Car- 
penter to  Reed,  the  policy  and  the  renewals  thereof  ought  to 
have  been  notified  to  the  Washington  Insurance  Company,  at 
the  time  when  the  policy  declared  on  was  underwritten,  if  the 
poljcy  was  then  a  subsisting  policy,  and  was  so  treated  by  Car- 
penter and  the  American  Insurance  Company,  and  Carpenter 
had  a  legal  or  equitable  interest  therein,  and  was  entitled  to  the 
benefit  thereof. 

The  question,  then,  is  here  broadly  presented,  whether  the 
policy  of  the  American  Insurance  Company  is,  under  all  the 
circumstances,  to  be  treated  as  a  policy  exclusively  for  Reed,  the 
mortgagee,  or  whether  it  is  to  be  treated  as  a  policy  on  the  prop- 
erty of,  and  for  the  benefit  of,  the  mortgagors.  No  doubt  caa 
exist  that  the  mortgagor  and  the  mortgagee  may  each  separately 
insure  his  own  distinct  interest  in  the  property.  But  there  is 
this  important  distinction  between  the  cases:  that  where  the 
mortgagee  insures  solely  on  his  own  account,  it  is  but  an  insur- 
ance of  his  debt ;  and  if  his  debt  is  afterwards  paid  or  extin- 
guished, the  policy  ceases  from  that  time  to  have  any  operation, 
and  even  if  the  premises  insured  are  subsequently  destroyed  by 
fire,  he  has  no  right  to  recover  for  the  loss,  for  he  sustains  no 
damage  thereby  ;  neither  can  the  mortgagor  take  advantage  of 
the  policy,  for  he  has  no  interest  whatsoever  therein.  On  the 
other  hand,  if  the  premises  are  destroyed  by  fire  before  any  pay- 
ment or  extinguishment  of  the  mortgage,  the  underwriters  are 
bound  to  pay  the  amount  of  the  debt  to  the  mortgagee,  if  it 
does  not  exceed  the  insurance.  But,  then,  upon  such  payment, 
the  underwriters  are  entitled  to  an  assignment  of  the  debt  from 
the  mortgagee,  and  may  recover  the  same  amount  from  the 
mortgagor,  either  at  law  or  in  equity,  according  to  circum- 
stances; for  the  payment  of  the  insurance  by  the  underwriters 
does  not,  in  such  a  case,  discharge  the  mortgagor  from  the  debt, 
bat  only  changes  the  creditor. 

Far  different  is  the  case  where  an  insurance  is  made  by  the 
mortgagor  on  the  premises  on  his  own  account ;  for  notwith- 
standing any  mortgage  or  other  incumbrance  upon  the  premises, 


Digit 


zed  by  GoOgk 


126  Carpenter  v.  Providence  Wash.  Ins.  Co.  16  Peters,  495. 

Other  Insurance.  —  Policy.  —  What  it  covers.  —  Notice  of  voidable  Policy. 

he  will  be  entitled  to  recover  the  full  amount  of  his  loss,  not 
exceeding  the  insurance,  since  the  whole  loss  is  his  own,  and 
he  remains  personally  liable  to  the  mortgagee  or  other  incum- 
brancer for  the  full  amount  of  the  debt  or  incumbrance. 

These  principles  we  take  to  be  unquestionable,  and  the  neces- 
sary result  of  the  doctrines  of  law  applicable  to  insurances  by 
the  mortgagor  and  the  mortgagee.     If,  then,  a  mortgagor  pro- 
cures a  policy  on  the  property  against  fire,  and  he  afterwards 
assigns  the  policy  to  the  mortgagee  with  the  consent  of  the 
underwriters  (if  that  is  required  by  the  contract  to  give  it  va- 
lidity), as  collateral  security,  that  assignment  operates  solely  as 
an  equitable  transfer  of  the  policy,  so  as  to  enable  the  mort- 
gagee to  recover  the  amount  due  in  case  of  loss ;  but  it  does 
not  displace   the   interest   of  the  mortgagor  in  the   premises 
insured.     On  the  contrary,  the  insurance  is  still  his  insurance, 
and  on  his  property  and  for  bis  account.     And  so  essential  is 
this,  that  if  the  mortgagor  should  transfer  the  property  to  a  third 
person,  without  the  consent  of  the  underwriters,  so  as  to  divest 
all  his  interest  therein,  and  then  a  loss  should  occur,  no  recovery 
can    be   had   therefor   against  the   underwriters,   because   the 
assured  has  ceased  to  have  any  interest  therein,  and  the  pur- 
chaser has  no  right  or  interest  in  the  policy.     Another  essential 
difference  between  the  case  of  a  mortgagor  and  that  of  a  mort- 
gagee (which  has  been  already  hinted  at)  is,  that  the  latter  can 
insure  for  himself  at  most,  only  to  the  extent  of  his  debt,  whereas 
the  mortgagor  can  insure  to  the  full  value  of  the  property,  not- 
withstanding any  incumbrances  thereon,  for  the  reasons  already 
stated. 

Some  of  these  principles  are  completely  illustrated  by  the 
terms  of  this  very  policy  of  the  American  Insurance  Company, 
and  the  like  clauses  are  to  be  found  in  the  policies  of  the  Wash- 
ington Insurance  Company,  now  under  consideration.  Thus, 
although  it  is  expressly  provided,  "  that  the  assured  may  assign 
this  policy  to  Epenetus  Reed,"  yet,  it  is  at  the  same  time  pro- 
vided, that  "the  interest  of  the  assured  in  this  policy  is  not 
assignable  unless  by  the  consent  of  this  corporation,  manifested 
in  writing ;  and  in  case  of  any  transfer  or  termination  of  the 
interest  of  the  insured,  either  by  sale  or  otherwise,  without  such 
consent,  this  policy  shall,  from  thenceforth,  be  void  and   of  no 
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effect."  Now,  the  interest  here  last  spoken  of,  manifestly,  is  the 
interest  of  the  owner  in  the  premises  insured,  and  not  merely 
his  interest  in  the  policy. 

But,  independently  of  any  special  clauses  of  this  sort,  it  is 
clear,  both  upon  principle  and  authority,  that  an  assignment  of 
a  policy  by  the  insured  only  covers  such  interest  in  the  premises 
as  he  may  have  at  the  time  of  the  insurance,  and  at  the  time  of 
the  loss.  It  is  the  property  of  the  insured,  and  his  alone,  that  is 
designed  to  be  covered  ;  and  when  he  parts  with  his  title  to  the 
property,  he  can  sustain  no  future  loss  or  damage  by  fire,  but 
the  loss,  if  any,  must  be  that  of  his  grantee.  The  rights  of  the 
assignee  cannot  be  more  extensive  under  the  policy  than  the 
rights  of  the  assignor ;  and,  as  the  grantee  of  the  property,  he 
can  take  nothing  by  the  grant  in  the  policy,  since  it  is  not  in 
any  just  or  legal  sense  attached  to  the  property,  or  any  incident 
thereto.  This  doctrine  was  laid  down  in  very  expressive  terms 
by  Lord  Chancellor  King,  so  long  ago  as  in  the  case  of  Lynch 
v.  Dedzell,  4  Bro.  Pari.  Rep.  431,  edit.  Tomlins ;  2  Marsh.  Insur. 
b.  4,  c.  4,  803,  which  was  an  insurance  against  fire.  "These  • 
policies,"  said  be,  "  are  not  insurances  of  the  specific  things 
mentioned  to  be  insured,  nor  do  such  insurances  attach  on  the 
realty,  or  in  any  manner  go  with  the  same  as  an  incident 
thereto  by  any  conveyance  or  assignment,  but  they  are  only 
special  agreements  with  the  persons  insuring  against  such  loss 
or  damage  as  they  may  sustain.  The  party  insured  must  have 
a  property  at  the  time  of  the  loss,  or  he  can  sustain  no  loss, 
and  consequently  can  be  entitled  to  no  satisfaction."  "  These 
policies  are  not  in  their  nature  assignable,  nor  is  the  interest  in 
them  ever  intended  to  be  transferable  from  one  to  another, 
without  the  express  consent  of  the  office."  Now  this  case  is 
the  stronger,  because  it  was  a  case  where  not  only  the  policy, 
but  the  premises,  had  been  assigned  to  the  very  parties  who 
sought  the  benefit  of  the  insurance.  The  same  doctrine  was 
asserted  by  Lord  Hardwicke,  in  the  case  of  The  Sadlers'  Com* 
patiy  v.  Badcock,  2  Atk.  554,  where  there  had  been  an  assign- 
ment of  the  policy  after  the  insured  ceased  to  have  any  interest 
in  the  premises.  Upon  that  occasion  Lord  Hardwicke  said  :  "  I 
am  of  opinion  [that]  the  assured  should  have  an  interest  or 
property  at  tbe  time  of  the  insuring,  and  at  the  time  the  fire 
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happens."  "  The  society  are  to  make  satisfaction  in  case  of  any 
loss  by  fire.  To  whom  or  for  what  loss  are  they  to  make  satis- 
faction ?  Why,  to  the  person  insured,  and  for  the  loss  he  may 
have  sustained ;  for  it  cannot  properly  be  called  insuring  the 
thing,  for  there  is  no  possibility  of  doing  it,  and  therefore  must 
mean  injuring  the  person  from  damage;"  and  he  cited  with  ap- 
probation the  very  language  of  Lord  King,  already  stated,  in 
Lynch  v.  DalzelL  The  authority  of  these  cases  was  fully  recog- 
nized and  acted  upon  by  this  court  in  the  case  of  The  Columbia 
Insurance  Company  of  Alexandria  v.  Lawrence,,  10  Pet.  507, 512, 
where  the  court  said :  "  We  know  of  no  principle  of  law  or  of 
equity,  by  which  a  mortgagee  has  a  right  to  claim  the  benefit  of 
a  policy  underwritten  for  the  mortgagor,  on  the  mortgaged  prem- 
ises, in  case  of  a  loss  by  fire.  It  is  not  attached  or  an  incident 
to  his  mortgage.  It  is  strictly  a  personal  contract  for  the  benefit 
of  the  mortgagor,  to  which  the  mortgagee  has  no  more  title 
than  any  other  creditor." 

For  these  reasons  it  is  apparent  that  Epenetus  Reed,  as  mort- 
gagee, and  merely  in  that  character,  can  have  no  interest  in  or 
right  to  the  policy  in  the  American  Office,  now  under  consid- 
eration. The  insurance  is  not  made  by  him,  or  in  his  name,  or 
upon  his  account.  The  policy  was  originally  made  in  Decem- 
ber, 1836,  for  Henry  M.  Wheeler  &  Company,  who  were  then 
the  owners  of  the  factory,  and  by  its  very  terms  it  is  an  in- 
surance for  them  against  loss  or  damage  by  fire.  When  the 
policy  was  renewed  in  December,  1837,  it  was  so  renewed  for 
the  benefit  of  Henry  M.  Wheeler  and  Jeremiah  Carpenter,  who 
had  then  become  the  joint  owners  thereof.  When,  subsequently, 
in  April,  1838,  Carpenter  became  the  sole  owner  of  the  prem- 
ises, the  company  agreed  to  the  transfer  and  assignment  of  the 
entirety  to  Carpenter,  so  that  henceforth  it  became  a  policy 
upon  his  sole  property,  for  his  account  and  benefit,  in  the  same 
manner,  and  with  the  same  legal  effect,  as  if  the  policy  had 
been  renewed  in  his  own  name. 

But  it  is  said  that  there  is  a  clause  in  the  original  policy,  and 
it  is  equally  applicable  to  the  renewals,  "  that  the  assured  may 
assign  this  policy  to  Epenetus  Reed."  And  the  argument  is, 
that  this  liberty  to  assign,  where  the  assignment  to  Reed  was 
actually  executed,  transferred  the  whole  interest  in  the  property 
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insured,  as  well  as  in  the  policy,  to  Reed,  and  made  the  policy 
to  all  intents  and  purposes  a  policy  for  the  sole  benefit  of  Reed 
as  mortgagee,  as  much  as  if  the  insurance  had  been  made  in 
his  own  name. 

To  this  suggestion  several  answers  may  be  made,  each  of 
which  is  equally  fatal  to  the  construction  contended  for.  In 
the  first  place,  although  an  assignment  to  Reed  was  authorized 
by  the  policy,  it  was  never  disclosed  to  the  American  Insurance 
Company  for  what  purposes  or  objects  the  assignment  was  to 
be  made;  whether  to  Reed  as  trustee,  or  agent  of  the  insured, 
or  for  fugitive  and  temporary  purposes,  or  as  a  security  for 
debts,  or  whether  it  was  designed  to  be  absolute  and  uncon- 
ditional. Neither  was  it  disclosed  to  the  company  that  Reed 
was  in  point  of  fact  a  mortgagee ;  nor  were  the  company  re- 
quested to  insure  his  interest  as  mortgagee,  or  to  make  the 
insurance  exclusively  upon  his  interest  and  for  his  account. 
Now,  as  has  been  already  seen,  an  insurance  for  a  mortgagor, 
and  one  for  a  mortgagee,  involve  very  different  considerations, 
responsibilities,  rights,  and  duties,  and  the  company  might  well 
be  willing  to  make  an  insurance  upon  the  property  on  account 
of  the  mortgagors,  when  they  might  be  unwilling  to  make  any 
on  account  of  the  mortgagee.  And  it  is  clear,  upon  principle, 
that  no  policy  can  or  ought  to  be  deemed  a  policy  exclusively 
upon  the  interest  of  the  mortgagee,  unless  the  company  have 
notice  that  it  is  so  designed,  and  they  assent  to  it  A  mortgage 
interest  is  without  doubt  an  insurable  interest,  but  then  it  is  a 
special  i u teres t,  and  should  be  made  known  to  the  underwriters. 
Mr.  Marshall,  in  his  Treatise  on  Insurance  against  fire,  says : 
"  It  is  not  necessary,  however,  in  all  cases,  in  order  to  constitute 
an  insurable  interest,  that  the  insured  shall  in  every  instance 
have  the  absolute  and  unqualified  property  of  the  effects  in- 
sured. A  trustee,  a  mortgagee,  a  reversioner,  a  factor,  an  agent 
with  the  custody  of  goods  to  be  sold  upon  commission,  may 
insure,  but  with  this  caution,  that  the  nature  of  the  property  be 
distinctly  specified."  2  Marsh.  Insur.  b.  4,  c.  2,  p.  789.  This 
language  was  quoted  with  approbation  by  this  court  in  the  case 
of  The  Columbia  Insurance  Company  v.  Lawrence^  2  Pet  25,  49, 
and  the  reason  for  it  is  there  given  by  the  court.  "  Generally 
speaking,"  said  the  court,  u  insurances  against  fire  are  made  in 
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the  confidence  that  the  assured  will  use  all  precautions  to  avoid 
the  calamity  insured  against,  which  would  be  suggested  by  his 
interest.  The  extent  of  his  interest  must  always  influence  the 
underwriter  in  taking  or  rejecting  the  risk,  and  in  estimating 
the  premium.  So  far  as  it  may  influence  him  in  these  respects, 
it  ought  to  be  communicated  to  him.  Underwriters  do  not  rely 
so  much  upon  the  principles  as  on  the  interest  of  the  assured, 
and  it  would  seem,  therefore,  to  be  always  material  that  they 
should  know  how  far  this  interest  is  engaged  in  guarding  the 
property  from  loss."  Now,  since  there  is  no  pretence  to  say, 
that  the  interest  of  Reed  as  mortgagee  was  disclosed  to  the 
company,  or  that  the  company  agreed  to  insure  his  interest  as 
mortgagee,  and  that  only,  it  would  seem  to  follow  that  the 
policy  cannot  be  construed  to  operate  in  the  manner  pro- 
pounded by  the  instruction  prayed  by  the  plaintiff. 

In  the  next  place,  the  policy  itself,  upon  its  very  terms,  admits 
of  no  such  interpretation  to  give  due  effect  to  those  terms.  The 
policy,  as  has  been  already  stated,  is  in  the  name  of  the  owners, 
and  for  their  account,  and  on  their  property.  If  it  was  designed 
solely  for  Reed,  why  was  he  not  named,  and  he  alone  uamed  as 
the  insured  ?  How  can  any  court  be  at  liberty,  without  other 
explanatory  words,  to  construe  a  policy  made  by  A.,  in  his  own 
name,  on  his  property,  to  be,  not  a  policy  on  his  own  interest, 
but  on  the  interest  of  B.,  who  is  a  stranger  to  the  policy  ?  The 
language  of  Lord  King,  and  Lord  Hardwicke,  and  of  this  court, 
in  the  cases  already  cited,  show  conclusively  that  policies  of  this 
sort  a/e  not  deemed  in  their  nature  incidents  to  the  property 
insured,  but  that  they  are  mere  special  agreements  with  the 
persons  insuring  against  such  loss  or  damage  as  they  may  sus- 
tain, and  not  the  loss  or  damage  that  any  other  person  having 
an  interest  as  grantee,  or  mortgagee,  or  creditor,  or  otherwise, 
may  sustain  by  reason  of  a  subsequent  destruction  thereof  by 
fire.  It  would  seem,  then,  repugnant  to  the  terms  of  this  policy 
to  construe  it  to  be  not  what  it  purports  to  be,  an  insurance  for 
the  owner  of  the  property,  but  an  insurance  for  an  undisclosed 
creditor  or  mortgagee.  It  would  materially  change  the  lan- 
guage, the  objects,  and  the  obligations  of  the  parties  thereto. 

In  the  next  place,  it  would,  in  our  judgment,  be  inconsistent 
with  the  manifest  intention,  as  well  of  the  insured  as  of  Reed, 
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to  give  it  such  an  interpretation.  The  agreement  between 
Samuel  G.  Wheeler  and  Reed,  of  the  17th  of  October,  1836, 
demonstrates,  in  the  dearest  manner,  that  the  policy  was  to  be 
effected  by  the  Wheelers,  as  owners,  and  to  be  assigned  after  it 
was  effected  by  them  to  Reed,  as  collateral  security  for  his  bond 
and  mortgage  ;  and  it  was  only  upon  their  neglect  to  procure 
such  insurance  and  assign  the  policy,  that  Reed  was  to  be  at 
liberty  to  do  the  same  at  their  expense.  The  language  of  the 
instrument  is  :  "I  do  hereby  agree  with  Epenetus  Reed,  &c, 
that  I  will  effect  a  policy  of  insurance  upon  the  said  property 
in  the  name  of  myself,  or  of  myself  and  Henry  M.  Wheeler, 
for  the  sum  of  at  least  $10,000,  and  assign  the  same  to  him  as 
collateral  security  to  said  bond  and  mortgage;  and  that  I  will 
annually  renew  the  said  policy,  or  effect  a  new  one,  and  keep 
each  assigned  to  him  as  security,  &c,  and  the  policy  held  by 
him  as  collateral  security;  and  if  I  neglect  so  to  insure  and 
assign  for  the  space  of  ten  days,  then  that  said  Reed  may  do 
the  same  at  my  expense,"  &c.  Now,  language  more  direct  than 
this  can  scarcely  be  imagined  to  express  the  intentions  of  the 
parties,  that  the  insurance  was  to  be  made  in  the  name  of  the 
owners,  upon  their  interest  in  the  property,  and  for  their  ac- 
count, and  the  policy  to  be  assigned  as  collateral  security  to 
Reed.  Not  one  word  is  said  that  the  insurance  was  to  be 
solely  and  exclusively  for  Reed,  as  mortgagee ;  for  in  such  a 
case  he  would  hold  the  policy  as  a  principal  and  not  as  a  col- 
lateral security.  It  is  obvious  from  the  language,  also,  that 
Reed  was  not  to  be  the  absolute  owner  of  the  policy,  as  he 
would  be  if  made  for  him  exclusively  as  mortgagee,  but  he  was 
to  bold  it  as  collateral  security.  If,  then,  the  debt  of  Reed 
should  be  paid  or  extinguished  in  the  whole  or  in  part,  would 
not  the  right  of  the  owners  eorrespondently  attach  to  the  policy?/ 
If  the  whole  debt  was  paid,  would  they  not  be  entitled  to  a 
reassignment  thereof?  Yet,  unless  in  such  a  case  the  .policy 
attached  to  the  property  for  their  own  account  and  benefit,  the 
reassignment  would  be  a  mere  nullity.  To  us  it  seems  beyond 
all  reasonable  doubt  that  the  policy  under  this  agreement  was 
designed  by  the  parties  to  be  on  account  of  the  owners  and  for 
their  benefit,  and  that  it  was  to  be  only  collateral  security  to 
Reed  to  the  extent  of  any  interest  he  might  have  therein  in  case 
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of  loss  by  fire.  In  this  view  it  operated  as  a  security  to  the 
owners  against  the  entire  loss.  In  any  other  view  they  would 
only  change  their  creditors  upon  any  loss  from  Reed  to  the 
underwriters. 

Besides,  in  point  of  fact,  the  policy  must  have  its  effect  and 
operation  from  the  time  of  its  execution,  and  not  otherwise. 
The  language  of  the  policy  is,  "  that  the  assured  may  assign 
this  policy  to  Epenetus  Reed,"  not  that  this  policy  shall  now  be 
for  Epenetus  Reed  or  in  his  interest.  The  owners,  then,  had  an 
option  whether  to  assign  or  not.  If  they  never  had  assigned 
the  policy  to  Reed  at  all,  and  a  loss  had  occurred,  would  not 
the  loss  have  been  payable  to  the  owners  ?  In  point  of  fact, 
the  policy,  although  made  on  the  12th  of  December,  1836,  was 
not  assigned  to  Reed  until  the  21st  of  January,  1837.  In  whom 
did  the  interest  then  originally,  and  in  the  intermediate  time, 
vest,  under  the  policy?  Clearly  in  the  owners,  for  they  and 
they  only  had  any  interest  in  the  property  or  the  policy  until 
the  assignment  was  made.  The  authorities  all  hold  that  the 
party  insured  must  have  an  interest  at  the  time  of  the  making 
of  the  policy,  as  well  as  at  the  time  of  the  loss ;  and  if  Reed 
had  no  interest,  upon'  which  the  policy  would  attach  by  its 
terms  when  the  insurance  was  made,  but  acquired  it  afterwards, 
and  the  policy  had  been  made  upon  his  sole  account,  it  would 
have  been  a  mere  nullity.  The  subsequent  renewals  were  to  the 
same  effect,  and  for  the  same  purposes  and  parties  as  the  orig- 
inal policy.  Carpenter,  after  he  became  sole  owner,  did  not 
assign  the  policy  to  Reed  until  the  23d  of  May,  1838,  more 
than  five  months  ctfter  the  renewals,  and  more  than  one  month 
after  the  conveyance  of  the  whole  property  to  himself.  Now, 
the  question  may  be  here  again  asked,  whether,  if  the  loss  had 
occurred  before  these  assignments,  a  recovery  upon  the  policy 
might  not  have  been  had  by  Carpenter,  in  his  own  name,  and 
for  his  own  account?  We  think  that  the  question  must  be 
answered  in  the  affirmative;  and  if  so,  then  it  demonstrates 
that  the  policy  made  in  the  name  of  the  owners  was  for  their 
account  and  benefit ;  and  payment  was,  in  case  of  loss,  to  be 
made  to  Reed. 

For  these  reasons  we  are  of  opinion  that  the  first  instruction 
asked  of  the  court  was  rightly  refused,  and  that  the  instruction 
given  was  entirely  correct. 
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The  second  instruction  asked  proceeds  upon  the  ground  that, 
althoogh  the  policy  of  the  American  Insurance  Company,  of 
the  6th  of  December,  1836,  was  good  upon  its  face,  yet  if,  in 
point  of  fact,  it  was  procured  by  a  material  misrepresentation 
by  the  owners  of  the  cost  and  value  of  the  premises  insured,  it 
was  to  be  deemed  utterly  null  and  void,  and  therefore  as  a 
nail  and  void  policy,  notice  thereof  need  not  have  been  given  to 
the  Washington  Insurance  Company  at  the  time  of  underwrit- 
ing the  policy  declared  on.  The  court  refused  to  give  the  in- 
struction; and,  on  the  contrary,  instructed  the  jury  that  if  the 
policy  of  the  American  Insurance  Company  was,  at  the  time 
when  that  at  the  Washington  Insurance  Office  was  made,  treated 
by  all  the  parties  thereto  as  a  subsisting  and  valid  policy,  and 
bad  never,  in  fact,  been  avoided,  but  was  still  held  by  the  assured 
as  valid,  then  that  notice  thereof  ought  to  have  been  given  to 
the  Washington  Insurance  Company,  and  if  it  was  not,  the 
policy  declared  on  was  void. 

We  are  of  opinion  that  the  instruction,  as  asked,  was  prop- 
erly refused,  and  that  given  was  correct  It  is  not  true,  that 
because  a  policy  is  procured  by  misrepresentation  of  material 
facts,  it  is  therefore  to  be  treated,  in  the  sense  of  the  law,  as 
utterly  void  ab  initio.  It  is  merely  voidable,  and  may  be  avoided 
by  the  underwriters  upon  due  proof  of  the  facts ;  but  until  so 
avoided,  it  must  be  treated,  for  all  practical  purposes,  as  a  sub- 
sisting policy.  In  this  very  case  the  policy  has  never,  to  this 
very  day,  been  avoided,  or  surrendered  to  the  company.  It  is 
held  by  the  assured ;  and  he  may,  if  he  pleases,  bring  an  action 
thereon  to-morrow ;  and  unless  the  uuderwriters  should  at  the 
trial  prove  the  misrepresentation,  he  will  be  entitled  to  recover. 
Bat  the  question  is  not,  how  the  policy  may  now  be  treated  by 
the  parties,  but  how  was  it  treated  by  them  at  the  time  when 
the  policy  declared  on  was  made  ?  It  was  then  a  subsisting 
policy,  treated  by  all  parties  as  valid,  and  supposed  by  the  un- 
derwriters to  be  so.  The  misrepresentation  does  not  then  seem 
to  have  been  known  to  the  American  Insurance  Company.  It 
was  an  extrinsic  fact;  and  if  known  to  the  American  Insurance 
Company,  it  certainly  was  not  known  to  the  Washington  In- 
surance Company.  How  were  the  latter  to  arrive  at  any  knowl- 
edge of  the  facts  of  misrepresentation ;  aud  how  were  they  to 
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avail  themselves  of  the  fact,  if  the  American  Insurance  Com- 
pany should  not  choose  to  insist  upon  it?  Nor  is  it  immaterial 
in  the  present  case,  as  was  suggested  at  the  bar,  that  the  present 
plaintiff  now  seeks  to  avail  himself  of  his  own  misrepresenta- 
tion, or  that  of  those  under  whom  he  claims,  to  protect  himself 
against  his  own  laches  in  not  giving  notice  of  the  policy  to  the 
underwriters.  And  it  may  well  be  doubted  whether  a  party  to 
a  policy  can  be  allowed  to  set  up  his  own  misrepresentations  to 
avoid  the  obligations  deducible  from  his  own  contract.  Be  this 
as  it  may,  it  is,  in  our  judgment,  free  from  all  reasonable  doubt, 
that  notice  of  a  voidable  policy  must  be  given  to  the  under- 
writers ;  for  such  a  case  falls  within  the  words  and  meaning  of 
the  stipulations  in  the  policy.  It  is  a  prior  policy,  and  it  has  a 
legal  existence  until  avoided. 

Indeed,  we  are  not  prepared  to  say  that  the  court  might  not 
have  gone  further,  and  have  held  that  a  policy  —  existing  and 
in  the  hands  of  the  insured,  and  not  utterly  void  upon  its  very 
face,  without  any  reference  whatever  to  any  extrinsic  facts  — 
should  have  been  notified  to  the  underwriters,  even  although  by 
proofs,  afforded  by  such  extrinsic  facts,  it  might  be  held  in  its 
very  origin  and  concoction  a  nullity.  And  this  leads  us  to  say 
a  few  words  upon  the  nature  and  importance  and  sound  policy 
of  the  clauses  in  fire  policies,  respecting  notice  of  prior  and  sub- 
sequent policies.  They  are  designed  to  enable  the  underwrit- 
ers, who  are  almost  necessarily  ignorant  of  many  facts  which 
might  materially  affect  their  rights  and  interests,  to  judge 
whether  they  ought  to  insure  at  all,  or  for  what  premium ;  and 
to  ascertain  whether  there  still  remains  any  such  substantial  in- 
terest of  the  insured  in  the  premises  insured,  as  will  guarantee 
on  his  part  vigilance,  care,  and  strenuous  exertions  to  preserve 
the  property.  To  quote  the  language  of  this  court  in  the  pas- 
sage already  cited,  the  underwriters  do  not  rely  so  much  upon 
the  principles  as  upon  the  interest  of  the  assured.  Besides,  in 
these  policies  there  is  an  express  provision  that  in  cases  of  any 
prior  or  subsequent  insurances,  the  underrwiters  are  to  be  liable 
only  for  a  ratable  proportion  of  the  loss  or  damage  as  the 
amount  insured  by  them  bears  to  the  whole  amount  insured 
thereon.  So  that  it  constitutes  a  very  important  ingredient  in 
ascertaining  the  amount  which  they  are  liable  to  contribute 
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towards  any  loss;  and  whether  there  be  any  other  insurance  or 
not  apon  the  property  is  a  fact  perfectly  known  to  the  insured, 
and  not  easily  or  ordinarily  within  the  means  of  knowledge  of 
the  underwriters.  The  public,  too,  have  an  interest  in  main- 
taining the  validity  of  these  clauses,  and  giving  them  full  effect 
and  operation.  They  have  a  tendency  to  keep  premiums  down 
to  the  lowest  rates,  and  to  uphold  institutions  of  this  sort,  so 
esseutial  in  the  present  state  of  our  country  for  the  protection 
of  the  vast  interests  embarked  in  manufactures,  and  on  consign- 
ments of  goods  in  warehouses.  If  these  clauses  are  to  be  con- 
strued with  a  close  and  scrutinizing  jealousy,  when  they  may 
be  complied  with  in  all  cases  by  ordinary  good  faith  and  ordi- 
nary diligence  on  the  part  of  the  insured,  the  effect  will  be  to 
discourage  the  establishment  of  fire  insurance  companies,  or  to 
restrict  their  operations  to  cases  where  the  parties  and  premises 
are  within  the  personal  observation  and  knowledge  of  the  un- 
derwriters. Such  a  course  would  necessarily  have  a  tendency 
to  enhance  premiums,  and  to  make  it  difficult  to  obtain  insur- 
ances where  the  parties  live,  or  the  property  is  situate,  at  a 
distance  from  the  place  where  the  insurance  is  sought. 

Bat,  be  these  considerations  as  they  may,  we  see  no  reason 
why,  as  these  clauses  are  a  known  part  of  the  stipulations  of 
the  policy,  they  ought  not  to  receive  a  fair  and  reasonable  inter- 
pretation according  to  their  terms  and  obvious  import.  The  in- 
sured has  no  right  to  complain,  for  he  assents  to  comply  with 
all  the  stipulations  on  his  side,  in  order  to  entitle  himself  to  the 
benefit  of  the  contract,  which,  upon  reason  or  principle,  he  has 
no  right  to  ask  the  court  to  dispense  with  the  performance  of 
his  own  part  of  the  agreement,  and  yet  to  bind  the  other  party 
to  obligations,  which,  but 'for  these  stipulations,  would  not  have 
heen  entered  into.  We  are,  then,  of  opinion  that  there  is  no 
error  in  the  second  instruction.  On  the  contrary,  there  is  strong 
ground  to  contend  that  the  stipulations  in  the  policy  as  to  notice 
of  any  prior  and  subsequent  policies,  were  designed  to  apply  to 
all  cases  of  policies  then  existing  in  point  of  fact,  without  any 
inquiry  into  their  original  validity  and  effect,  or  whether  they 
niight  be  void  or  voidable. 

We  have  not  thought  it  necessary  upon  this  occasion  to  go 
into  an  examination  of  the  cases  cited  from  the  New  York  and 
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Massachusetts  Reports,  either  upon  this  last  point,  or  upon  the 
former  point.  The  decisions  Jn  those  cases  are  certainly  open 
to  some  of  the  grave  doubts  and  difficulties  suggested  at  the 
bar,  as  to  their  true  bearing  and  results.  The  circumstances, 
however,  attending  them,  are  distinguishable  from  those  of  the 
case  now  before  us,  and  they  certainly  cannot  be  admitted  to 
govern  it.  The  questions  under  our  consideration  are  questions 
of  general  commercial  law,  and  depend  upon  the  construction 
of  a  contract  of  insurance,  which  is  by  no  means  local  in  its 
character,  or  regulated  by  any  local  policy  or  customs.  What- 
ever respect,  therefore,  the  decisions  of  state  tribunals  may  have 
on  such  a  subject,  and  they  certainly  are  entitled  to  great  respect, 
they  cannot  conclude  the  judgment  of  this  court.  On  the  con- 
trary, we  are  bound  to  interpret  this  instrument  according  to 
our  own  opinion  of  its  true  intent  and  objects,  aided  by  all  the 
lights  which  can  be  obtained  from  all  external  sources  whatso- 
ever; and  if  the  result  to  which  we  have  arrived  differs  from 
that  of  these  learned  state  courts,  we  may  regret  it,  but  it 
cannot  be  permitted  to  alter  our  judgment. 

The  third  instruction  prayed  the  court  to  instruct  the  jury 
that  if  the  Washington  Insurance  Company  had  notice,  in  fact, 
of  the  existence  of  the  policy  in  the  American  Office,  that  "  was 
in  law  a  compliance  with  the  terms  of  the  policy."  The  court 
refused  to  give  the  instruction  as  prayed,  but  instructed  the  jury 
that  at  law,  whatever  might  be  the  case  in  equity,  mere  parol 
notice  of  such  insurance  was  not,  of  itself,  sufficient  to  comply 
with  the  requirements  of  the  policy  declared  on ;  but  that  it 
was  necessary,  in  case  of  any  such  prior  policy,  that  the  same 
should  not  only  be  notified  to  the  company,  but  should  be  men- 
tioned in  or  indorsed  upon  the  policy  ;  otherwise  the  insurance 
was  to  be  void  and  of  no  effect.  We  think  this  instruction  was 
perfectly  correct.  It  merely  expresses  the  very  language  and 
sense  of  the  stipulation  of  the  policy ;  and  it  can  never  be  prop- 
erly said  that  the  stipulation  in  the  policy  is  complied  with, 
when  there  has  been  no  such  mention  or  indorsement  as  it  pos- 
itively requires,  and  without  which  it  declares  the  policy  shall 
henceforth  be  void  and  of  no  effect 

The  fourth  and  last  instruction  given  by  the  court,  stands 
upon  the  same  considerations  as  those  already  mentioned;  and 
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it  woald  be  a  useless  task  to  repeat  them.  If  the  other  instruc- 
tions given  by  the  court  were  correct,  it  is  admitted  that  this 
cannot  be  deemed  erroneous. 

Upon  the  whole,  our  opinion  is  that  the  judgment  of  the  cir- 
cuit court  ought  to  be  affirmed  with  costs. 


This  case  has  been  much  criticised  upon 
the  point  of  the  necessity  of  giving  notice 
of  the  prior  insurance,  especially  in  Mas- 
sachusetts. See  Clark  v.  New  England 
MuL  Fire  Ins.  Co.  6  Cush.  342  (1850). 
The  doctrine  of  the  latter  case  is,  that  if 
the  policy  of  which  notice  was  not  given 
was  based  upon  a  material  misrepresen- 
tation, notice  was  unnecessary.  The  court 
speak  of  a  misrepresentation  which  was 
of  the  essence  of  the  contract,  and  their 
language  clearly  implies  that  if  such  was 
not  the  character  of  the  misrepresentation, 
the  policy  is  not  void,  and  notice  of  it 
most  be  given.  If  this  means  that  the 
minds  of  the  parties  must  meet  before  a 
contract  can  arise,  and  that  the  fact  mis- 
represented must  be  so  important  that 
there  could  have  been  no  union  of  minds 
in  the  assumed  contract,  in  order  to  ex- 
cuse notice  of  the  policy,  the  proposition 
is  perfectly  in  telligible.  Where  the  policy 
has  never  attached,  there  can  be  no  need, 
in  reason,  of  giving  notice  of  the  lifeless 
paper. 

In  this  aspect  the  case  is  much  as  if  a 
condition  precedent  to  the  existence  of 
the  contract  had  not  been  performed.  But 
supposing  the  contract  has  once  gone  into 
effect,  and  that  the  ground  for  excuse  of 
notice  is  the  breach  of  a  condition  subse- 
quent, as  the  non-payment  of  the  second 
or  third  premium ;  how  will  this  affect  the 
easel  The  usual  stipulation  in  such  cases 
is,  that  the  policy  shall  become  null  and 
void  by  the  failure  to  pay  the  premium 
when  due ;  and  yet  it  has  often  been  de- 
cided that  such  a  condition  is  waived  by 
asnbseqnent  receipt  of  the  money,  or  by 
suing  on  a  premium  note.  Bouton  v. 
American  Mutual  Life  Ins.  Co.  25  Conn. 
M2 ;  S.C.I  Life  A  Ac  In«.  R.  51  (1857)  ; 
Miller  v.  Brooklyn  Life  Ins.  Co.  2  Life  & 
Ac.  Ins.  R.  35 ;  S.  C.  affirmed,  lb.  693 ; 
13  Wall.  (1871) ;  Mutual  Benefit  Life  Ins. 


Co.  v.  Jarvis,  22  Conn.  133 ;  S.  C.\  Life 
&  Ac.  Ins.  R.  5  (1852) ;  Insurance  Co.  v. 
Slockbower,  26  Penn.  St.  199  (1856); 
Wingv.  Harvey,  5  De  G.,  M.  &  G.  265 ; 
6'.  C.  2  Life  &  Ac.  Ins.  R.  365  (1854). 
See  also  Smith  v.  Saratoga  Ius.  Co.  ante, 
p.  97,  note. 

It  results  from  these  cases,  if  they  are 
strictly  accurate  in  holding  thnt  the  policy 
is  revived  by  the  action  of  the  company, 
that  the  term  "  void  M  means  "  voidable ; " 
and  in  these  cases  it  would  seem  necessary 
that  notice  of  such  other  insurance  should 
be  given.  See  also  Atlantic  Ins.  Co.  v. 
Goodall,  35  N.  H.  328  (1857);  David  v. 
Hartford  Fire  Ins.  Co.  13  Iowa,  69  (1862). 
But  whether  this  is  true  in  any  particular 
case  or  not  must  be  determined  largely  by 
the  language  of  the  contract,  it  is  clear 
thnt  the  policy  could  be  so  worded  as  to 
become  absolutely  void,  beyond  the  power 
of  ratification,  upon  the  happening  of  a 
future  event  or  condition,  so  that  notice 
of  it  would  not  be  essential.  This,  how- 
ever, is  believed  to  be  unusual. 

Upon  the  general  question  of  notice  of 
other  insurance  see  Mitchell  v.  Lycoming 
Mut.  Ins.  Co.  51  Penn.  St.  402  (1865); 
Stacey  v.  Franklin  Ins.  Co.  2  Watts  &  S. 
506,  ante,  p.  108 ;  Jackson  v.  Massachusetts 
Mut.  Fire  Ins.  Co.  23  Pick.  418  (1839) ; 
Clark  v.  New  England  Mut.  Fire  Ins.  Co. 
6  Cush.  342,  supra ;  Jackson  v.  Farmers' 
Mut.  Fire  Ins.  Co.  5  Gray,  52  (1855); 
Hardy  v.  Union  Mut.  Fire  Ins.  Co.  4  Al- 
len, 217  (1862) ;  Schenck  v.  Mercer  County 
Mut.  Ins.  Co.  4  Zabr.  447  (1854)  ;  Phil- 
brook  v.  New  England  Mut.  Ins.  Co.  37 
Maine,  137  (1853);  Bigfer  v.  New  York 
Central  Ins.  Co.  20  Barb.  635 ;  S.  C. 
affirmed,  22  N.  Y.  402  (1860)  ;  Gale  v. 
Belknap  Ins.  Co,  41  N.  H.  170  (1860); 
Rising  Sun  Ins.  Co,  v.  Slaughter,  20  Ind. 
520  (1863). 
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Bernard    Rafferty   vs.  The    New  Brunswick  Insurance 

Company.1 

(  Supreme  Court,  New  Jersey,  February  Term,  1842.) 

Policy.  —  Dwelling-house.  —  Storing  Liquors.  —  Tavern-keeper, 

It  is  not  a  violation  of  a  policy  of  insurance  that  a  house  insured  as  a  dwelling-hoose  was 
afterwards  occupied  as  a  boarding-house,  if  keeping  a  boarding-house  is  not  in  the  enu- 
meration of  things  forbidden. 

The  keeping  of  spirituous  liquors  in  the  building  insured  for  purposes  of  consumption,  or 
for  sale  by  retail  to  boarders  and  others,  is  not  a  storing  within  the  meaning  of  the 
policy. 

The  retailing  spiritous  liquors  without  license  does  not  constitute  the  occupant  a  tavern- 
keeper  within  the  meaning  of  the  policy. 

Whitehead,  J.  On  the  trial  of  this  cause  at  the  Essex  cir- 
cuit, the  plaintiff'  gave  in  evidence  the  policy  of  insurance,  affi- 
davits of  the  extent  of  the  loss,  certificate  of  magistrate,  &c 
He  also  proved  the  time  when  the  fire  took  place,  and  the  extent 
of  the  loss  as  estimated  by  mechanics. 

The  defendants,  on  their  part,  proved  by  their  agent  that  be 
was  called  upon  by  the  plaintiff  to  make  a  survey  of  the  house. 
That  it  was  represented  by  the  plaintiff  to  be  a  private  dwell- 
ing-house. That  at  the  time  the  insurance  was  effected  it  was 
.  not  kept  as  a  boarding  house,  and  he  saw  no  bar  in  it  They  also 
proved  by  a  number  of  witnesses,  that  at  the  time  of  the  fire 
and  before  it  was  in  the  possession  of  a  woman,  a  tenant  of  the 
plaintiff,  who  kept  it  as  a  boarding-house,  had  a  regular  bar 
where  liquor  was  sold  by  retail  to  the  boarders  and  others  who 
called.  That  all  kinds  of  spirituous  liquors  were  kept  in  open 
view  in  decanters,  demijohns,  and  kegs,  and  that  it  was  a  place 
of  common  resort  for  the  neighborhood. 

The  building  was  insured  as  a  dwelling-house,  and  the  policy 
contains  the  following  clause :  "And  it  is  agreed  and  declared 
to  be  the  true  intent  and  meaning  of  the  parties  hereto,  that  in 
case  the  above  mentioned  building  shall  at  any  time  after  the 
making  and  during  the  time  this  policy  would  otherwise  con- 
tinue in  force,  be  appropriated,  applied,  or  used  to  or  for  the 
purpose  of  carrying  on  or  exercising  therein  any  trade,  business, 

1  3  Harrison,  480. 
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or  vocation,  denominated  hazardous  or  extra  hazardous,  or  speci- 
fied in  the  memorandum  of  special  rates  in  the  proposals  an- 
nexed to  this  policy,  or  for  the  purpose  of  storing  therein  any 
of  the  articles,  goods,  or  merchandise,  in  the  same  proposals 
denominated  hazardous  or  extra  hazardous,  or  included  in  the 
memorandum  of  special  rates,  unless  herein  otherwise  specially 
provided  for,  or  hereafter  agreed  by  this  corporation  in  writing, 
to  be  added  or  indorsed  upon  this  policy,  then  and  from  thence- 
forth, so  long  as  the  same  shall  be  so  appropriated,  applied,  or 
used,  these  presents  shall  cease  and  be  of  no  force  or  effect." 

Spirituous  liquor  is  classed  in  the  proposals  annexed  to  the 
policy  as  an  article  denominated  hazardous,  as  is  also  the  busi- 
ness or  trade  of  tavern-keeper. 

The  judge  charged  the  jury  upon  the  questions  raised  at  the 
circuit,  and  afterwards  discussed  in  the  argument  of  the  rule 
for  new  trial :  that  the  keeping  of  a  boarding  house  by  the 
tenant  was  not  a  violation  of  the  policy ;  that  the  mere  keeping 
of  spirituous  liquors  in  decanters,  or  demijohns  and  kegs,  for 
the  use  of  the  family  and  to  sell  to  the  boarders,  was  not  a 
storing1  of  liquors  within  the  meaning  of  the  policy.  Whether 
the  woman  kept  a  tavern,  contrary  to  the  provisions  of  the 
policy,  or  not,  was  submitted  as  a  question  for  the  consideration 
of  the  jury.  Upon  this  part  of  the  case  the  judge  charged  the 
jury  as  follows  :  "A  person  may  keep  tavern  without  a  license. 
There  is  no  penalty  for  keeping  a  tavern  or  inn  without  a 
license,  but  there  is  a  penalty  for  a  tavern-keeper  or  inn-keeper, 
or  any  other  person,  selling  liquor  without  a  license.  If,  there- 
fore, a  man  or  woman  sets  up  or  opens  a  house  of  entertainment 
for  travellers  or  others,  and  furnishes  them  with  meat,  drink, 
and  lodging,  for  pay  and  emolument,  it  is  an  inn  or  tavern  to 
all  intents  and  purposes;  and  if,  under  the  evidence  of  this 
cause,  you  think  that  the  tenant  kept  a  tavern  in  the  sense  I 
have  mentioned,  then  you  ought  to  find  for  the  defendants.  It- 
has  not  been  insisted  that  a  license  is  necessary  to  constitute  a 
tavern  within  the  meaning  of  the  policy,  nor  do  I  think  it  can 
reasonably  be  contended  for." 

The  plaintiff  having  obtained  a  verdict,  the  defendants  seek 
to  set  it  aside  as  being  against  law  and  evidence. 

First    It  is  said  the  policy  ought  to  be  avoided  because  the 
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bouse  was  insured  as  a  dwelling-house,  and  the  plaintiff  per- 
mitted it  to  be  occupied  as  a  boarding-house,  and  that  the  judge 
erred  in  his  charge  to  the  jury  in  this  respect  To  determine 
this  we  must  ascertain  whether  the  change  from  a  dwelling- 
house,  or  a  private  dwelling-house,  as  was  insisted  on  in  the 
argument,  to  a  boarding-house,  was  a  violation  of  any  pro- 
hibition contained  in  the  contract  between  the  parties. 

The  keeping  of  boarding-houses  is  not  prohibited  by  the 
policy  in  express  terms.  There  is  no  reference  to  them  in  the 
trades  or  business  denominated  hazardous  or  extra  hazardous. 
And  if  the  company  have  not  seen  fit  to  classify  them  as  ex- 
posed to  greater  risk  than  ordinary  dwelling-houses,  they  can- 
not, with  any  show  of  propriety,  ask  to  avoid  the  policy  on 
this  ground. 

The  true  rule,  I  apprehend,  was  laid  down  by  Oakley,  J, 
in  Langdon  v.  Tlie  New  York  Equitable  Insurance  Company 
1  Hall,  226:  "Where  the  insurance  is  general  on  the  building, 
or  where  a  store,  in  general  terms,  is  insured,  the  true  construc- 
tion of  the  policy  undoubtedly  is,  that  all  kinds  of  business 
may  be  carried  on,  and  all  kinds  of  goods  and  merchandise 
kept  in  the  building,  except  such  as  are  expressly  prohibited." 
This  case  was  removed  by  writ  of  error  to  the  supreme  court 
of  the  state  of  New  York,  the  judgment  affirmed,  and  is  re-, 
ported  in  6  Wend.  623.  The  supreme  court  held,  in  reference 
to  the  same  question,  that  "  the  enumeration  of  certain  trades 
or  kinds  of  business,  as  prohibited  on  the  ground  of  being 
hazardous,  is  an  admission  that  all  other  kinds  are  lawful  under 
the  contract." 

In  Doe  ex  dem.  Pitt  v.  Laming,  4  Campbell,  76,  the  court 
ruled  that  a  coffee-house  was  not  an  inn  within  the  meaning  of 
a  policy  of  insurance  against  fire,  enumerating  the  trade  of  an 
inn  keeper,  with  others,  as  extra  hazardous,  and  not  covered  by 
the  policy. 

As  the  plaintiff,  in  this  case,  was  not  prohibited  by  his  con- 
tract with  the  defendants  from  keeping  a  boarding-house,  I  am 
of  opinion  that  the  charge  of  the  judge,  in  this  respect,  was 
correct 

Second.  It  is  said  the  policy  should  be  avoided  because  the 
premises  were  used  for   storing  spirituous  liquors,  and  that 
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herein  was  also  error  on  the  part  of  the  judge  in  his  charge  to 
the  jury. 

Was  the  keeping  of  the  liquors  in  the  house,  as  proved  on 
the  trial,  a  storing  therein  prohibited  by  the  policy  ?  I  think 
not  The  liquors  kept  by  this  tenant  were  for  the  consumption 
of  her  family,  or  to  be  sold  to  the  boarders  or  others.  No  part 
of  the  house  was  used  as  a  Warehouse,  wherein  spirituous 
liquors  or  any  other  articles  were  deposited  for  safe  keeping  and 
redelivery  in  specie.  It  does  not  appear  that  any  larger  quan- 
tities were  kept  than  she  may  have  considered  her  business 
required,  and,  from  the  evidence,  it  is  not  probable  that  the 
whole  stock  of  liquor  which  she  bad  in  decanters,  demijohns, 
and  kegs,  at  any  one  time,  was  as  much  as  many  private  gen- 
tlemen have  in  their  cellars  for  their  own  use.  To  adjudge  the 
keeping  of  the  spirituous  liquors,  under  the  circumstances  of 
this  case,  to  be  a  storing  of  them,  in  violation  of  the  policy, 
would  be  a  perversion  of  the  term.  It  is  difficult  to  define  pre- 
cisely the  meaning  of  the  word  storing,  as  used  by  these  par- 
ties. I  have  examined,  with  some  care,  the  books  within  my 
reach  to  ascertain  the  adjudged  meaning  of  the  term,  and  can 
find  but  one  authority  upon  the  subject.  The  case  before  re- 
ferred to,  in  6  Wendell,  623,  was  upon  a  policy  of  insurance 
containing  substantially,  and  almost  literally,  the  same  pro- 
vision against  storing  in  the  building  insured  any  of  the  articles 
denominated  hazardous  or  extra  hazardous,  as  is  contained  in 
this  policy.  The  insurance  in  that  case  was  upon  "a  three 
story  brick  building,  with  slate  roof,  situate  at  the  corner  of  two 
streets."  When  the  fire  happened  the  building  was  occupied 
as  a  grocery  store,  and  the  tenant  bad  in  the  cellar  one  cask  of 
oil,  one  barrel  of  rum,  one  cask  of  Jamaica  spirits,  one  pipe  of 
gin,  and  some  molasses.  The  tenant  retailed  his  goods  from 
the  store,  and  kept  a  part  of  bis  stock  there  for  that  purpose, 
and  replenished  his  stock  from  that  in  the  cellar,  as  occasion 
required.  The  court  not  ouly  decided  that  a  grocery,  not  being 
prohibited,  might  be  kept  in  the  building,  but  that  the  keep- 
ing of  oil  and  spirituous  liquors  in  the  store,  under  the  cir- 
cumstances disclosed  in  the  case,  was  not  appropriating  or 
using  the  building  for  the  purpose  of  storing  those  articles, 
within  the  meaning  of  the  policy.     They  define  the  term  stor- 
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ing,  as  used  by  the  parties  in  this  case,  "  a  keeping  for  safe 
custody,  to  be  delivered  out  in  the  same  condition  substantially 
as  when  received,"  and  say  it  only  applies  when  the  storing  or 
safe  keeping  is  the  sole  or  principal  object  of  the  deposit,  and 
not  when  it  is  merely  incidental,  and  the  keeping  is  only  for  the 
purpose  of  consumption. 

Third.  It  is  alleged  that  the  tenant  kept  a  tavern  contrary  to 
the  express  conditions  of  the  policy,  and  that,  therefore,  no  re- 
covery can  be  had. 

If  we  lay  out  of  view  the  business  of  retailing  liquors,  pur- 
sued by  the  tenant  at  the  time  of  the  fire,  and  before,  there  was 
nothing  in  her  occupation  that  constituted  her  a  tavern-keeper 
in  point  of  law,  or  in  the  general  acceptation  of  the  term.  And 
surely,  the  simple  fact  of  a  person  selling  spirituous  liquors  by 
small  measure  will  not  constitute  him  a  tavern-keeper.  We 
were  referred  by  counsel  to  Webster's  dictionary  for  the  defini- 
tion of  the  word  "tavern"  He  defines  it  " a  house  licensed  to 
sell  liquor  to  be  drank  on  the  spot.  In  some  of  the  United 
States  tavern  is  synonymous  with  inn,  or  hotel,  and  denotes  a 
house /or  the  entertainment  of  travellers,  as  well  as  for  the  sale 
of  liquors,  licensed  for  that  purpose."  It  is  not  pretended  that 
the  tenant  was  in  this  sense  of  the  terra  a  tavern-keeper,  not 
having  received  license  for  that  purpose,  nor  did  she  hold  her- 
self out  as  such,  nor  did  she  entertain  the  travelling  communi- 
ty. Aside  from  the  unlawful  business  of  selling  liquor  by  small 
measure,  it  was  no  more  than  an  ordinary  boarding-house, 
which  she  was  clearly  entitled  to  keep.  The  mere  fact  of  sell- 
ing liquors  by  retail,  at  a  regular  bar  in  the  house,  to  the  board- 
ers and  others,  although  unlawful,  will  not  vitiate  the  policy 
any  more  than  the  transaction  of  any  other  unlawful  business 
upon  the  premises  not  prohibited  by  the  policy.  Whenever  it 
is  made  to  appear  that  the  fire  was  occasioned  by  such  unlaw- 
ful use  of  the  premises,  the  policy  is  destroyed.  Did  insurance 
companies  design  to  prohibit  the  sale,  by  retail  or  otherwise,  of 
spirituous  liquors  upon  premises  insured  by  them,  they  should 
make  it  a  part  of  their  contract,  so  that  the  insured  and  the 
community  generally  would  understand  their  rights  and  duties 
and  the  obligations  of  the  companies.  In  the  language  of  the 
judge,  in  his  charge  to  the  jury  in  this  case,  "  It  is  of  great  im- 
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portance  to  the  community  that  these  contracts  of  insurance 
against  loss  by  fire  should  be  well  understood,  and  be  faithfully 
carried  into  execution  by  the  parties.  On  the  one  hand,  the  in- 
surers ought  not  to  be  excused  from  payments  on  frivolous  ob- 
jections, or  merely  doubtful  grounds ;  and  on  the  other,  the 
insured  ought  not  to  be  allowed  to  recover,  if  he  has  violated 
the  conditions  pf  his  policy."  It  was  contended  by  the  counsel 
for  the  defendants  on  the  argument  that  as  the  building  was 
insured  as  a  dwelling-house,  and  represented  by  the  plaintiff  to 
defendants' agent  to  be  a  private  dwelling-house,  that  there  was 
a  warranty  on  his  part  that  it  should  not.  be  occupied  for  the 
purposes  proven  at  the  trial ;  and  that  in  suffering  it  to  be  occu- 
pied for  those  purposes,  there  was  a  breach  of  the  warranty,  or 
a  misrepresentation  in  a  material  matter  ;  and  iri  either  case  the 
policy  was  avoided.  If  I  am  right  in  the  view  I  have  taken  of 
the  case,  thefe  has  been  no  breach  of  warranty,  or  misrepresen- 
tation by  the  plaintiff,  as  there  could  be  neither  in  the  sense 
contended  for  by  the  counsel,  without  violating  some  stipulation 
or  condition  contained  in  the  contract  between  the  parties ;  and 
as  there  has  been,  in  my  opinion,  no  such  violation,  it  follows 
that  there  has  been  no  such  breach  of  warranty,  or  misrepre- 
sentation. 

I  see  no  reason  to  disturb  the  verdict,  and  am  of  opinion  that 
the  rule  to  show  cause  should  be  discharged. 

Hornblower,  C.  J.,  and  Nevins,  J.,  concurred ;  Elmer,  J., 
absent 

White,  J.  This  is  an  action  brought  by  Rafferty  against 
the.  Fire  Insurance  Company,  on  a  policy  of  insurance  made 
on  a  bouse  in  which  is  stated  in  the  pleadings. 

The  plaintiff,  at  the  trial,  after  giving  in  evidence  the  policy 
of  insurance,  and  also  the  proofs  of  loss  of  the  house  by  fire, 
during  the  continuance  of  the  policy*  and  the  usual  proof  of 
notice  and  affidavit  of  the  estimated  extent  of  loss,  and  the 
magistrate's  certificate,  as  required  by  the  policy,  and  having 
proved  by  witnesses  the  amount  of  loss  and  the  origin  of  the 
fire,  rested  his  case. 

The  company  then  proved  by  their  agent  that  at  the  solici- 
tation of  plaintiff  he  made  a  survey  of  the  house  insured.  It 
was  insured  as  a  dwelling-house.     That  in  taking  that  survey, 
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he  saw  no  bar  when  the  policy  was  made,  and  did  not  under- 
stand that  it  was  a  boarding-bouse ;  that  plaintiff  said  it  was 
a  private  dwelling-house.  He  went  into  the  back  room,  and 
saw  no  bar  there. 

And,  by  another  witness,  defendants  proved  that  at  the  time 
of  the  fire  (which  was  on  the  5th  of  April,  1837)]  the  house 
was  occupied  by  a  woman  by  the  name  of  Milcby,  as  a  kind  of 
private  bouse,  where  she  sold  liquor,  and  that  at  times  persons 
were  there  drinking,  and  a  good  deal  of  drunkenness  going  on 
late  at  nights.  It  was  a  boarding-house  for  mechanics;  that  it 
had  been  kept  as  a  boarding-house,  and  there  was  a  counter  in 
the  back  room,  on  the  first  floor,  where  there  were  all  kinds  of 
liquor  in  decanters.  And  it  was  in  evidence  that  there  was  a 
regular  bar,  liquor  sold  to  those  who  wanted,  and  there  was 
some  intoxication  there. 

By  the  policy,  the  company  promise  to  pay  the  loss  within 
•  sixty  days  after  due  proof  of  loss,  &c. 

And  it  is  stipulated,  agreed,  and  declared  that  if  the  house 
insured  shall  at  any  time  during  the  policy,  be  appropriated  to, 
applied  or  used  for  the  purpose  of  carrying  on  or  exercising 
therein  any  trade,  business,  or  vocation,  denominated  hazardous 
or  extra  hazardous^  or  specified  in  the  memorandum  of  special 
rates  in  the  proposals  annexed  to  the  policy,  or  for  the  purpose 
of  storing  therein  any  of  the  articles,  goods,  or  merchandise 
denominated  hazardous  or  extra  hazardous,  or  included  in  the 
memorandum  of  special  rates;  so  long  as  the  house  is  so  used 
or- occupied,  the  policy  to  cease  and  be  of  no  force.  And  the 
memorandum  attached  to  the  policy,  and  referred  to  therein, 
designated  as  hazardous  articles,  among  others,  spirituous 
liquors,  saltpetre,  tar,  oil,  turpentine ;  and  amongst  the  trades 
or  occupations  denominated  hazardous,  sail-makers,  ship  chan- 
dlers, and  tavern  keepers. 

And  it  is  submitted  to  the  court,  on  this  application,  whether 
on  the  evidence  the  plaintiff  was  entitled  to  a  verdict,  or  wheth- 
er the  policy  bad  been  forfeited  by  the  plaintiff,  in  consequence 
of  the  mode  and  manner  the  said  house  was  occupied  or  used. 

I  believe  all  the  preliminaries,  such  as  notice  of  the  fire,  cer- 
tificate, &c.  are  all  regular,  &c. ;  and  the  questions  presented 
are,  1st   Whether  an  insurance  of  a  building  as  a  dwelling- 
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house  is  destroyed  if  the  same  is  occupied  a?  a  boarding-house  ? 
2d.  Whether  the  keeping  of  liquor  in  decanters,  or  vessels,  as 
is  usual  in  taverns,  for  daily  use,  is  the  storing  of  liquors  within 
the  meaning  and  true  construction  of  the  policy,  which  prohib- 
its, in  express  terms,  the  storing  of  liquors  ?  3d.  Whether  the 
house  insured  was,  at  the  time  of  the  fire,  in  April,  1837,  a 
tavern  ? 

The  whole  contract  between  the  parties  is  to  be  found  in  the 
policy,  the  whole  of  which  (both  form  and  substance)  is  made 
by  the  insurers ;  we  must  therefore  look  to  it  for  the  terms  and 
conditions  on  which  this  insurance  was  made.  In  that  we 
find  it  is  agreed  and  declared  (and  in  the  policy  it  is  declared 
that  it  is  made  and  accepted  in  reference  to  the  proposals  and 
conditions  thereto  annexed,  which  are  to  be  used  and  resorted  to 
in  order  to  explain  the  rights  and  obligations  of  the  parties  there- 
to, in  all  cases  not  therein  otherwise  specially  provided  for)  to  be 
the  true  intent  and  meaning  of  the  parties,  that  in  case  the  said 
dwelling-house  shall  at  any  time  after  the  making  thereof,  dur- 
ing the  continuance  of  the  said  policy,  be  appropriated  to, 
applied,  or  used  to  or  for  the  purpose  of  carrying  on  or  exercis- 
ing therein  any  trade,  business,  or  vocation  denominated  haz- 
ardous or  extra  hazardous,  or  specified  in  the  memorandum  of 
special  rates,  in  the  proposals  annexed  to  the  policy,  or  for  the 
purpose  of  storing  therein  any  of  the  articles,  goods,  or  mer- 
chandise, in  the  same  proposals  denominated  hazardous,  or  in- 
cluded in  the  memorandum  of  special  rates,  unless  herein  other- 
wise specially  provided  for,  or  hereafter  agreed  by  the  said 
insurers  in  writing,  to  be  added  or  indorsed  on  the  policy,  then 
and  thenceforth,  as  long  as  the  same  shall  be  so  appropriated, 
applied,  or  used,  the  said  policy  shall  cease  and  be  of  no  force 
or  effect  And  we  must  look  to  the  proposals  referred  to  for 
further  explanation,  and  in  them  we  find  a  classification  of 
goods,  and  trades  or  occupations,  some  denominated  not  hazard- 
ous, some  hazardous,  and  some  extra  hazardous;  and  of  the 
goods  denominated  hazardous,  we  find  booksellers'  stock,  china, 
glass,  and  earthen  ware,  in  packages ;  flax,  hemp,  jewellers' 
stocky  mechanical  instruments  sellers'  stock,  oil,  pitch,  pictures 
and  prints,  spirituous  liquors,  saltpetre,  tar,  turpentine,  aud 
watchmakers'  stock;  and  of  the  trades  denominated  ha?ard- 

vot.  it  10 
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ous,  we  find  chair,  makers,  chocolate  makers,  confectioners, 
milliners,  sail-makers,  ship  chandlers,  tavern-keepers,  and  to- 
bacco manufacturers.  And  as  in  the  goods  and  trades  denom- 
inated extra  hazardous,  neither  spirituous  liquor  nor  tavern- 
keepers  are  mentioned,  it  is  unnecessary  for  the  purpose  of  this 
case  to  set  out  the  names  of  the  various  articles  and  trades  of 
that  class. 

We  are  to  look  at  the  evidence  in  the  case,  to  see  if  the  house, 
during  the  policy,  and  at  the  time  it  was  burned,  was  appropri- 
ated, applied,  or  used  for  the  purpose  of  carrying  on  therein  any 
trade,  business,  or  vocation  denominated  hazardous,  or  specified 
in  the  special  proposals.  Or  if  it  was  used  for  the  purpose  of 
storing  therein  any  of  the  articles  denominated  in  the  proposals 
as  extra  hazardous,  for  if  so  used  for  either  purpose,  it  will 
avoid  the  policy. 

The  defendants  say  the  house  was  kept  as  a  boarding-house ; 
but  this,  I  apprehend,  will  not  destroy  the  policy;  there  is  no 
specification  which  makes  a  boarding-house  an  extra  risk,  and 
when  so  used  it  is  still  $  dwelling-house  and  a  private  bouse,  as 
distinguished  from  a  public  house  or  tavern  ;  and  as  it  was  not 
mentioned  or  specified  in  the  proposals  annexed  to  the  policy, 
it  was  not  therefore  prohibited  from  being  so  used. 

It  is  said  that  the  house  was  kept  as  a  tavern,  but  I  think  the 
evidence  does  not  make  out  that  fact.  A  tavern  is  a  different 
house  from  a  boarding  house,  or  one  where  provisions  are  pre- 
pared and  sold  to  boarders,  or  others  calling  iu  for  accommoda- 
tion :  and  though  they  may  get  liquor  in  the  bouse,  yet  it  is  not 
a  tavern  under  the  meaning  of  the  term  generally  used  in  the 
country,  or  as  I  apprehend,  as  used  in  this  policy. 

It  is  proven  that  liquor  was  kept  and  sold  in  the  house,  but  I 
don't  find  in  the  contract  or  proposals  any  prohibition  of  keeping 
in  the  house  liquor  for  sale  or  use,  in  casks,  demijohns,  or  decan- 
ters. The  prohibition  is  that  liquor  shall  not  during  the  policy 
be  stored  in  the  house.  Now  I  think  there  can  be  no  misun- 
derstanding as  to  what  was  meant  by  storing  liquors;  it  never 
could  mean  the  keeping  liquors  in  a  bouse  for  home  consump- 
tion. 

In  the  case  of  the  New  York  Equitable  Insurance  Company 
v.  Langdon,  6  Wend.  628,  the  court  say  the  only  question  is 
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whether  the  keeping  of  oil  and  spirituous  liquors  in  the  store, 
under  the  circumstances  disclosed  in  the  case,  was  a  storing  of 
such  articles* 

This  case  in  New  York  was  an  action  brought  on  a  policy, 
like  unto  the  one  made  in  the  case  in  which  a  store  was  in- 
sured, and  in  the  policy  spirituous  liquors  and  oil  were  classed 
among  the  hazardous  articles  ;  and  in  the  store  insured  the  ten- 
ant kept  a  family  grocery  store,  and  had  on  hand  at  the  time  of 
the  fire  various  kinds  of  spirituous  liquors  and  oil,  and  other 
articles  usually  kept  in  a  grocery  store,  all  \dfckch  were  kept  for 
the  purpose  of  selling  out  by  retail,  in  small  measure,  in  the 
store*  It  was  decided  that  this  was  not  a  storing  of  spirituous 
liquors,  within  the  meaning  of  the  policy.  The  word  storing  i 
was  intended  by  the  parties  to  mean  the  keeping  such  articles 
for  safe  custody,  to  be  delivered  out  again  in  the  same  condi- 
tion substantially  as  when  received,  and  applied  only  when  the 
storing  or  safe  keeping  is  the  sole  or  the  principal  object  of  the 
occupant,  and  not  where  it  is  merely  kept  for  the  purpose  of 
consumption  or  sale.  In  my  opinion  there  was  no  forfeiture  of 
the  policy,  and  the  plaintiff  had  a  right  to  recover  his  damages 
sustained  by  the  fire,  and  the  rule  for  a  new  trial  ought  not  to 
be  granted*  Rule  discharged. 


"W  w*i-i am  Neve  vs.  The  Columbia  Insurance  Company.1 
(Court  of  Appeals,  South  Carolina,  February  Term,  1842.) 
Double  Insurance.  —  Identity  of  Goods. 

Where  a  party  obtained  from  two  different  insurance  companies  a  policy  of  insurance  for 
the  same  stock  of  goods;  and  by  one  policy  (to  wit),  the  one  obtained  from  the  defend- 
ants, it  was  expressly  stipulated,  "  £hat  in  case  the  buildings  or  goods  herein  mentioned 
have  been  already,  or  shall  be  hereafter,  insured  by  any  policy  issued  from  this  office,  or 
by  any  agent  for  this  office,  or  by  any  other  insurance  company,  or  by  any  private  in- 
surers, such  other  insurance  must  be  made  known  to  this  office,  and  mentioned  in  or 
indorsed  on  this  policy ;  otherwise  this  policy  to  be  void."  Held,  first,  that  the  question 
of  whether  the  stock  of  goods  described  in  this  policy  was  the  same  as  those  described 
and  covered  by  the  policy  in  the  Charleston  Insurance  Company,  was  a  question  prop- 
erly for  the  jury,  and  their  finding  will  not  be  disturbed. 

Secondly.  It  was  held,  that  the  policy  of  insurance  obtained  from  the  defendants  was 
void,  by  the  term*  of  the  policy.  It  having  been  obtained  by  fraud  and  misrepresenta- 
tion. 

1  2  McMullen,  220. 
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The  report  of  Butler,  J.,  was  as  follows : 

This  was  an  action  upon  a  policy  of  insurance  for  02,000, 
effected  by  the  plaintiff,  at  the  office  of  Mr.  Alexander  Robin- 
son, agent  for  the  defendants, on  the  1st  January,  1840,  on  "a 
stock  of  Groceries,  Liquors  and  Wines,  &c,  contained  in  the 
two  story  wooden  building,"  &c.  The  premises  were  destroyed 
by  fire,  on  the  night  of  27th  April,  1840,  and  the  next  day  the 
claim  of  the  plaintiff  was  made,  in  which  his  whole  loss  was  set 
down  as  $6,500,  upon  his  stock  in  the  store.  In  the  policy  of 
insurance  is  co^ined  a  special  clause,  guarding  against  a 
doable  policy ;  and  the  defendants  objected  to  the  plaintiff's 
recovery,  upon  the  ground  that  this  clause  had  been  violated; 
•  and  secondly,  Upon  the  ground,  that  the  plaintiff  had  fired  his 
own  premises.  It  was  admitted  in  the  progress  of  the  trial  that 
the  second  ground  could  not  be  maintained,  so  that  the  case 
turned  entirely  upon  the  first  ground. 

It  was  proved  that  in  May,  1839,  one  Eohnke  was  the  pro- 
prietor of  the  stock  of  groceries,  &c.,  in  the  same  store,  and  that 
he  sold  them  to  Neve,  the  plaintiff,  upon  an  agreement  that  Neve 
should  pay  him  $1,200  in  cash,  should  confess  judgment  for  the 
balance,  and  take  out  a  policy  of  insurance,  and  assign  the 
same  to  Kohnke.  Neve,  therefore,  made  an  offer  for  insurance, 
at  the  Charleston  Insurance  and  Trust  Company,  for  $2,500 
upon  the  stock,  valued  at  $3,000,  and  upon  the  offer  made  a 
written  entry  that  the  policy  was  to  be  assigned  to  Kohnke.  . 
The  policy  was  effected  accordingly,  and  on  the  face  of  it  was 
written  by  the  agent  of  the  company,  "  This  policy  may  be  as- 
sured to  C.  F.  Kohnke."  Mr.  Moise  acted  as  the  attorney  of 
Kohnke,  took  the  confession  of  judgment  for  him,  and  the  policy 
of  insurance  was  delivered  to  Kohnke's  agent,  and  never,  at  any 
time,  had  been  in  Neve's  possession,  or  was  claimed  by  him.  It 
was  considered  as  assigned  to  Kohnke,  and  when  produced  at 
the  trial,  had  an  assignment  indorsed  thereon,  written,  however, 
since  the  action  was  commenced.  After  the  fire,  Kohnke's  agent, 
Mr.  Moise,  made  a  claim  for  payment  of  this  policy,  which  was 
refused,  upon  the  grounds  stated  in  my  report  of  that  case.1 

Mr.  Robinson,  agent  of  the  Columbia  Insurance   Company, 

proved  that  Neve  applied  to  him  to  effect  insurance  on  the  stock 

'    in  November,  1839;  that  they  could  not  agree  as  to  the  rate  of 

1  Port,  154. 
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premium,  and  separated.  la  January,  1840,  Neve  again  applied, 
and  Robinson  asked  if  be  bad  stood  his  own  insurer  since  they 
had  before  conversed.  It  appeared  that  in  the  offer  made  in 
writing  to  Robinson,  and  which  was  in  Robinson's  handwrit-  , 
ing,that  the  stock  was  originally  set  down  as  worth  $6,000; 
which  sum  was,  however,  struck  out,  and  without  filling  up 
again  that  column,  $3,000  was  set  down  in  the  next  column,  as 
the  amount  to  be  insured,  and  $2,000  in  the  column  in  which 
was  placed  the  amount  actually  insured.  Mr.  Robinson  stated, 
that  he  went  round  himself  to  inspect  the  st<frk,  and  considered 
it  worth  about  $3,000;  that  he  returned  to  his  office,  and  that 
he  remembers  having  asked  Neve  whether  he  had  any  other  in- 
surance upon  the  property ;  to  which  Neve  answered  in  the  neg- 
ative. On  the  other  hand,  a  witness  for  the  plaintiff  (Mr.  Rose) 
swore  that  he  was  present  at  the  time,  having  gone  with  Neve  at 
his  request,  and  that  Neve  told  Robinson  of  the  insurance  made 
for  Kohnke's  benefit,  at  the  Charleston  Insurance  and  Trust 
Company.    This  evidence  is  in  writing  and  cannot  be  referred  to. 

There  was  a  contrariety  of  evidence,  also,  as  to  the  value  of 
the  stock.  Mr.  Neufville,  who  dealt  at  Neve's  store,  thought  his 
stock  worth  $4,000.  Mr.  Estell  proved,  that  hearing  that  Neve 
wished  to  sell,  he  brought  him  a  purchaser  who  wished  to  buy ; 
and  both  parties  being  desirous  of  trading,  he  presumes  that 
Neve  fairly  valued  bis  stock,  and  that  he  asked  for  it  $4,500. 
It  was  also  proved,  by  the  production  of  various  bills  of  parcels, 
that  Neve  had  purchased,  from  January  to  April,  articles  costing 
about  $2,200,  exclusive  of  the  original  stock.  The  assessment, 
too,  of  the  tax  collector  was  produced,  assessing  the  stock  as 
worth  $4,000. 

On  the  part  of  the  defendants  was  produced  Neve's  claim, 
swearing  the  stock  to  be  worth  $6,500,  and  the  evidence  of  sev- 
eral witnesses,  who  merely  testified  in  general  as  to  the  value  of 
stocks,  without  seeming  to  know  anything  of  this  particular 
stock. 

I  charged  the  jury  on  the  different  questions  made  in  the  ar- 
gument as  follows :  The  main  questions  upon  which  the  case 
tamed  were  these :  Did  Neve  procure  a  double  policy  to  be 
effected  on  the  same  stock  of  goods  ?  And  2d,  Was  the  last 
(the  one  on  which  the  action  is  brought)  obtained  by  misrepre- 


Digit 


zed  by  G00gle 


150       Nevb  v.  Columbia  Ins.  Co.  2  McMullen,  220. 

Doable  Insurance.  —  Identity  of  Goods. 

sentation  and  fraud?  Whether  the  policy  underwritten  by 
Robinson  was  void  or  not,  depended  altogether  on  the  character 
of  the  one  effected  in  the  Charleston  Office,  and  the  legal  rights 
of  the  parties  under  it  It  purports  to  be  an  assurance  on  goods 
to  which  Neve  had  exclusively  a  legal  title;  Kohnke  had  no 
legal  interest  there  at  all,  nor  any  special  lien.  His  lien,  by  con- 
fession of  judgment,  was  general,  and  even  contingent,  and  I 
thought  this  was  not  an  insurable  interest,  and  was  not  em- 
braced at  all  in  the  policy.  Indeed,  I  thought  Kohnke  held  the 
policy  as  collateral  security  only.  My  judgment  on  this  point 
underwent  some  change  in  the  argument  of  the  case  against  the 
Charleston  Company.  The  modification  of  my  judgment  will 
be  seen  by  reference  to  my  report  in  that  case.1  This  does  not, 
in  anywise,  however,  affect  the  result  of  my  decision  on  the  case 
under  consideration.  For  although  Kohnke  may  have  had  some 
interest,  it  was  limited  and  special,  and  did  not  deprive  Neve 
from  having  a  concurrent  interest  with  him  in  part,  and  an  ex- 
clusive interest  as  to  the  other  part  This  will  be  apparent  from 
this  view.  Suppose  no  other  policy  had  been  effected  but  the 
one  in  the  Charleston  Company.  That  would  have  been  good 
against  the  company  for  02,000 ;  and  it  would  have  been  good 
for  the  benefit  of  Neve,  enabling  him  to  pay  a  debt  of  $1,000, 
and  giving  him  besides,  for  his  own  use,  $1,000  more ;  it  would 
have  been  worth  to  him  $2,000.  But  concede  that  Kohnke  had 
an  interest  by  assignment  in  the  policy ;  and  he  could  not  have 
it  without  an  interest,  no  policy  ever  being  good  without  some 
interest  to  be  protected ;  still  Neve  had  an  exclusive  interest,  to 
the  amount  of  $1,000.  That  was  his  own  insurance  to  that 
amount,  in  which  Kohnke  had  no  concern.  Was  not  then  the 
second  policy  a  double  insurance,  on  the  same  stock  of  goods? 
I  think  it  was,  and  so  charged  the  jury. 

The  other  question  noticed  was  one  of  fact,  to  wit :  Was  this 
.second  policy  procured  by  misrepresentation  and  fraud?  Mr. 
Robinson  swore  that  it  was,  and  gave  satisfactory  reasons  why 
it  was  so  obtained.  The  evidence  of  the  other  witness  (Rose) 
would  seem  to  conflict  with  Robinson's  statement  If  notice 
of  former  insurance  had  been  given  to  Robinson,  it  was  his 
duty  to  have  noted  it  in  his  policy,  which  was  not  done ;  and 
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I  am  inclined  to  think  that  the  omission  is  evidence  that  he 
never  received  such  notice.  Be  that  as  it  may,  it  was  a  ques- 
tion that  was  submitted  to  the  jury. 

Another  question  was  made,  but  which  was  also  one  of  fact : 
that  the  two  policies  were  on  different  stocks  of  goods.  The 
stock  insured  is  described  in  the  same  way  in  both  policies. 
Though  some  things  were  sold  and  others  bought,  they  had 
reference  to  the  same  general  stock.  The  contract  of  insurance 
is  one  of  indemnity,  for  such  loss  as  the  assured  may  suffer  by 
the  destruction  of  goods  of  a  particular  cask  of  wine,  &c.,  which 
might  be  in  the  store  at  the  time ;  and  if  it  were  not  so,  the  as- 
sured would  be  generally  the  sufferer,  for  within  a  year  he  may 
have  sold  the  specific  articles  that  were  in  the  store  at  the  time 
the  policy  was  taken. 

All  the  questions  of  fact  were  submitted  to  the  jury  under 
my  views  of  the  law,  as  above  stated.  The  most  important 
issue  of  fact  was,  whether  Neve  had  not  fired  his  own  house ; 
upon  that  issue,  much  evidence  was  given  which  it  is  unneces- 
sary to  notice  here.  The  jury  found  a  verdict  for  the  defend- 
ants, and  the  plaintiff  appealed,  on  various  grounds :  all  of 
which  are  resolved  into  the  question,  whether  the  same  stock  of 
goods  have  been  twice  assured  or  not. 

Kunhardt,  for  the  motion. 

H.  A.  De  Saussure,  contra. 

Memmtnger,  in  reply. 

Curia,  per  Butler,  J.  In  approaching  the  questions  in  this 
case,  many  of  the  difficulties  have  been  removed  by  the  opinion 
of  the  court  in  the  case  of  Neve  for  Kohnke  v.  The  Charleston 
Insurance  Company}  Whether  the  stock  of  goods  described  in 
this  policy  was  the  same  as  that  described  and  covered  by  the 
Charleston  policy  was  a  question  of  fact,  properly  submitted  to 
the  jury,  and  so  far  from  our  being  dissatisfied  with  their  find- 
ing, we  think  there  was  sufficient  evidence  to  have  warranted  it. 
At  the  time  the  goods  were  sold  to  Neve  they  were  estimated 
to  be  worth  not  more  than  $2,200,  and  it  seems  probable  at 
least,  that  at  that  time  he  had  no  means  of  his  own  to  increase 
the  stock,  and  the  profits  must  have  been  excessive,  if  by  them 
he  subsequently  increased  its  value  to  $4,000  or  $6,000.  He 
himself  suffered  his  stock  of  goods,  at  two  different  times,  to  be, 
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valued  at  $3,000,  by  taking  a  policy  on  them  at  each  time  for 
02,000.  This  question  of  fact  being  settled  by  the  verdict,  we 
must  assume  that  two  different  policies  have  been  taken  on  the 
same  stock  of  goods.  And  the  main  question  in  the  case  now 
occurs,  Was  the  policy  on  which  this  .action  is  brought  a  double 
policy,  and  procured  to  be  made  without  notice  or  by  a  sup- 
pression of  truth,  in  relation  to  the  first?  Because  if  so,  it  is 
void  by  the  terms  of  the  policy  itself,  which  contains  this  Ex- 
plicit clause,  "  In  case  the  buildings  or  goods  herein  mentioned 
have  been  already,  or  shall  be  hereafter  insured  by  any  policy 
issued  from  this  office,  or  by  any  agent  for  this  office,  or 
by  any  other  insurance  company,  or  by  any  private  insurer, 
such  other  insurance  must  be  made  known  to  this  office,  and 
mentioned  in  or  indorsed  on  this  policy,  otherwise,  this  policy 
to  be  void."  The  Charleston  policy  is  not  mentioned  in  or 
indorsed  on  this  policy ;  and  I  think  the  evidence  was  en- 
tirely satisfactory,  that  no  notice  at  all  of  the  former  policy 
was  given  to  the  underwriters  of  this;  otherwise,  why  was 
there  not  a  memorandum  of  it?  Stript  of  all  the  extraneous 
circumstances,  the  question  resolves  itself  into  this.  Was  Neve, 
the  plaintiff,  bound  to  give  notice  of  the  first  policy?  In  fair 
dealing  and  good  faith,  we  think  he  was.  If  he  had  parted 
with  his  entire  right  in  the  first  insurance,  by  an  equitable  as- 
signment to  Kohnke,  he  might  possibly  have  felt  himself  at 
liberty  to  take  this  policy  without  notice.  I  am,  however,  very 
far  from  sanctioning  such  an  idea.  He  had  the  exclusive  title  to 
the  goods  insured,  and  does  not  occupy  the  position  of  a  mort- 
gagor, who  had  assigned  to  his  mortgagee  a  policy  taken  to  se- 
cure his  interest,  and  who  might  have  been  at  liberty  to  take 
out  another  policy  to  secure  his  own,  to  wit,  an  equity  of 
redemption.  Such  was  the  case  in  7th  and  17th  Wendell, 
referred  to  in  another  opinion.  There  are  many  good  objec- 
tions to  the  judgments  on  this  point,  in  the  cases  referred  to, 
but  I  am  not  called  on  to  review  or  sanction  these  decisions. 
They  may  well  stand  on  their  peculiar  facts,  whilst  the  ques- 
tion in  the  case  before  the  court  would  not  be  affected  by  them, 
for  it  has  been  shown,  that  at  no  time  had  Neve  parted  with  his 
entire  interest  in  the  Charleston  policy.  He  placed  it  in  the 
possession  of  his  judgment  creditor,  with  only  an  equitable  and 
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limited  interest  in  it  Independent  of  Kohnke's  lien  on  the 
papers,  Neve  still  could  have  collected  the  policy,  and  realized 
from  it  $1,000.  In  fact,  it  was  legally  his  policy,  and  honesty 
required  that  be  should  have  given  notice  of  its  existence,  be- 
fore he  procured  the  one  on  which  this  action  is  brought.  In 
addition  to  the  fact  of  his  giving  no  notice,  as  required  by  the 
policy,  he  suppressed  the  truth  in  relation  to  the  former  one,  for 
he  said  to  Mr.  Robinson,  that  there  was  no  other  policy  on  the 
stock  of  goods,  and  that  he  had  stood  his  own  underwriter.  If 
this  be  true  (of  which  I  have  little  doubt),  the  plaintiff  was 
guilty  of  a  flagitious  fraud,  which  in  fact  made  his  policies 
worth  more  than  bis  goods;  and  if  he  eonld  have  realized  the 
sums  called  for  by  them,  it  was  his  interest  that  his  goods 
should  have  been  destroyed,  as  they  were  about  three  months 
after  the  last  policy  was  taken,  and  about  twenty  days  before 
the  expiration  of  the  first.  Courts  should  sustain  insurance  com- 
panies in  discountenancing  double  policies,  as  they  weaken  the 
inducement  of  the  assured  to  take  care  of  their  property,  and 
thereby  jeopard  the  security  and  safety  of  whole  cities.  Pru- 
dence as  well  as  justice  induces  us  to  sanction  the  verdict  of  the 
jory,  which  has  condemned  the  bad  faith  of  the  plaintiff.  In- 
surance companies  run  risks,  which  are  the  source  of  their  profits, 
but  they  are  entitled  to  have  good  faith  observed  toward  them. 

The  motion  is  refused. 

We  concur :  Josiah  J.  Evans,  D.  L.  Wardlaw. 

CNeall,  J.,  having  an  interest  in  the  company,  gave  no 
opinion. 


Thb   Charleston   Insurance   and   Trust    Company  vs.  W. 
Neve,  who  sues  for  the  use  of  C.  P.  Kohnke.1 

(Court  of  Appeals,  South  Carolina,  February  Term,  1842.) 

Notice  of  Loss.  —  Waiver.  —  Assignment  of  Policy. 

An  insurance  and  trust  company  have  the  right,  on  a  trial  upon  a  policy  of  insurance,  to 
insist  upon  arid  demand  the  production  of  the  preliminary  proof  as  a  condition  precedent 
to  the  plaintiffs  recovery.  But  they  may,  nevertheless,  have  waived  their  right  to  call 
for  such  evidence,  by  some  act  on  their  part,  when  the  policy  was  presented  for  payment. 

What  is  or  is  not  a  waiver  of  the  preliminary  proof,  must  depend  on  the  circumstancea 
and  the  language  used  at  the  time. 

*  2  McMullen,  237. 
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Where  a  party  took  a  policy  of  insurance  from  an  insurance  and  trust  company  upon 
liquors,  groceries,  &c,  and  the  same  day  on  which  the  policy  was  executed  permission 
was  given  by  them  to  assign  the  policy  U>  a  third  person,  it  was  held,  that  the  party  to 
whom  the  assignment  was  made  was  entitled  to  recover  to  the  amount  of  the  interest 
which  he  had  in  the  policy,  notwithstanding  the  party  to  whom  the  policy  was  granted 
had  deprived  himself  of  his  right  to  recover  by  acts  of  fraud. 

The  plaintiff,  placing  the  policy  in  the  hands  of  a  third  party,  to  " assure"  him,  by  con- 
sent of  the  underwriters,  gave  to  the  third  party  only  an  equitable  interest,  but  such  an 
interest  as  a  court  of  law  will  recognize  for  the  purpose  of  doing  justice  in  a  legal  pro- 
ceeding. 

The  report  of  Butler,  J.,  was  as  follows : 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance, 
made  by  the  Charleston  Insurance  and  Trust  Company,  dated 
the  13th  day  of  May,  1839.  The  amount  insured  was  $2,000, 
and  the  property  insured  was  described  in  the  policy  as  u  stock 
groceries  and  liquors,  contained  in  the  two  story  wooden  house, 
with  shingle  roof,  situated  at  No.  31  State  Street,  and  occupied 
by  the  assured  in  the  grocery  business,  as  described  in  the  offer, 
No.  1983,  filed  in  this  office."  It  was  in  evidence  that  this 
store,  which  was  a  grocery  and  liquor  store,  had  belonged  to  C. 
F.  Kohnke ;  that  in  May,  1839  (the  precise  day  was  not  fixed 
in  evidence),  Kohnke  had  sold  out  the  stock  to  William  Neve 
for  the  sum  of  02,200,  and  of  this  sum  $1,200  were  paid  in 
cash,  and  to  secure  the  balance  Neve  confessed  a  judgment  in 
favor  of  C.  F.  Kohnke  for  $1,000.  The  confession  of  judg- 
ment appears  to  have  been  entered  up  in  the  office  of  the  clerk 
of  the  court  of  common  pleas  for  Charleston  district,  the  same 
day  that  the  policy  was  executed.  At  the  time  of  the  execution 
of  the  policy  by  the  defendant,  permission  was  granted  to  Neve 
to  assign  the  policy  to  C.  F.  Kohnke.  A  day  or  two  after  the 
date  of  the  policy,  Kohnke,  being  about  to  leave  this  country, 
placed  the  policy  in  the  hands  of  John  Klinck,  who  seems  to 
have  been  his  agent  There  was  no  assignment  of  the  policy, 
in  writing,  from  Neve  to  Kohnke,  at  the  time  that  it  was  deliv- 
ered to  Kohnke.  The  assignment  which  is  now  on  the  policy 
was  written  subsequently  to  the  commencement  of  the  suit 
The  sale  from  Kohnke  to  Neve  was  an  absolute  sale,  and 
Kohnke  seems  to  have  retained  no  interest  in  the  stock,  except 
through  his  confession  of  judgment.  In  November,  1840,  Neve 
applied  for  insurance  on  the  stock  in  the  same  store,  to  Alex- 
ander Robinson,  agent  for  the  Columbia  Insurance  Company. 
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They  could  not  agree  as  to  the  rate  of  premium,  and  no  insur- 
ance was  at  that  time  effected.  The  first  day  of  January,  1841, 
Neve  again  applied  to  Mr.  Robinson  for  insurance.  Mr.  Rob- 
inson exhibited  some  surprise,  and  asked  him  if  he  had  been 
his  own  underwriter,  and  asked  him,  also,  if  there  was  any 
other  insurance  on  the  property?  Neve  told  Robinson  that 
there  was  no  other  insurance  on  the  property,  and  after  an 
examination  of  the  premises,  Robinson,  as  the  agent  of  th6 
Columbia  Company,  insured  the  stock.  The  policy  of  the 
Columbia  Insurance  Company  described  the  property  insured 
as  follows :  "  A  stock  of  groceries,  liquors,  wines,  &c,  contained 
in  the  two  story  wooden  building,  with  shingle  roof,  and  in  the 
cellar,  No.  31  State  Street,  Charleston,  occupied  by  him  (Will- 
iam Neve)  in  the  grocery  business  and  as  a  residence." 

On  the  night  of  the  25th  of  April,  1840,  the  building  and 
entire  stock  was  consumed  by  fire,  and  on  the  28th,  the  next 
day,  Neve  rendered  in  a  statement  to  the  defendants  of  his 
loss,  amounting  in  the  aggregate  to  $6,500.  A  question  was 
made  in  the  case  as  to  the  statement,  and  I  have  annexed  a 
copy  of  it  to  this  report.  The  same  day  on  which  Neve  ren- 
dered his  statement  to  the  defendants,  or  soon  after, 'Mr.  Moise, 
who  was  the  legal  adviser  of  Kohnke,  and  in  whose  possession 
the  policy  had  been  placed  by  Mr.  Klinck  the  day  after  the  fire, 
went  to  the  office  of  the  defendants,  and  gave  to  the  president, 
Mr.  Street,  notice  of  the  claim  of  Kohnke,  and  seemed  to  have 
inquired  as  to  the  intention  of  the  company,  for  Mr.  Street 
informed  him  that  he  would  prefer  to  submit  the  matter  to  the 
board  of  directors  before  he  would  give  an  answer.  The  next 
day,  or  soon  after,  Mr.  Moise  called  again,  and  Mr.  Street  then 
informed  him  that  the  company  declined  paying  the  amount, 
because  Neve  had  effected  a  second  insurance,  and  because  the 
directors  believed  that  the  premises  had  been  fired  by  Neve,  or 
some  objection  similar  in  substance,  and  manifesting  that  they 
supposed  Neve  had  not  acted  fairly  in  the  matter.  Nothing 
farther  passed  between  the  parties,  and  soon  after  this  action 
was  commenced  for  the  present  plaintiff. 

At  the  trial  of  the  case,  the  fire  and  the  destruction  of  the 
building  and  contents  were  proved.  The  value  of  the  stock 
was  not  a  matter  concerning  which  the  witnesses  agreed.     The 
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stock  in  the  store  was  proved  to  have  consisted  of  groceries, 
liquors,  and  some  inferior  or  common  dry  goods,  snch  as  home- 
spuns. And  it  seems  that  one  side  of  the  store  was  kept  for 
these  dry  goods,  but  the  value,  as  a  portion  of  bis  stock,  was  not 
proved,  except  generally,  that  the  goods  were  of  a  common  kind. 

Mr.  Estill  thought  the  whole  stock  worth  about  $4,000,  but 
his  opinion  was  based  upon  the  price  that  Neve  bad  asked  for 
the  stock  about  six  months  before  the  "fire,  on  some  occasion 
when  Estill  introduced  a  friend  of  bis  to  Neve,  in  consequence 
of  learning  from  bis  friend  that  he  was  desirous  of  engaging  in 
that  kind  of  business,  and  learning  also  from  Neve  that  he  was 
desirous  of  selling  out  his  interest  in  the  stock  and  changing 
his  business.  Except  from  this  circumstance,  and  a  cursory 
view  of  the  store,  when  he  was  making  his  purchases,  he  pro- 
fessed to  know  nothing  of  the  value  of  the  stock.  Mr.  Burck- 
myer  thought  the  stock  was  worth  about  $1,500.  Mr.  Rose, 
who  was  engaged  to  take  an  account  of  the  stock  at  the  time 
of  the  sale  from  Kohnke  to  Neve,  proved  that  it  was  then  put 
down  at  $2,200.  Mr.  Robinson  thought  the  stock  was  not 
worth  more  than  $2,000  or  $3,000.  Upon  this  proof  the  plain- 
tiff rested  bis  case. 

For  the  defendants  several  objections  were  urged. 

1.  That  there  had  been  no  compliance  with  the  eleventh  con- 
dition of  the  policy ;  that  no  certificate,  as  is  required  by  the 
terms  of  that  condition,  had  been  proved  to  have  been  sub- 
mitted to  the  defendants ;  that  a  strict  compliance  with  this 
was  in  the  nature  of  a  condition  precedent,  and  without  proving 
performance  there  could  be  no  cause  of  action. 

2.  That  the  interest  of  Kohnke  in  this  stock  was  not  an  in- 
surable interest,  and  if  it  was,  it  should  have  been  so  described 
in  the  policy,  and  so  represented  at  the  time  of  making  the 
insurance. 

3.  That  there  was  no  assignment  of  the  policy.  That  mere 
delivery  of  the  policy  did  not  give  the  holder  the  right  of  an 
assignee,  but  only  of  a  depositary,  who  had  no  higher  right 
than  the  original  assured. 

4.  That  the  policy  being  void,  as  far  as  Neve  was  concerned, 
by  the  second  insurance,  which  he  had  made  without  notice,  it 
was  void  also  in  the  hands  of  all  parties  who  claimed  through 
him. 
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5.  That  there  was  sufficient  evidence  of  fraud  to  warrant  the 
jury  in  rendering  in  a  verdict  for  the  defendants. 

In  relation  to  the  second  insurance  the  following  provision 
appears  in  the  policy:  "And  if  the  said  assured,  or  his  assigns, 
shall  hereafter  make  any  other  insurance  on  the  same  property, 
and  shall  not,  with  all  reasonable  diligence,  give  notice  thereof 
to  this  company,  and  have  the  same  indorsed  on  this  instru- 
ment, or  otherwise  acknowledged  by  them  in  writing,  this  policy 
shall  cease  and  be  of  no  further  effect." 

The  same  grounds  that  were  taken  below  to  resist  the  recov- 
ery are  now  taken  on  the  appeal,  and  I  will  give  the  result  of 
my  judgment,  rather  than  my  reasons  for  it,  on  each  one,  in  the 
order  in  which  they  are  stated. 

1.  I  regarded  a  compliance  on  the  part  of  the  plaintiff  with 
the  eleventh  condition  in  the  policy  as  a  condition  precedent, 
and  that  the  defendants  had  a  right  to  require  a  certificate  from 
a  clergyman  or  justice  of  the  quorum,  stating  that  he  believed 
the  property  insured  had  been  destroyed  accidentally  or  without 
criminal  design  by  the  plaintiff;  no  such  certificate  was  pro- 
duced on  the  trial.  The  certificate  of  one  Jeffries  was  pro- 
duced, who  was  not  proved  to  be,  nor  was  he,  I  believe,  either 
a  clergyman  or  justice  of  the  quorum.  From  the  fact  that 
plaintiff  was  advertised  by  plea  of  the  defendant,  that  such  cer- 
tificate was  required,  it  might  be  inferred  that  he  could  not 
produce  one,  for  I  am  inclined  to  think  that  he  would  have 
regarded  it  as  a  sufficient  compliance  with  the  condition  if  the 
proper  certificate  had  been  produced  at  the  trial.  Although  this 
preliminary  proof  was  necessary  to  subject  the  insurance  com- 
pany to  liability,  it  was,  nevertheless,  iu  their  power  to  waive 
it,  and  to  rely  exclusively  on  other  grounds  of  defence,  and  it 
was  contended,  on  the  part  of  the  plaintiff,  that  such  evidence 
had  been  waived  when  the  policy  was  presented  for  payment. 
This  depended  entirely  upon  what  Mr.  Street  said  to  Mr.  Moise. 
Mr.  Moise  seemed  to  have  regarded  it  as  a  waiver,  as  the 
proof  was  not  insisted  on  at  the  time,  and  it  may  have  been 
so.  When,  however,  the  agent  of  the  company  said  that  his 
refusal  to  pay  was  founded  on  the  belief  that  Neve  had  fired 
his  own  house  as  well  as  that  he  bad  effected  a  double  insur- 
ance, it  seemed  to  me  (and  I  said  so  to  the  jury)  it  was  not  a 
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waiver  of  any  evidence  that  was  requisite  to  satisfy  the  com- 
pany that  the  house  was  not  burnt  by  design.  As  I  observed 
by  adjudicated  cases,  that  this  is  always  a  question  of  fact  to 
be  submitted  to  a  jury,  I  submitted  this  to  the  finding  of  the 
jury.  What  is  or  is  not  a  waiver  of  preliminary  proof  must 
depend  on  circumstances  and  the  language  used  at  the  time. 
In  general,  I  think  it  is  right  that  the  company  should  insist  on 
the  proof  at  the  time  the  policy  is  presented  for  payment  after 
the  loss. 

2.  It  was  apparent  that  Kohnke  bad  no  legal  interest  in  the 
property  insured.  His  only  interest  was  that  of  a  general  lien 
by  his  judgment  to  the  extent  of  $1,000.  1st.  Was  this  an 
insurable  interest  ?  and  2d.  Was  it  the  interest  which  the  com- 
pany had  in  view  at  the  time  the  policy  was  underwritten  ?  I 
am  now  inclined  to  think,  as  I  thought  on  the  trial  of  the  case 
(though  I  did  not  think  so  on  the  trial  of  another  case  with 
which  this  is  connected),  that  a  lien  by  judgment  may  be  made 
the  subject  of  insurance  ;  it  is  insurable,  provided  it  be  known 
to  the  underwriters  to  be  the  subject  of  the  policy.  The  great 
security  which  the  underwriters  have  against  the  risks  insured 
against  is,  that  the  assured  shall  have  an  interest  to  preserve 
the  property,  hence  they  will  rarely  insure  beyond  the  interest 
of  the  assured.  The  underwriters  consented  in  this  case  that 
the  policy  might  be  assigned  to  Kohnke,  and  from  that  circum- 
stance they  may  have  been  aware  of  Kohnke's  interest  I 
would  infer,  however,  that  they  supposed  the  confession  of 
judgment  was  for  the  whole  amount  of  the  goods  sold.  I  said 
to  the  jury,  that  if  they  were  satisfied  that  the  company  knew 
what  Kohnke's  interest  was,  they  might  regard  the  policy  as 
covering  for  his  benefit 

3.  On  this  ground  I  have  great  doubt ;  the  assignment  was 
not  written  until  after  the  risk  had  occurred,  but  the  policy  was 
put  into  Kohnke's  possession  at  the  time  it  was  executed.  In- 
deed, it  was  said  that  Neve  never  had  possession  of  the  paper : 
Was  the  delivery  to  Kohnke  a  good  assignment?  The  policy 
being  a  chose  in  action,  was  not  assignable  so  as  to  give  the 
transferee  the  right  to  sue  on  it,  or  to  enforce  any  strict  legal 
right  in  his  own  name.  Assignment  of  such  papers  will  give 
the  assignee  such  equitable  rights  as  will  be  respected  in  a 
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court  of  law,  and  if  the  policy  was  sufficiently  assigned,  the 
court  ought  to  give  to  the  assignee  the  profit  of  it,  in  the  name 
of  Neve,  the  original  assignee,  or  the  person  in  whose  name  the 
property  was  insured.  For  the  purpose  of  having  all  the  points 
in  the  case  decided,  I  told  the  jury  that  an  assignment  of  the 
policy  by  parol  should  be  regarded  as  sufficient. 

4.  If  the  plaintiff  was  entitled  to  recover  at  all,  what  should 
be  the  measure  of  damages?  The  action  was  in  Neve's  name, 
and  was  brought  to  recover  $2,000 ;  and  a  recovery  for  that 
amount  ought  to  have  been  had,  if  the  policy  were  not  af- 
fected by  a  subsequent  double  insurance.  Neve  did  procure 
another  policy  to  be  effected  in  the  Columbia  Office,  on  a  stock 
of  goods  of  the  same  description  as  those  described  in  the  pol- 
icy, and  the  finding  of  the  jury  establishes  the  fact,  which  was 
well  warranted  by  the  evidence,  that  the  last  policy  was  pro- 
cured by  fraud  and  misrepresentation,  otherwise  it  would  not 
have  been  underwritten  by  Robinson,  the  agent  of  the  Colum- 
bia Office.  Where  the  assured  have  double  policies,  they  have 
little  interest  to  take  care  of  the  property  insured,  and  might 
yield  to  a  criminal  temptation  to  destroy  it  Was,  then,  the 
making  the  second  policy  a  double  policy?  This  depends  on 
the  character  of  the  first,  and  Neve's  interest  in  it.  But  for  the 
last,  the  first  would  have  been  good  for  $2,000,  to  be  divided 
between  Neve  and  Kohnke.  As  far  as  Neve's  interest  was 
concerned,  I  thought  it  forfeited  by  his  fraud.  Did  this  deprive 
him  of  the  right  of.  recovering  for  Kohnke  the  extent  of  his 
equitable  interest?  I  thought  not  The- jury  found  against 
the  defendants  on  all  points  in  which  Kohnke  was  concerned, 
and  found  for  the  plaintiff  the  amount  of  Kohnke's  interest  in 
the  policy,  to  wit,  $1,000  with  interest. 

"  Statement  of  the  loss  of  William  Neve,  on  his  stock  in  trade,  at  the  fire  on 
the  27th  April,  1840,  in  the  Charleston  Insurance  and  Trust  Company,  for 
$2,000,  assigned  to  C.  F.  Kohnke —  store  situated  in  State  Street 
Amount  of  stock  in  store,  $6,500,  which  consisted  of  liquors,  to  wit:  — 

Wine  and  brandy $5,800 

Porter,  ale,  and  cider 200 

Groceries,  to  wit : 
Sugar,  tea,  and  rice,  &c.,  &c 


u  There  was  nothing  saved." 

itized  by  G00gle 
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Grounds  of  appeal :  1.  That  the  condition  in  the  policy,  as 
to  the  mode  and  form  of  stating  a  loss,  is  a  condition  precedent, 
on  the  part  of  the  assured,  and  that  until  the  statement  of  the 
loss  and  claim  is  made  as  directed  in  the  said  condition,  there 
is  no  cause  or  right  of  action  against  the  insurer*  That  in  this 
case  there  was  no  sufficient  proof  of  a  waiver  of  the  preliminary 
proof,  or  any  part  of  it. 

2.  That  the  party  plaintiff  must  prove  an  interest  existing  at 
the  time  of  making  of  the  policy,  and  at  the  time  of  the  loss. 
And  that  in  this  case  there  was  no  proof  of  interest  at  the  time 
of  making  the  insurance. 

3.  That  a  policy  on  groceries  and  liquors,  assigned  to  a  judg- 
ment creditor,  does  not  protect  the  judgment  creditor  in  case  of 
a  loss.  Because  a  judgment  is  not  an  insurable  interest,  and 
because  if  it  is,  it  is  not  covered  by  a  policy  on  groceries  and 
liquors,  but  ought  to  be  described  specially. 

4'.  That  an  assignment  of  a  policy  of  insurance,  to  be  valid 
so  as  to  entitle  the  assignee  to  a  right  of  action  against  the  as- 
sured, must  be  a  perfect  transfer  of  the  right  of  the  assignor, 
executed  in  as  formal  a  manner  as  the  instrument  to  be  as- 
signed. 

5.  That  the  possession  of  a  policy  without  assignment  in 
writing  gives  the  party  holding  the  policy  only  the  rights  of  a 
depositary,  and  makes  him  liable  to  all  the  defences  against  the 
original  insurer. 

6.  That  the  second  insurance  by  Neve  vitiated  his  claim,  and 
all  parties  claiming  through  him.  That  Kohnke,  being  a  mere 
depositary,  and  claiming  through  Neve,  is  barred  of  all  claim, 
from  Neve  having  avoided  the  policy  by  a  second  insurance 
without  notice. 

7.  That  the  facts  of  the  case  sufficiently  made  out  a  case  of 
fraud,  which  is  sufficient  to  avoid  the  policy  of  insurance. 

8.  Because  the  verdict  was  in  other  respects  against  law. 
Magrathy  for  the  motion. 

KunJiardt,  contra. 

Curia,  per  Butler,  J.  This  case  presents  some  questions  of 
intricacy,  rather  from  the  confusion  with  which  the  parties  have 
made  their  contract,  than  from  any  difficulty  in  pronouncing  on 
the  justice  and  legal  character  of  the  principles  involved.    Poli- 
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ciesof  insurance  are  made  on  the  confidence  that  the  contracts 
under  them  will  be  observed  and  kept  in  good  faith  by  all  the 
parties  connected  with  them;  and  they  should  be  freely  and 
liberally  construed  by  courts  to  effect  the  intention  of  the  par- 
ties; when  the  risk  occurs  which  is  covered  by  the  policy,  the 
underwriter  should   promptly  indemnify  the  assured,  without 
evasion  or  complaint.     On  the  other  side,  the  policy  should  al- 
ways be  obtained  on  fair  representation,  and  the  risk  should 
not  be  subsequently  increased  by  fraud  and  misrepresentation. 
The  finding  of  the  jury  in  this  case  convicts  Neve  of  a  fraud, 
and  is  a  censure  on  the  company  for  insisting  on  the  prelimi- 
nary proof,  so  far  as  Kohnke  is  concerned ;  one  may  be  just, 
bat  I  think  the  other  is  not;  I  thought  at  the  circuit,  and  am 
still  inclined  to  the  same  opinion,  that  the  defendant  had  a  right 
to  insist  at  the  trial  on  the  production  of  the  preliminary  proof, 
as  a  condition  precedent  to  the  plaintiff's  recovery.     A  majority 
of  the  court  think,  however,  that  the  proof  was  waived  by  the 
company  when  demand  was  made  for  payment  of  the  policy, 
and  they  therefore  sustained  the  finding  of  the  jury  on  this 
point     It  is  always  in  the  power  of  the  underwriter  to  insist 
on  the  evidence  alluded  to,  at  the  time  the  policy  is  presented 
for  payment;  and  when  it  cannot  be  produced  by  the  assured, 
it  would  be  strong  evidence  that  the  risk  had  not  been  the  re- 
sult of  accident     At  any  rate,  having  contracted  with  the  un- 
derwriters that  a  stranger  would  do  some  act  to  entitle  the 
assured  to  recover,  the  stipulation,  however  unreasonable,  must 
be  complied  with;  I  do  not  think  myself  that  such  a  stipula- 
tion is  unreasonable.     It  is  founded  in  prudence,  and  should 
not  be  dispensed  with  on  the  part  of  the  underwriter,  when 
there  is  good  ground  to  believe  that  the  risk  has  been  brought 
about  by  fraud  and  criminal  design.     The  defendants  in  this 
case  may  have  forborne  to  demand  the  preliminary  proof,  under 
some  apprehension  that  if  it  had  been  produced,  it  might  have 
prejudiced  their  case  on  the  trial  of  the  main  issue.     I  do  not 
think  that  there  was  any  intention  of  a  waiver  on  their  part. 
Bat  their  conduct  may  have  deceived  others,  who  might  have 
been  able  at  the  time  to  comply  with  a  specific  regulation,  if  it 
had  been  made.     And  as  they  did  not  make  the  requisition  at 
the  time,  it  is  perhaps  right     This  point  must  therefore  be  re- 
volt n.  U  t 
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garded  as  ruled  against  the  defendants  by  the  verdict  of  the 
jury.  All  the  other  grounds  resolve  themselves  iuto  this  ques- 
tion. Had  Kohnke,  at  the  time  the  policy  was  executed,  or 
afterwards,  any  interest  in  it  that  can  be  recogtiized  and  pro- 
tected in  a  court  of  law  ?  And  if  so,  was  it  such  an  interest 
as  could  not  be  destroyed  by  the  hand  of  Neve?  Which  in- 
volves the  further  question,  had  Neve  any  interest  at  all  in  the 
policy  after  it  was  transferred  to  Kohnke  by  delivery ;  retaining 
no  right  in  himself?  It  is  certain  that  by  the  terms  of  the 
policy  Kohnke  had  no  legal  interest  in  it  that  could  be  enforced 
in  his  own  name.  The  policy  is  taken  in  Neve's  name  on 
property  of  which  he  had  the  legal  title.  The  premium  on  two 
thousand  dollars  for  property  valued  at  three  thousand,  at  the 
rate  of  two  and  a  half  per  cent.,  was  paid  by  him.  In  placing 
it  in  possession  of  Kohnke,  by  the  consent  of  the  underwriters, 
to  "assure"  Kohnke,  as  it  is  expressed,  he  gave  Kohnke 
thereby  only  an  equitable  interest, —  such,  however,  as  a  court 
of  law  will  recognize  for  the  purpose  of  doing  justice  in  a 
strictly  legal  proceeding  in  the  name  of  the  assured.  Had  the 
policy  been  assigned  in  the  most  solemn  form,  it  would  not 
have  given  Kohnke  a  legal  right  to  sue  in  his  own  name,  or  to 
insist  on  any  legal  right 

In  such  case  he  would  have  had  no  more  than  an  equitable 
interest.  As  a  depositary,  he  has  the  same  interest,  if  the  pol- 
icy was  delivered  to  him  before  the  risk  happened,  of  which 
there  could  be  no  serious  doubt.  Whatever  his  interest  was, 
though  equitable,  we  think  was  acquired  bond  fide,  by  the  con- 
sent of  the  company.  They  knew  the  circumstances  under 
which  the  stock  of  goods  was  insured ;  that  they  were  in  the 
actual  possession  of  Neve,  while  the  other  bad  a  general  lien  on 
them.  And  the  company  undertook  to  protect  this  general  lien 
by  letting  the  policy  go  into  the  possession  of  Kohnke  as  his 
assurance;  and  they  could  not  deprive  him  of  the  benefit  of  this 
security  without  fault  on  his  part.  If  it  had  been  otherwise, 
perhaps,  the  risk  would  not  have  happened,  as  it  may  have  in- 
creased Neve's  interest  to  procure  another  policy,  and  dimin- 
ished his  diligence  in  taking  care  of  the  goods  in  bis  store.  The 
vigilance  of  self-interest  is  the  eye  of  prudence  ;  and  when  that 
is  weakened,  the  underwriters  of  a  policy  increase  the  danger  of 
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their  liability.     They  must  do  what  they  intended  for  Kohnke, 
and  cannot  let  his  rights  suffer  by  the  wrongful  acts  of  Neve. 
We  think,  therefore,  that  as  this  action  was  in  fact  for  Kohnke's 
benefit,  he  was  entitled  to  be  indemnified  to  the  extent  of  his 
injury.     According  to  this  view,  it  will  appear  that  Kohnke  had 
not  an  absolute,  exclusive,  and  indefeasible  interest  in  the  policy; 
but  that  as  an  additional  security  to  his  confession  of  judgment 
it  was  contingent,  collateral,  and  accumulative.  In  no  event  was 
it  worth  to  him  more  than  $1,000,  whilst  it  might  have  been 
worth  to  Neve  $2,000.     Could  it  be  questioned  that  Neve  had 
it  in  his  power  to  redeem  this  security,  and  to  acquire  a  perfect 
title  to  it  by  satisfying  the  judgment?     Suppose  he  had  paid 
off  the  judgment  in  two  days  after  it  was  confessed,  would  the 
underwriters  of  the  policy  have  been  entirely  discharged  ?    Such 
a  pretence,  on  their  part,  would  have  been  inconsistent  with 
common  Beu6e,  and  their  undoubted  intention  at  the  origin  of 
their  contract     They  never  could  have  supposed  that  they  had 
improved  their  condition,  when  they  consented  that  Kohnke 
should  be  assured  or  have  an  assignment  of  the  policy.     They 
always  regarded  themselves  as  liable  for  $2,000,  provided  goods 
to  that  amount  should  be  destroyed  accidentally  by  fire.     The 
fact  of  suffering  two  parties  to  be  interested  in  the  same  policy, 
could  not  diminish  their  liability.     As  an  action  on  a  policy  of 
insurance  is  one  of  indemnity,  no  party  can  recover  beyond  his 
loss  ;  and  if  but  $20  worth  of  goods  only  had  been  destroyed 
by  the  fire,  no  party  could  have  recovered  beyond  that  amount ;. 
and  for  the  like  reason,  should  no  party  be  allowed  to  recover 
beyond   bis  actual  interest     The  jury,  therefore,  properly  re- 
stricted the  recovery  of  the  plaintiff  in  this  case  to  Kohnke's 
loss,  notwithstanding  goods  to  a  larger  amount  may  have  been 
destroyed  ;  for  Neve,  by  his  own  unfair  dealing,  subsequently 
deprived  himself  of  any  right  to  avail  himself  of  any  interest 
under  this  policy ;  as  it  contains  the  common  clause,  that  if  any 
subsequent  policy  should  be  obtained  on  the  same  stock  of 
goods,  without  notice,  this  policy  should  be  void.     As  it  will 
appear,  in  another  case,  a  second  policy  was  obtained  without 
notice,  and  for  that  reason  it  is  right  that  Neve  should  forfeit  his 
rights  under  this  by  his  own  fraud.     It  is  said,  however,  that 
Neve,  having  parted  with  all  right  to  this  policy,  he  had  no  in- 
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terest  in  it;  and  therefore,  he  was  at  perfect  liberty  to  procure 
another  without  notice.  That  suggests  a  recurrence  to  the 
question,  what  interest  bad  Kohnke  in  this  policy  ?  I  have  be- 
fore said  that  he  had  the  indefeasible  interest  of  a  surety  — and 
I  think  that  this  view  is  fully  supported  by  the  final  judgment 
in  the  case  of  Robert  v.  The  Traders9  Insurance  Company,  9 
Wendell,  404,  474;  17  Wendell,  631.  In  that  case,  Robert  had 
procured  policies  of  insurance  on  certain  buildings,  which  were 
mortgaged  to  one  Bolton.  The  policies,  by  the  consent  of  the 
company,  were  assigned  to  Bolton.  After  the  houses  were 
burnt,  Bolton,  in  the  name  of  Robert,  recovered  judgment  on 
his  policies;  this  judgment  was  paid  off  by  and  assigned  to 
Robert,  who  thereby  claimed  all  the  rights  intended  for  him  under 
the  original  policy,  and  it  was  decided  that  his  right  to  the  policy 
was  restored  so  soon  as  he  removed  the  mortgage,  or  paid  the 
judgment  rendered  on  its  foreclosure.  The  case  was  elaborately 
considered  and  carried  through  all  the  courts  of  New  York. 
See  it  as  reported  in  17  Wendell,  631.  Senator  Edwards  deliv- 
ered the  final  judgment  in  the  court  of  errors.  Speaking  of 
this  question,  he  says:  "  Let  us  then,  in  the  next  place,  inquire 
how  far  the  rights  of  the  parties  were  affected  by  the  assign- 
ment. Thomas  Robert  owed  Francis  Bolton  a  debt  of  $5,500, 
secured  by  his  bond  and  mortgage  on  the  buildings  in  question, 
&c.  He  owned  three  policies  of  insurance,  in  each  of  which  it 
was  stipulated  that  the  interest  of  the  assured  was  not  assign- 
able without  the  consent  of  the  company  manifested  in  writing. 
That  right  being  obtained,  &c,  the  policies  were  assigned  to 
Bolton  as  collateral  security  for  the  payment  of  his  mortgage. 
Did  the  fact,  that  they  were  so  assigned,  give  Bolton  the  abso- 
lute indefeasible  interest  in  the  policies,  or  only  a  collateral  in- 
terest for  the  time  being?  I  am  of  opinion  that  be  bad  only  a 
collateral  interest,  liable  to  be  divested  whenever  Robert  paid 
the  mortgage;  and  when  the  company  consented  to  the  assign- 
ment, they  consented  to  it  for  the  purposes  for  which  it  was 
made,  and  this  consent  gave  him  the  right  then  ;  but  this  could 
not  alter  or  diminish  the  extent  of  the  liability  of  the  company." 
This  case  does  go  so  far  as  to  say  that  after  Robert  had  made 
his  assignment,  he  could  take  another  policy  on  his  interest  as 
mortgagor  without  notice  of  the  policy  assigned.    I  suppose  that 
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was  on  the  ground  that  he  could  act  bond  fide  in  taking  a  sub- 
sequent policy  whilst  the  right  under  the  assignment  subsisted. 
Whether  I  could  sanction,  by  my  judgment,  this  part  of  the  case, 
I  am  not  called  on  to  determine.  For  the  right  of  recovery  on 
the  different  policies  would  depend  on  the  interest  at  the  trial; 
and  the  second  policy  might  be  worth  little  or  nothing,  if  there 
could  have  been  a  full  recovery  on  the  first.  The  point  I  wish 
to  present  is,  that  the  first  policy  was  not  absolutely  vested  in 
the  assignee  Kohnke  —  and  all  that  could  be  recovered  on  it  was 
Kohnke's  interest,  when  Neve  had  forfeited  his  right  under  it. 
Had  Kohnke  held  the  policy  under  an  assignment  made  con- 
temporaneously with  its  execution,  as  bis  only  security,  then  he 
would  have  been  entitled  to  recover  the  whole  amount,  provided 
the  goods  destroyed  were  not  of  less  value  than  that  amount  at 
the  time  of  the  fire.  In  Hambleton  v.  Mendes,  2  Burr.  1210,  Ld. 
Mansfield  said  :  ct  The  plaintiff's  demand  was  for  an  indemnity; 
his  action  then  must  be  founded  on  the  nature  of  the  damnifi- 
cation, as  it  really  is  at  the  time  of  the  action  brought,"  The 
recovery  of  Kohnke  might  have  been  less  than  the  $1,000,  but 
could  not  have  been  more.  This  shows  that  he  had  not  the  en- 
tire interest  in  the  policy ;  and  if  the  whole  amount  could  have 
been  recovered,  it  ^yould  have  been  as  much  for  the  benefit  of 
Neve  as  Kohnke  —  the  one  having  a  legal  and  the  other  an 
equitable  interest  Neve's  right  became  extinguished  by  his 
taking  another  policy  without  notice  of  the  existence  of  the 
first  In  attempting  to  procure  two  policies,  he  forfeited,  by 
the  terms  of  the  policies  themselves,  his  right  to  recover  on 
either,  as  will  be  seen  when  the  case  of  the  Columbia  Company 
comes  to  be  considered.1  We  think  the  jury  have  hit  the  jus- 
tice of  the  case,  and  therefore  refuse  this  motion  to  set  aside 
their  verdict. 

Richardson,  O'Neall,  Evans,  Butlbr,  and  Wardlaw,  Jus- 
tices, concurred. 

i  Ante,  p.  147. 
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Andrjs  Marchesseau  vs.  The  Merchants'  Insurance  Company.1 

(Supreme  Court,  Louisiana,  March  Term,  1842.) 

Insurable  Interest.  —  Value  of  Goods.  —  Fraud. 

The  contract  of  insurance  is,  essentially,  one  of  indemnity;  and  this  indemnity  must  be 
adjusted  on  the  principle  of  replacing  the  insured,  as  near  as  may  be,  in  the  situation  he 
was  in  at  the  commencement  of  the  risk.  The  amount  of  insurable  interest  is  the 
market  value  of  the  articles  at  the  time  and  place  of  the  commencement  of  the  risk; 
and  where  they  have  been  purchased  near  that  time  and  place,  the  cost  to  the  assured  is 
most  satisfactory,  though  not  the  only  criterion  of  their  value. 

Under  a  policy  of  insurance,  which  provided  that  if  there  should  be  any  false  swearing  on 
the  part  of  the  assured,  he  should  forfeit  all  claim  to  the  policy,  a  failure  by  the  latter 
to  sustain  his  affidavit,  by  direct  evidence,  to  the  amount  claimed,  will  not  be  considered 
as  proof  of  his  having  sworn  falsely,  and  thereby  forfeit  the  insurance.  In  open  poli- 
cies, it  is  often  extremely  difficult  to  prove  the  actual  value  of  the  goods  lost;  it  suffices 
to  show  by  testimony  the  great  probability  of  the  truth  of  the  affidavit;  and  in  weigh- 
ing this  testimony,  the  character  of  the  assured,  as  well  as  the  credibility  of  the  wit- 
nesses, must  be  considered. 

Appeal  from  the  parish  court  of  New  Orleans,  Maarian,  J. 

Garland,  J.  This  suit  is  brought  to  recover  $15,549,  on  an 
open  policy  of  insurance  against  fire,  on  certain  merchandise  in 
a  shop  in  New  Orleans,  which  was  consumed  on  the  night  be- 
tween the  29th  and  30th  of  September,  1838.  The  defendants 
say,  they  are  not  responsible,  because  the  plaintiff  has  not  sus- 
tained a  loss  to  the  amount  claimed.  They  allege  that  proper 
preliminary  proof  had  not  been  furnished,  and  that  no  inventory 
was  ever  presented  or  deposited  with  them.  They  further  say, 
that  after  diligent  inquiry,  they  are  unwillingly  induced  to  be- 
lieve, and  so  aver,  that  the  conflagration  occurred  with  the 
knowledge  of  the  plaintiff;  that  he  participated  in  it  through 
his  agents ;  and  that  if  any  loss  has  'occurred,  they  are  not  re- 
sponsible tinder  the  terras  and  qualifications  of  the  policy,  as  to 
good  faith  on  the  part  of  the  assured. 

The  evidence  shows  that  the  plaintiff  arrived  in  New  Orleans, 
in  December,  1837,  or  in  the  commencement  of  the  year  1838, 
with  a  stock  of  goods  from  France;  that  he  opened  a  shop, and 
did  business  as  a  merchant  until  sometime  early  in  July  follow- 
ing, but  to  what  extent  is  not  clearly  shown. 

On  the  2d  of  July,  the  defendants  signed  the  policy,  and  it 

1  1  Robinson,  438. 
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appears  very  certain  that  the  plaintiff  had  about  that  time 
made  an  inventory  of  the  goods,  which,  he  says,  he  bad  on 
hand,  and  that  when  he  went  to  effect  the  insurance,  he  took  it 
with  him ;  but  a  secretary  or  clerk  in  the  office  says,  that  he 
refused  to  take  it,  although  offered  to  him,  or  even  to  look  at  it. 
This  witness  says,  that  the  plaintiff  took  it  away,  and  that  he 
has  never  seen  it  since.  He  did  not  even  look  at  it  for  the  pur- 
pose of  filling  up  the  policy,  as  it  was  not  customary  to  receive 
inventories,  the  plaintiff  having  told  him  the  amount.  The 
plaintiff  departed  for  France  a  few  days  after  effecting  the  in- 
surance, and  the  house  in  which  the  goods  were  stored  was  de- 
stroyed by  fire  nearly  three  montns  afterwards,  he  being  absent. 

The  clerk  of  the  plaintiff  says  that  be  assisted  in  making  the 
inventory.  He  called  out  the  numbers  and  prices  of  the  goods, 
and  the  plaintiff  wrote  them  down  ;  they  were  then  packed  in 
boxes,  baskets,  or  bales,  and  carried  by  another  person  to  the 
third  floor  or  garret  of  the  building.  There  were  three  or  four 
hundred  packages.  There  is  abundant  testimony,  that  there 
were  a  great  many  packages,  and  no  doubt  they  were  full  of 
something. 

It  is  proved  that  the  key  of  the  store  was  left  in  the  posses- 
sion of  the  owner  of  the  house,  but  that  it  was  occasionally 
given  to  Francois 'Marchesseau,  a  brother  of  the  plaintiff,  who 
was  acting  as  his  agent,  although  he  had  no  special  authoriza- 
tion, and  visited  the  shop  occasionally.  The  evidence  on  the 
part  of  the  plaintiff  is,  perhaps,  sufficiently  certain  to  sustain 
the  verdict,  except  in  two  important  particulars,  to  wit,  that 
none  of  the  witnesses  swear  to  the  value  of  the  goods,  and  that 
there  is  no  explanation  of  the  great  difference  existing  between 
the  value,  as  it  appears  from  the  invoices  filed  in  the  custom* 
house,  on  which  the  plaintiff  made  his  entries  and  paid  duties, 
and  the  large  amount  at  which  the  same  goods  are  valued  in 
the  inventory.  Pascal,  who  assisted  as  clerk  in  making  the  in- 
ventory, does  not  swear  that  the  goods  were  put  down  at  their 
true  market  value,  nor  that  there  was  the  quantity  stated.  He 
says  that  u  he  called  the  numbers  and  prices,"  and  that  the 
plaintiff  wrote  them  down;  but  he  nowhere  says,  that  they 
were  correctly  written  down,  as  to  quantity  and  value.  Other 
witnesses  fully  corroborate  Pascal  in  bis  statement  as  to  the 
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marking  of  the  inventory,  but  none  fix  any  particular  value  on 
the  goods.  It  is  shown  that  the  plaintiff  brought  all  the  goods 
from  France ;  they  must  then  have  passed  legally  through  the 
custom-bouse.  From  it,  the  defendants  have  procured  copies  of 
the  invoices  on  file,  and  they  do  not  amount  to  much  more  than 
one  third  of  the  sum  claimed.  They  were  sworn  to  by  the 
plaintiff,  and  the  defendants  insist  that  he  shall  abide  by  them, 
adding  thereto  a  fair  allowance  for  risk  and  charges,  and  then 
deducting  the  probable  amount  of  the  sales  made  in  the  course 
of  six  months  of  business.  The  jury  found  a  verdict  for 
$8,000,  on  which  judgment  was  rendered  in  favor  of  the  plain- 
tiff; and  the  defendants,  after  ^m  ineffectual  attempt  to  obtain 
a  new  trial,  appealed.  They  ask  us  for  an  entire  reversal  of  the 
judgment,  and  the  plaintiff  asks  that  it  be  amended,  so  as  to 
give  him  the  whole  amount  claimed.  In  this  court  the  defend- 
ants have  waived  the  question  as  to  the  preliminary  proof,  and 
have  met  the  plaintiff  by  an  accusation  of  attempting  to  de- 
fraud them  by  false  swearing,  and  by  an  over-valuation  of  the 
goods,  by  which  they  say  the  policy  is  forfeited  according  to  its 
ninth  condition,  which  is  as  follows: 

"  All  persons  assured  by  this  company,  and  sustaining  loss  or 
damage  by  fire,  are  forthwith  to  give  notice  thereof  to  the  com- 
pany ;  and  as  soou  after  as  possible,  to  deliver  in  a  particular 
account  of  such  loss  or  damage,  signed  with  their  own  hands, 
and  verified  by  their  oath  or  affirmation,  and  also,  if  required, 
by  their  books  of  account  and  other  proper  vouchers  ;  they  shall 
also  declare  on  oath,  whether  any  and  what  other  insurance  has 
been  made  on  the  same  property  ;  and  until  such  proofs  and 
declarations  are  produced,  the  loss  shall  not  be  payable.  Also, 
if  there  appear  any  fraud,  or  false  swearing,  the  claimant  shall 
forfeit  all  claim  by  virtue  of  this  policy." 

Upon  a  thorough  examination  of  the  evidence,  we  are  not 
satisfied  with  the  verdict  of  the  jury,  nor  are  we  convinced  that 
the  defendants'  accusation  of  fraud  and  perjury  is  sustained. 
It  is  evident  that  the  jury  did  not  think  that  a  loss  to  the 
amount  claimed  had  been  sustained,  but  that  they  thought  that 
there  had  been  some  loss,  and  allowed  $8,000  to  cover  it  In 
questions  of  this  kind  we  are  disposed  to  pay  much  respect  to 
the  opinions  of  a  jury,  but  in  this  case  we  are  unable  to  see 
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from  the  testimony  how  they  could  arrive  at  the  result  to  which 
they  came.  The  definite  or  approximate  value  of  the  goods  is 
not  proved  by  a  single  witness,  though  it  is  certain  that  he  had 
a  considerable  stock  on  hand  ;  and  the  great  disparity  between 
the  invoices  and  the  inventory  is  unexplained.  On  the  other 
hand,  the  conduct  of  the  defendants  is  not  altogether  free  from 
suspicion  and  reproach.  When  the  insurance  was  effected,  an 
iuventory  and  valuation  was  offered,  by  which  they  might  have 
seen  what  they  were  insuring,  and  from  an  examination  of  it 
have  found  whether  the  goods  were  estimated  too  highly.  To  get 
the  premium  seemed  then  the  principal  object,  and  after  the  loss 
occurred,  the  evidence  shows  that  they  were  disposed  to  stand 
upon  the  most, rigid  rules  both  of  etiquette  and  law.  The  evi- 
dence is  calculated  to  produce  the  impression  that  documents 
or  papers  in  relation  to  the  loss,  and  preliminary  proofs  were 
unwillingly  received,  and  that  when  left,  against  their  wishes, 
that  they  were  lost,  destroyed,  or  suppressed.  They  probably 
acted  under  a  suspicion  of  some  unfair  proceedings  on  the 
part  of  the  plaintiff  or  his  brother,  but  we  cannot  see  any  evi- 
dence to  justify  a  charge  that  the  plaintiff  was  in  any  manner 
the  cause  of  the  fire  and  consequent  loss  of  the  property,  how- 
ever guilty  others  may  have  been.  He  had  been  absent  from  the 
state  nearly  three  months  in  Europe,  the  key  of  the  house  was 
in  the  possession  of  the  owner,  and  no  one  is  shown  to  have 
been  in  the  shop  for  some  ten  or  eleven  hours  previous  to  the  fire. 
The  contract  of  insurance  is  one  essentially  of  indemnity; 
and  good  faith  on  both  sides  should  be  its  basis.  It  is  not  its 
object  to  put  the  assured  in  the  same  situation,  in  case  of  loss, 
in  which  he  would  have  been,  had  the  adventure,  on  which  it 
was  effected,  terminated  successfully.  He  must,  particularly  in 
open  policies,  take  some  of  the  chances  of  his  speculation,  and 
of  the  state  of  the  markets.  The  indemnity  must  therefore 
refer  to  the  beginning  of  the  risk,  and  the  losses  are  to  be  ad- 
justed on  the  principle  of  replacing  the  party  assured,  as  nearly 
as  may  be,  in  the  situation  he  was  in  at  that  time.  The  amount 
of  insurable  interest  is  the  market  value  of  the  goods  at  the 
time  and  place  of  the  commencement  of  the  risk,  and  the  best, 
though  not  conclusive  criterion  of  this  interest,  is  the  cost  to 
the  assured.     This  is  the  most  satisfactory  proof  of  value,  in 
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case  the  goods  were  purchased  near  the  time  when,  and  at  or 
near  the  place  at  which  the  risk  commences.  Therefore  we  do 
not  look  npon  invoices  of  goods,  purchased  in  France  some 
eight  or  ten  months  previous  to  the  commencement  of  the  risk, 
as  the  true  criteria  of  value  here ;  but  when  they  are  produced, 
and  it  appears  that  there  is  a  difference  of  nearly  three  hundred 
per  cent.,  it  certainly  requires  explanation,  and  strong  evidence 
of  there  being  so  great  a  difference  in  the  state  of  the  markets 
in  the  two  countries.  We  are  not  disposed  to  go  to  the  extent 
contended  for  by  the  defendants'  counsel,  that  if  the  plaintiff 
fail  to  sustain  his  affidavit  by  direct  evidence,  to  the  amount 
claimed,  he  is  to  be  considered  as  having  sworn  falsely,  and 
thereby  having  forfeited  the  policy.  In  open  policies  it  would, 
in  many,  if  not  in  a  majority  of  cases,  be  extremely  difficult  to 
prove  the  actual  value  of  the  goods  lost.  It  is  therefore  suffi- 
cient to  show  by  testimony  the  great  probability  of  the  affidavit 
being  true,  and  in  weighing  this  testimony,  the  character  of  the 
assured  is  a  circumstance  to  be  considered,  as  well  as  the  cred- 
ibility of  the  witnesses.  The  character  of  an  assured  party  is 
not  to  be  blasted,  and  his  policy  forfeited  for  which  a  premium 
has  been  paid,  simply  because  he  cannot  prove  the  value  of 
every  article  lost 

But  if  an  account  is  made  out  to  be  feigned  or  fraudulent, 
there  cannot  be  a  doubt  but  that  the  policy  is  forfeited  ;  and  a 
wide  difference  between  the  cost  and  the  valuation,  is  a  strong 
circumstance,  and  if  unexplained,  should  have  its  due  weight 
npon  the  jury.  This  seems  to  have  been  the  opinion  of  the 
court  in  the  case  in  the  20th  English  Common  Law  Reports, 
158,  so  much  relied  on  by  the  counsel  for  defendants,  and  we 
shall  pursue  the  same  course  that  was  adopted  in  that  case,  and 
grant  a  new  trial,  more  particularly  as  both  parties  complain  of 
the  verdict. 

The  judgment  is  therefore  reversed,  and  the  case  remanded  to 
the  parish  court  for  a  new  trial ;  with  directions  to  the  judge 
thereof  to  proceed  therein  in  conformity  to  the  principles  herein 
expressed,  and  according  to  law;  the  plaintiffs  and  appellees 
paying  the  costs  of  the  appeal. 

JtosefiuSy  for  the  plaintiff. 

Gryme$i  for  the  appellants. 
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President,  Directors  &  Company  op  The  Oriental  Bank 
vs*  The  Tremont  Insurance  Company.1 

(Supreme  Court,  Massachusetts,  March  Term,  1842.) 

Interest*  —  Delay.  —  Use  of  Funds* 

Interest  is  not  necessarily  recoverable  on  a  policy  of  insurance,  although  the  loss  be  not 

paid  on  the  day  prescribed  by  the  policy,  unless  there  is  a  positive  stipulation  to  pay 

interest. 

In  the  absence  of  any  contract  to  pay  interest,  if  the  amount  payable  by  an  insurance 

company  is  attached  in  their  hands  by  a  trustee  process  in  favor  of  a  creditor  of  the 

assured,  they  do  not  become  liable  to  pay  interest  during  that  time,  if  they  practise  no 

delay  and  are  ready  to  pay  upon  being  discharged  from  the  trustee  process,  although 

they  use  the  funds  in  their  business. 

The  whole  case  sufficiently  appears  in  the  opinion. 

W.  I*  Bowditch*  for  the  plaintiffs. 

Fletcher*  for  the  defendants. 

B.  R*  Curtis*  replied. 

Hubbard,  J.  The  only  question  for  the  consideration  of  the 
court  is,  whether  the  defendants  are  bound  to  pay  interest  on 
the  amount  of  the  loss  on  the  policy,  underwritten  by  them,  from 
the  time  the  same  was  payable  by  the  terms  of  the  policy,  to 
wit,  the  18th  of  February,  1839,  to  the  15th  day  of  May,  1840, 
when  they  were  discharged  from  the  trustee  process  which  had 
been  pending  against  them,  from  the  19th  of  December,  1838, 
to  that  time.  The  plaintiffs  assumed  several  positions,  upon 
which  they  rely  to  charge  the  defendants  with  interest;  and 
among  others,  that  this  was  a  contract  to  pay  interest  in  sixty 
days  after  proof  of  loss  of  the  subject  of  insurance ;  that,  as 
stakeholders,  they  should  have  set  apart  a  special  sum  to  cover 
this  loss,  and  not  have  mingled  it  with  their  funds;  that  the 
plaintiffs  lost  the  use  of  the  money,  and  the  defendants  had  the 
use  of  it,  and  consequently  the  plaintiffs  have  the  better  equity. 

The  question  submitted  is  not  free  from  difficulty  arising  out 
of  the  great  number  of  decisions  in  relation  to  the  payment  of 
interest.  Nor  is  it  practicable  to  reconcile  all  the  opinions  that 
have  been  pronounced  in  different  courts,  both  in  this  country 
and  in  England.     Many  of  the  opinions,  however,  which  ap- 

*  4  Met.  1. 
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pear  to  be  contradictory,  may  be  reconciled  by  considering  the 
different  facts  which  led  to  the  decisions.  So  that  while  the 
cases  appear,  on  a  cursory  inspection,  to  be  alike,  they  will  be 
found,  on  a  more  careful  examination,  to  differ  in  important 
particulars.  The  authorities  relating  to  interest  have  been  so 
often  cited  and  reviewed,  that  it  appears  to  me  to  be  unneces- 
sary to  subject  them  to  a  new  examination ;  although  the  elab- 
orate arguments  of  the  counsel  on  both  sides  might  seem  to 
demand  it.  Those  only,  therefore,  will  be  referred  to,  which 
seem  to  require  remark,  as  bearing  on  the  opinion  we  have 
formed. 

By  the  Rev.  Sts.  c.  1093  §  34,  it  is  enacted,  that  "  any  money 
or  other  thing,  due  to  the  principal  defendant,  may  be  attached 
before  it  has  become  payable,  provided  it  be  due  absolutely  and 
without  any  contingency,  as  before  mentioned;  but  the  trustee 
shall  not  be  compelled  to  pay  or  deliver  it,  before  the  time  ap- 
pointed therefor  by  the  contract." 

Two  days  after  notice  and  proof  of  the  loss,  and  before  the 
same  was  payable,  the  defendants  were  summoned  as  the  trus- 
tees of  Clapp,  the  person  with  whom  the  contract  was  made; 
and  this  was  before  they  bad  notice  of  the  plaintiffs'  claim.  It 
was  then  rightfully  at  the  time,  as  the  property  of  Clapp;  and 
when  the  defendants  exhibited  their  order  from  Clapp  for  the 
payment  of  the  money  to  them  at  the  termination  of  the  sixty 
days  after  notice  of  the  loss,  the  defendants  were  under  no 
legal  obligation  to  pay  them  the  amount  due  on  the- policy; 
but  their  duty  was,  to  give  notice  of  the  fact,  in  their  answer, 
that  the  claimants  might  appear,  if  they  saw  cause,  and  main- 
tain their  right  to  the  money.  This  was  done;  and  on  their 
examination,  the  claimants  exhibited  such  proof  of  their  in- 
terest in  the  property  insured,  and  in  the  policy,  that  the  de- 
fendants were  discharged  from  the  trustee  process,  and  released 
from  their  liability  as  the  trustees  of  Clapp,  and  could  pay  over 
the  money  to  the  plaintiffs  with  safety  to  themselves.  In  their 
conduct  in  this  respect,  they  appear  faithfully  to  have  dis- 
charged the  duty  imposed  upon  them,  with  due  diligence  and  a 
just  regard  to  the  rights  of  the  contending  parties;  and  as  the 
fund  was  locked  up  before  it  became  payable,  they  were  in  no 
default  in  not  paying  over  the  money  at  the  call  of  the  plain- 
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tiffs.  Not  being  in  default  then,  are  they  accountable  for  in- 
terest during  such  detention  ?  The  cases,  which  have  been 
cited  directly  to  this  point,  are  so  far  contradictory  as  to  leave 
the  question,  to  some  extent,  unsettled.  The  cases  especially 
relied  upon  by  the  plaintiffs  are  Hunter  v.  Spotswood,  1  Wash, 
145;  Tazewell  v.  Barrett,  4  Hen.  &  Munf.  259;  and  Temple- 
man  v.  Faunileroy,  3  Rand.  434.  And  on  the  other  side,  the 
case  of  Fitzgerald  v.  Caldwell,  2  Dall.  215,  and  1  Yeates,  274, 
is  believed  to  be  directly  in  point 

In  the  three  Virginia  cases  there  is  the  charge  of  negligence 
and  neglect  of  duty  resting  upon  the  garnishee,  which  probably 
led  to  the  decisions  in  those  cases ;  while  in  the  case  decided 
in  Pennsylvania,  those  elements  are  excluded ;  although,  if  they 
bad  existed  in  that  case,  the  court  would  have  charged  the 
garnishee  with  interest. 

Two  cases  were  cited  from  our  own  reports:  Prescott  v. 
Parker,  4  Mass.  170,  and  Adams  v.  Cordis,  8  Pick.  266.  In  the 
first  of  these,  a  judgment  debtor  was  summoned  as  the  trustee 
of  the  judgment  creditor;  and  the  court,  in  delivering  their 
opinion,  say,  "It  is  admitted  that  the  judgment  has  been  satis* 
fied,  unless  Parker  is  liable  by  law  to  pay  interest  on  the  judg- 
ment until  it  was  satisfied.  Interest  is  allowed  in  an  action  of 
debt  or  judgment,  as  the  measure  of  damages  for  unjustly  de- 
taining the  debt.  In  this  case,  he  was  obliged  bylaw  to  detain 
the  debt  from  Gilson ;  and  therefore  he  cannot  be  answerable 
to  the  attaching  creditor  for  damages  for  the  detention."  In 
the  case  of  Adams  v.  Cordis,  the  defendant  had  been  summoned 
as  the  trustee  of  the  principal  debtor,  and  on  his  disclosure  it 
appeared  that  the  demand  against  him  was  one  which  bore  an 
accruing  interest  at  the  time;  and  the  court  decreed  that  the 
trustee  should  pay  the  interest  as  well  as  the  principal  during 
the  detention  of  the  fund,  on  the  ground  that  the  attachment 
of  the  debt  carries  with  it  the  interest.  And  this  distinction  is 
taken  between  cases  in  which  interest  is  given  by  way  of  dam- 
ages, and  those  in  which  it  constitutes  a  part  of  the  debt;  as  it 
does  in  contracts  in  which  there  is  a  promise  to  pay  interest. 
In  the  former  class,  it  is  obvious  that  when  one  is  summoned 
as  trustee,  he  is  in  no  fault  for  not  paying,  and  as  he  made  no 
express  agreement  to  pay  interest,  he  ought  not  to  be  charged 
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with  it  In  the  latter,  the  interest  is  the  debt  as  much  as  the 
principal,  and  he  ought  to  pay  it.  This  distinction  we  believe 
to  be  a  just  one;  and  the  question  now  is,  under  which  class 
the  present  action  ranges.  The  plaintiffs'  counsel  have  argued 
that  the  contract  of  the  defendants  contains  within  itself  a 
promise  to  pay  interest,  and  that  it  might  be  declared  upon  as 
a  contract  in  which  the  party  stipulates  to  pay  interest  after  the 
same  becomes  due;  on  the  ground  that  this  is  the  legal  effect 
of  the  contract  But  we  do  not  sustain  this  view.  We  think 
that  such  a  declaration  would  not  describe  the  contract  In- 
terest is  not  an  integral  part  of  such  contract,  but  is  given  by 
way  of  damages  for  the  non-performance  of  the  contract  For 
in  matters  of  property,  the  usual  rate  of  interest  has  long  been 
established  as  a  just  rule  for  the  measure  of  damages  in  cases 
where  the  plaintiff  has  sustained  an  injury  by  the  non-perform- 
ance of  a  contract  by  the  defendant 

The  policy  before  us  has  been  likened,  in  argument,  to  a  note 
payable  at  a  given  time,  with  interest  after.  But  on  this  policy, 
the  money  is  not  payable  at  any  given  time.  The  amount  to 
be  paid,  and  the  time  when,  are  both  uncertain.  The  amount 
of  the  loss  is  payable  after  proof  of  loss,  and  a  consequent 
notice  and  demand  of  the  defendants.  In  the  case  of  bank 
bills,  which  are  but  the  promissory  notes  of  a  corporation,  pay- 
able on  demand,  the  court  say,  in  Suffolk  Bank  v.  Worcester 
Bank,  5  Pick.  109,  u  The  bank  bills  or  notes  sued  were  promises 
to  pay  money  on  demand,  without  any  engagement  to  pay  in- 
terest Interest  was  no  part  of  the  contract;  but  after  demand 
and  nonpayment,  interest  would  be  recovered  in  the  form  of 
damages  for  detention."  And  so  in  the  present  action.  Till 
within  a  few  years,  interest  has  not  been  allowed  on  policies  of 
insurance.  It  was  a  matter  within  the  discretion  of  a  jury. 
And  the  rule  now  followed  in  England,  as  stated  by  Lord  Ten- 
terden,  in  Bain  v.  Case,  3  Car.  &  P.  498,  is  this:  u  The  assured 
cannot  recover  interest,  unless  he  has  made  application  to  the 
insurer  to  pay  the  amount  of  the  loss,  and  has  notified  him  of 
the  ground  of  such  bis  application."  This  is  similar  to  the 
rule  adopted  here;  yet  the  contract  itself,  in  this  particular,  has 
undergone  no  change  since  courts  decided  that  interest  was  not 
recoverable.    The  contract  of  insurance  is,  as  has  often  been 
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observed,  a  contract  of  indemnity.  It  is  no  engagement  to  pay 
a  given  sum,  bat  an  amount  not  exceeding  a  given  sum,  on  the 
happening  of  certain  perils;  and  certain  duties  must  be  per- 
formed by  the  plaintiff,  before  he  can  maintain  his  suit  We 
therefore  think  there  was  no  express  promise  to  pay  interest. 

It  has  been  contended  that  the  defendants  mingled  the  funds 
of  the  plaintiffs  with  their  own,  and  that  they  are  therefore 
chargeable  with  interest  But  while  cases  of  that  description 
furnish  an  argument  bearing  on  the  present,  they  are  in  them- 
selves different,  and  the  reasons  why  interest  is  allowed  rest 
upon  other  grounds.  Executors,  guardians,  and  trustees,  are 
intrusted  with  the  property  of  others,  and  when  they  mingle 
the  funds  thus  intrusted  to  them  with  their  own  they  are 
chargeable  with  interest  in  equity,  not  because  they  have  con- 
tracted to  pay  it  in  such  an  event,  but  as  a  penalty  for  violation 
of  duty,  and  as  a  suitable  remedy  for  those  whose  property  is 
thus  made  liable  to  loss. 

But  it  is  also  alleged  as  a  reason  why  these  defendants  should 
pay  interest,  that  they  are  stakeholder*,  and  should  have  depos- 
ited the  plaintiffs'  money,  and  not  have  exposed  it  to  the  haz- 
ard of  their  own  trade,  and  that  it  was  not  sufficient  to  have  a 
balance  in  the  bank  usually  large  enough  to  meet  the  plaintiffs' 
demand.  A  stakeholder  is  one  who  has  received  the  funds  of 
another,  or  others,  in  special  deposit  for  a  given  purpose,  to  be 
paid  to  one  party,  or  divided  between  both  or  among  all  the 
parties,  on  the  happening  or  not  happening  of  some  anticipated 
event,  of  which  the  stakeholder  is  often  the  judge,  and  such 
property  he  is  bound  to  hold  separately  from  his  other  funds. 
But  the  present  is  not  the  case  of  a  stakeholder,  and  it  merely 
assumes  the  likeness  in  consequence  of  the  contention  of  cred- 
itors for  the  fund,  a  fact  having  no  connection  with  the  original 
contract 

In  regard  to  making  a  deposit  of  the  money  in  cases  like  the 
present,  we  know  of  no  law  or  usage  which  requires  it,  nor  any 
practice  for  bringing  the  same  into  court  Besides,  would  a 
deposit  of  this  money  in  one  of  the  banks  of  the  city  have  pro- 
tected the  defendants  in  case  of  loss  on  the  pait  of  the  bank  ? 
If  the  money  were  specially  deposited  for  safe  keeping,  the 
bank  in  which  the  same  is  deposited  would  not  be  responsible, 
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except  for  gross  negligence.  And  it  has  been  held  that  it 
would  not  even  be  responsible  for  the  frauds  of  its  own  officers. 
Foster  v.  Essex  Bank,  17  Mass.  479.  And  if  not  specially  de- 
posited, then  the  party  would  have  only  the  credit  of  the  bank, 
which  the  party  had  in  this  case,  by  the  promise  of  the  bank  to 
answer  the  defendants'  check,  at  any  time/ to  an  amount  equal 
to  the  plaintiffs'  demand.  If  the  funds  in  the  one  case  had 
been  stolen,  or  the  bank  had  failed  in  the  other,  the  defendants 
would  still  be  liable,  and  they  and  not  the  plaintiffs  would  have 
a  claim  upon  the  bank. 

Under  these  circumstances  we  think  the  defendants  are  not 
chargeable  with  interest.  They  were  always  ready  to  pay  the 
demand,  and  did  pay  as  soon  as  the  plaintiffs  had  acquired  a 
legal  right  to  receive  it,  as  ascertained  by  the  competent  tri- 
bunal. 

We  are  aware  that  in  the  case  of  Adams  v.  Cordis,  the  fact 
that  the  defendant  used  the  money,  for  which  be  was  charge- 
able as  trustee,  in  common  with  his  other  funds,  during  the  pen- 
dency of  the  process,  was  mentioned  as  a  reason -why  the  plain- 
tiff should  recover  interest  But  without  deciding,  in  this  case, 
how  far  the  use  of  the  money  may  be  a  ground  for  charging 
trustees  with  interest,  we  think  the  main  reason  upon  which  the 
decision  in  that  case  rests  is,  that  the  debt  was  one  drawing 
interest,  and  that  the  payment  of  accruing  interest  was  as  much 
a  part  of  the  contract  as  the  payment  of  the  principal. 

But  it  is  said  that  the  refusal  to  allow  interest  on  money  in 
the  hands  of  persons  summoned  as  trustees  will  lead  to  collu- 
sion, and  to  unreasonable  delay  and  negligence  in  making  their 
answers,  for  the  purpose  of  obtaining  a  longer  use  of  the  money. 
In  answer  to  this  suggestion,  it  may  be  stated  that  the  court 
incline  to  the  opinion  that  should  such  a  case  arise,  it  would 
form  an  exception  to  the  rule  adopted  in  the  decision  of  this 
case,  and  that  on  proof  of  such  facts  the  party  would  be 
chargeable  with  interest  on  the  funds  in  his  hands. 

As  to  the  principle  contended  for,  that  the  plaintiffs  lost  the 
use  of  their  money  and  the  defendants  enjoyed  it,  and  that  they 
should  therefore  be  charged  with  interest  because  the  plaintiffs 
have  the  better  equity,  it  may  be  said  that  the  plaintiffs  did  not 
give  the  defendants  notice  as  soon  as  they  acquired  an  interest 
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in  the  policy,  and  that  if  they  had  done  so  the  trustee  process 
might  not  have  been  prosecuted.  But  waiving  such  a  consid- 
eration, both  parties  were  subjected  to  inconvenience ;  the  one 
from  the  detention  of  their  demand,  and  the  other  from  being 
compelled  to  employ  counsel,  attend  court,  and  make  answers 
under  oath  to  various  interrogatories,  with  a  liability  to  be 
removed  from  court  to  court.  If  the  contract  bad  carried  inter- 
est on  the  face  of  it,  the  plaintiffs  would  have  the  advantage 
of  it;  but  as  it  did  not,  the  defendants  may,  under  the  circum- 
stances of  this  case,  avail  themselves  of  the  fact  that  they  have 
not  violated  their  contract  by  wrongfully  or  unreasonably  de- 
taining the  plaintiffs'  money,  and  so  are  not  chargeable  with 
interest  Plaintiffs  nonsuit. 


Alexander   Fuller  vs.  The   Boston    Mutual  Fire  Insur- 
\  ance  Company.1 

(Supreme  Court,  Massachusetts,  March  Term,  1842.) 

Valuation  by  Company.  —  Insurance  above  three  fourths  Value* 

Valuation  of  the  premises  insured,  deliberately  made  by  mutual  agreement  between  the 
parties  to  the  contract  of  insurance,  is,  in  the  absence  of  fraud,  collusion,  or  misrepre- 
sentation, to  be  taken  as  the  best  evidence  of  the  actual  value  of  the  premises. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Goodrich  8f  Barrett,  for  the  plaintiff. 

C.  P.  Curtis,  for  the  defendants. 

Shaw,  C.  J.  Assumpsit  on  a  policy  of  insurance  against 
fire,  in  which  the  plaintiff  relies  upon  the  original  cause  of 
action,  and  also  on  award.  The  plaintiff  sues,  in  effect,  as 
assignee,  but  as  the  assignment  was  made  with  the  consent  of 
the  defendants  and  as  a  part  of  the  original  contract,  and  as  it 
is  found  that  the  plaintiff  was  interested,  as  mortgagee,  to  the 
amount  of  the  whole  sum  insured,  we  see  no  reason  why  he 
cannot  maintain  the  action  in  his  own  name,  and  his  right  to 
do  so  has  not  been  contested  on  that  ground.2 

Several  questions  have  been  argued ;  one  of  them,  and  a  prin- 

i  4  Met.  206.  *  See  post,  p.  190. 
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cipal  one,  is,« whether  the  valuation  of  the  property  as  stated 
in  the  policy,  under  the  circumstances,  is  to  be  deemed  conclu- 
sive evidence  of  the  actual  value  for  the  purpose  of  adjusting 
the  loss. 

It  is  not  contended  that  there  was  any  designed  or  fraudulent 
over-valuation,  or  any  collusive  valuation,  or  any  wilful  misrep- 
resentation of  the  value.  The  case  arises  upon  a  policy  made 
by  a  mutual  insurance  company,  that  had  no  authority  to 
insure  over  three  fourths  of  the  value  of  the  buildings.  In 
regard  to  all  property  lying  out  of  the  city  of  Boston,  the  mode 
taken  to  ascertain  the  value  was  this:  the  assured  made  a  state- 
ment in  writing,  in  answer  to  certain  standing  questions,  in 
compliance  with  the  by  laws  of  the  company,  of  the  situation, 
circumstances,  and  value  of  the  buildings  proposed  to  be  in- 
sured, which  was  filed  and  remained  with  the  company.  By 
the  seventh  article  of  the  by-laws,  it  would  be  the  duty  of  the 
president  to  visit  and  examine  the  buildings,  alone  or  jointly 
with  a  director,  and  to  fix  the  sum  to  be  taken  thereon,  and  the 
rates  of  insurance.  As  this  company  was  established  at  Bos- 
ton, it  was  to  be  expected  that  the  greater  proportion  of  risks 
would  be  taken  in  Boston,  and  the  by-laws  were  adapted  to 
meet  that  expected  state  of  things,  but  they  made  no  special 
provision  for  examining  buildings  outside  of  the  city.  But  this 
indicates  the  general  policy  of  the  company,  and,  in  point  of 
fact,  it  appears,  in  the  present  case,  that  a  like  examination 
was  made  by  a  committee  of  the  directors,  and  for  the  like 
purpose. 

In  determining  what  amount  shall  be  insured,  the  company 
necessarily  determine  the  value  of  the  building,  or  rather  they 
fix  a  valuation  over  which  it  shall  not  be  rated  for  the  purpose 
.of  insurance.  Being  limited  to  insure  not  exceeding  three 
fourths  of  the  value,  in  determining  the  sum  to  be  insured,  they 
by  necessary  consequence  fix  a  valuation  at  such  a  sum  that 
the  sum  insured  shall  not  exceed  three  fourths  of  it  The 
result  is,  that  as  the  valuation  is  thus  proposed  on  the  one  side, 
and  after  the  proposition  is  considered  and  modified  it  is  ac- 
ceded to  on  the  other,  and  the  amount  insured,  and  the  rate  of 
premium,  assessment,  and  liability,  established  on  the  same 
basis,  it  is,  in  the  highest  sense!  a  valuation  by  mutual  agree- 
ment. 
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Then  the  question  is,  whether  a  valuation  thus  deliberately 
and  carefully  made  by  mutual  agreement,  as  a  part  of  the  orig- 
inal negotiation  —  when  each  party  is  independent  of  the  other, 
and  at  liberty  to  contract  or  not,  as  they  are  or  are  not  respect- 
ively satisfied  with  the  terms  —  shall,  in  the  absence  of  all 
fraud,  collusion,  and  misrepresentation,  be  taken  as  the  best  evi- 
dence of  the  actual  value  of  the  premises  insured.  See  Bor- 
den v.  Hingham  Mutual  Fire  Ins.  Co.  18  Pick.  523. 

The  same  reason,  which  applies  to  other  cases  of  contract, 
applies  to  this  ;  and  the  general  rule  is,  that  parties  capable  of 
contracting,  and  who  enter  into  a  contract,  without  fraud  or 
imposition,  are  bound  by  law  to  abide  by  it. 

One  of  the  principal  objections  is,  that  the  defendants  are  a 
corporation,  and  that  a  corporation  can  only  act  within  the 
scope  of  the  authority  conferred  upon  them  ;  and  that  by  their 
act  of  incorporation,  this  company  can  only  insure  three  fourths 
of  the  value  of  the  property ;  and  if  they  can  show  that  a  con- 
tract in  its  terms  proposes  to  bind  them  to  a  responsibility  for  a 
greater  amount,  they  may  show  it  in  defence,  and  reduce  the 
amount  to  that,  for  which  alone  they  can  make  themselves  lia- 
ble. Th"i3,  as  I  understand  it,  is  the  strength  of  the  argument. 
But,  admitting  its  full  force,  we  think  it  does  not  shake  the  posi- 
tion, that  a  valuation,  fairly  and  deliberately  made,  is  binding 
on  them.  The  defendants  were  incorporated  for  the  express 
and  indeed  for  the  sole  purpose  of  insuring  each  other  against 
loss  by  (ire.  Like  all  trading  or  negotiating  corporations,  being 
invested  with  power  to  make  a  particular  class  of  contracts, 
they  arc  invested  with  all  the  incidental  powers  necessary  to 
carry  into  effect  the  objects  and  purposes  for  which  the  corpora- 
tion was  created.  In  giving  them  power  to  insure  a  certain 
proportion  of  the  value  of  the  buildings,  the  legislature  necessa- 
rily clothed  them  with  the  power,  at  some  time  and  in  some 
mode,  to  determine  such  value,  or  enter  into  suitable  and  proper 
arrangements  for  fixing  it.  Whether  this  shall  be  done  by  their 
own  officers,  or  by  referees  mutually  agreed  on  ;  whether  before 
or  after  the  contract  entered  into ;  is  a  question  of  expediency, 
not  of  power.  If  they  had  not  power,  in  some  mode,  to  fix  the 
value,  they  never  could  make  an  adjustment  which  might  not  be 
overreached  by  a  suit,  in  which  the  question  of  value  must  be 
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submitted  to  a  jury.  Such  valuation  by  the  appraisement  of 
indifferent  men,  or  such  adjustment  after  a  loss,  would  always 
be  open  to  the  same  objection  as  this  valuation ;  which  is,  that 
though  the  officers  of  the  corporation  have  assented  to  the  valu- 
ation, yet  if  it  is  an  over-valuation,  or  if,  in  other  word*,  it  can 
be  shown,  to  the  satisfaction  of  a  jury,  to  be  an  over- valuation, 
it  is  void  as  against  the  corporation.  Bnt  we  think  the  true 
answer  is  this :  that  a  valuation  deliberately  and  honestly  fixed 
by  agreement,  a  valuation  by  which  the  premium  and  assess- 
ments to  be  paid  by  the  assured  are  fixed,  as  well  as  the  amount 
to  be  paid  by  the  company  in  case  of  loss,  is  the  best  evidence 
of  the  actual  value.  Suppose  a  claim  on  a  policy  for  a  loss, 
and  that  the  company  might  perhaps  have  successfully  defended, 
on  the  ground  that  the  loss  was  one  for  which  they  were  not 
liable  —  as  by  fire  caused  by  civil  war,  or  insurrection  —  and 
the  parties  should  agree,  to  an  adjustment  by  compromise  or 
arbitration.  Such  adjustment  would,  we  think,  be  binding; 
and  yet  its  binding  force  would  be  derived  wholly  from  the 
agreement.  It  being  once  admitted  that  they  are  a  body  hav- 
ing the  faculty  to  contract,  we  think  it  follows,  that  they  have 
the  power,  by  their  regular  agents  and  officers,  to  make  all  such 
subsidiary  and  incidental  contracts  and  agreement*,  both  in 
making  the  principal  contract,  and  afterwards  in  adjusting  and 
executing  it,  as  are  necessary  to  accomplish  the  main  purpose 
and  object  of  their  incorporation.  Being  of  opinion,  that  the 
valuation,  under  the  circumstances,  was  conclusive,  it  becomes 
unnecessary  to  consider  the  other  branch  of  the  case,  or  the 
effect  of  the  award.  The  fact,  that  the  present  plaintiff  was  no 
party  to  the  submission,  would  seem  to  be  a  formidable  objec- 
tion to  his  recovering  upon  it ;  but  for  the  reason  stated,  we  give 
no  opinion  on  that  point,  and  only  make  this  remark,  to  show 
that  we  place  no  reliance  on  that  award  in  rendering 

Judgment  for  the  plaintiff. 

See  Cumberland  Valley  Mut.  Ins.  Co.  v.    211 ,  post ;  TruR  v.  Roxburu  Mut.  Fin  /as. 
Schell,  29  Penn.  St.  31  (1857);   Holme*     Co.  3  Cush.  263, port. 
r.  Charlestoum  Mut.  Fire  Ins.  Co.  10  Met 
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Federal.  Boynton  &  another  vs.  The  Middlesex  Mutual 
Fire  Insurance  Company.1 

(Supreme  Court,  Massachusetts,  March  Term,  1842.) 

Action.  —  Residence.  —  Plea  in  Abatement. 

The  declaration  in  a  snit  in  Suffolk  count/  upon  a  fire  insurance  policy  described  one  of 
the  plaintiffs  as  of  Middlesex,  and  the  other  as  of  Suffolk  county.  The  defendants 
pleaded  in  abatement  that  they  were  a  corporation  established  by  law,  that  their  place  of 
business  was  in  Middlesex  county,  and  that  the  plaintiffs1  cause  of  action  accrued  to 
them,  if  at  all,  as  members  of  the  company  in  Middlesex  county,  and  that  their  suit 
should  have  been  brought  there.    The  plea  was  held  bad,  under  the  statute. 

The  case  is  stated  in  the  opinion  of  the  court. 

K  H.  Fuller,  for  the  plaintiffs. 

J.  Keyes,  for  the  defendants. 

Shaw,  C.  J.  This  action  is  brought  upon  a  fire  insurance 
policy  in  the  name  of  two  plaintiffs,  one  of  whom  is  described 
to  be  of  Cambridge  in  the  county  of  Middlesex,  and  the  other 
of  Boston  in  this  county.  By  the  general  rule  of  law,  fixing 
the  county  in  which  actions  are  to  be  brought,  and  requiring 
them  to  be  brought  in  the  county  where  one  of  the  parties  lives, 
it  is  provided  that  if  either  of  the  parties  consists  of  two  or 
more  persons,  living  in  different  counties,  the  action  may  be 
brought,  so  far  as  it  depends  upon  their  place  of  residence,  in 
the  county  where  either  of  such  persons  lives.  Rev.  Sts.  c.  90, 
§  15.  So  far  as  the  resideuce  of  the  present  plaintiffs  is  con- 
cerned, therefore,  the  action  is  well  brought  in  this  county. 

The  defendants  plead  in  abatement  to  the  jurisdiction  of  the 
court  in  this  county,  that  they  are  a  corporation  established  by 
law,  that  their  place  of  business  is  in  Concord,  in  the  county  of 
Middlesex,  that  they  have  no  place  of  business  in  this  county, 
and  that  the  plaintiffs'  cause  of  action,  if  any,  accrued  to  them 
as  members  of  said  company  and  in  said  county ;  and  that  they 
ought  to  have  brought  their  action  to  the  court  of  common 
pleas  in  Middlesex,  and  not  in  this,  &c.  To  this  plea  the  de- 
fendants have  demurred,  and  the  plaintiffs  have  joined  in  de- 
murrer. 
It  seems  to  us  very  clear  that  under  the  general  law  this  plea 

M  Met  212. 
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cannot  be  sustained.  The  statute  provides  that  when  any  cor- 
poration (other  than  a  county,  town,  parish,  or  school  district,  is 
a  party  —  corporations,  it  is  obvious,  which  are  strictly  local), 
the  action  may  be  brought  in  any  county  in  which  such  corpo- 
ration shall  have  an  established  and  usual  place  of  business; 
or  if  the  other  party  is  a  natural  person,  the  action  may  be 
brought  in  the  county  where  such  person  lives.  Rev.  Sts.  c. 
90,  §  16.  It  appearing  from  the  plea  that  this  is  a  corporation, 
other  than  a  town,  &c,  and  has  an  established  place  of  busi- 
ness in  Concord,  and  that  the  other  party  are  natural  persons, 
one  of  whom  lives  in  this  county,  it  is  obvious  that  by  the  rule 
cited,  the  action  might  be  brought  in  the  county  of  Suffolk  or 
Middlesex. 

The  defendants  then  refer  us  to  their  act  of  incorporation,  as 
prescribing  a  different  rule  in  regard  to  this  particular  corpora- 
tion, founded  upon  the  consideration  that  its  leading  object  was 
to  insure  property  in  the  county  of  Middlesex,  and  that  as  a 
corporation  for  mutual  insurance,  each  person  insured  is  de 
facto  a  member  of  the  corporation.  St.  1825,  c.  141.  By  the 
Eev.  Sts.  c.  2,  §  3,  all  acts  of  incorporation  arc  deemed  public 
acts,  and  may  be  declared  on  and  given  in  evidence,  without 
specially  pleading  the  same.  We  therefore  give  the  same  effect 
to  all  the  provisions  of  the  act  incorporating  the  defendants  (St 
1825,  c.  141)  as  if  it  were  a  general  law.  In  applying  this 
statute  to  the  case,  some  reliance  may  be  placed  on  the  clause 
in  §  2,  that  each  person  insured  should  be  deemed  and  taken  to 
be  a  member  of  the  corporation,  and  be  at  all  times  concluded 
and  bound  by  the  provisions  of  the  act.  But  we  think  they 
would  be  bound  by  it  as  effectually  without  this  express  pro- 
vision as  by  force  of  it. 

But  the  defendants  rely  mainly  upon  the  provisions  of  §§  7, 
fi,  and  11,  which  direct  how  losses  shall  be  demanded,  adjusted, 
•and  recovered.  The  7th  section  provides  that  if  a  loss  de- 
manded is  not  settled  by  the  directors  by  adjustment  or  refer- 
ence, the  party  suffering  may  bring  bis  action  at  the  first  court 
in  the  county  of  Middlesex  competent  to  try  the  same,  with  a 
special  provision  as  to  costs,  and  with  a  further  prevision  that 
upon  judgment  against  the  company,  execution  shall  not  issue 
until  after  three  months.     Sections  8  and  11  provide  for  the 
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assessment  of  the  money  upon  the  members,  and  for  the  pay- 
ment by  the  directors. 

Upon  this  view  of  the  law,  the  defendants  contend  that  the 
plaintiffs  have  shown  no  cause  of  action ;  and  they  rely  upon 
the  well  known  rule  that  where  the  law  has  provided  a  particu- 
lar remedy  in  a  new  case,  the  party  seeking  a  redress  is  confined 
to  that  specific  remedy,  and  has  no  general  remedy  at  common 
law.  We  think  this  maxim  a  sound  one,  and  applicable  to  the 
present  case.  The  members  are  incorporated  for  the  purpose  of 
insuring  each  other  to  a  limited  amount,  and  in  a  peculiar  man- 
ner, specified  in  the  act  of  incorporation.  They  have  no  large 
subsisting  capital,  like  other  insurance  companies  and  other 
corporations.  They  have,  from  premiums,  a  small  available 
capital  for  current  expenses  and  small  losses,  and  a  power  to 
raise  money  from  the  deposit  notes  of  the  members  and  from 
assessments,  to  meet  and  satisfy  larger  claims.  It  seems  fit, 
therefore,  that  special  remedies,  adapted  to  such  a  state  of  the 
liabilities  of  the  association,  should  be  prescribed,  and  that  those 
entitled  should  be  restrained  to  the  remedies  given  by  their  pol- 
icies, modified  and  controlled  by  the  act  under  which  they  were 
made. 

But  this  rule  mnst  be  limited  to  the  cases  for  which  the  spe- 
cial remedies  are  provided.  If  no  special  remedy  has  been  pro- 
vided, the  party  holding  a  policy  of  insurance  would  have  had 
his  remedy  under  the  general  law  regulating  contracts,  and 
affording  remedies  for  breaches  of  them.  It  follows  of  course, 
that  when  the  law  has  provided  a  special  remedy  for  some  cases 
and  not  for  others,  under  the  same  contract,  the  party  must  pur- 
sue his  special  remedy  as  far  as  it  is  provided,  and  will  be 
remitted  to  the  general  law  for  a  remedy  in  other  cases. 

The  special  remedy  is  provided  for  a  case  where,  on  notice, 
the  directors  have  proceeded  to  ascertain  and  determine  the 
amount  of  loss,  and  the  assured  is  not  satisfied  with  that  de- 
termination. He  is  then  to  bring  his  action  to  the  next  court  in 
the  county  of  Middlesex  to  which  such  action  may  be  brought, 
and  having  jurisdiction  of  actions  of  similar  nature  and  amount. 
There  is  much  reason  for  this  promptness.  The  object  seems 
to  be  that  if  the  amount  is  increased  by  the  judgment  in  such 
action,  it  may  be  assessed  upon  and  borne  by  those  then  liable; 
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whereas,  without  such  provision  it  might  be  brought  at  any 
time  within  the  statute  of  limitations,  after  great  changes  had 
taken  place  amongst  the  parties  liable  for  the  loss. 

Besides,  the  matter  to  be  tried  in  such  case  is,  not  whether 
the  company  is  liable  for  anything,  but  whether  the  amount 
fixed  by  the  directors  is  sufficient  The  costs  are  to  follow,  on 
the  decision  of  this  question.  It  is  in  the  nature  of  an  appeal 
to  a  court  and  jury  from  the  decision  of  the  directors,  on  the 
question  of  the  amount  of  damages. 

It  then  becomes  necessary  to  inquire  whether  there  are  not 
cases  in  which  this  special  remedy  will  not  apply. 

The  first  act  to  be  done  after  a  loss  is  for  the  assured  to  give 
notice  in  writing,  within  thirty  days.  It  is  then  made  the  duty 
of  the  directors,  upon  view  of  the  premises,  or  in  such  other 
way  as  they  may  deem  proper,  to  ascertain  the  amount  of  said 
loss  or  damage.  If  no  dissatisfaction  is  expressed  by  the  as- 
sured, the  directors,  by  §  7,  have  three  months  within  which  to 
pay  the  amount  of  the  loss  in  money,  or  rebuild  the  premises, 
or  repair  the  damage.  And  unless  such  dissatisfaction  and  an 
action  brought  pursuant  to  the  mode  in  §  7,  the  determination 
of  the  directors  must  be  taken  to  be  conclusive. 

Bat  the  directors  may  neglect  or  refuse  to  ascertain  and  deter- 
mine the  loss,  or  what  will  probably  much  more  frequently  hap- 
pen, they  may  come  to  a  determination  that  the  loss  is  one  for 
which  the  company  are  not  liable  ;  either  because  the  cou tract 
was  obtained  by  fraud  or  misrepresentation,  because  the  as- 
sured bad  no  insurable  interest,  or  the  loss  was  caused  by  the 
assured  himself,  or  by  popular  insurrection,  or  other  excepted 
risk,  or  that  the  premises  were  previously  insured  in  some  other 
office,  or  that  the  buildings  had  been  so  altered  after  the  insur- 
ance and  before  the  fire,  as  to  increase  the  risk.  In  any  of  these 
cases,  the  directors  could  not  proceed  to  ascertain  the  amount 
of  loss ;  it  would  be  a  duty  which  they  owe  the  company,  to 
resist  the  claim  altogether.  But  such  determination  would  not 
be  binding  upon  the  assured,  and  be  must  have  his  remedy.  He 
could  not  have  the  special  remedy  provided  in  the  act  He 
must  therefore  have  a  remedy  under  the  general  law.  And  we 
think  that  iu  such  case  the  corporation  would  be  put  upon  the 
same  footing  as  if  a  special  remedy  for  another  case,  by  action 
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in  the  county  of  Middlesex,  had  not  been  provided ;  and  that 
the  action  may  be  brought  in  the  county  where  the  plaintiffs  or 
either  of  them  reside.  This  seems  alike  conformable  to  the 
provisions  of  this  act,  and  to  the  equitable  considerations  which 
may  be  presumed  to  have  governed  the  legislature  in  making 
tbem.  If  the  plaintiffs'  entire  right  to  recover  is  denied,  and  as 
it  may  be  upon  grounds  implicating  the  honesty  and  fair  deal- 
ing of  the  assured,  it  seems  reasonable  to  allow  him  the  privi- 
lege granted  by  the  law  in  most  similar  cases,  to  choose  his 
forum.  But  if  the  right  is  conceded,  and  it  is  a  mere  question 
as  to  amount,  a  suit  promptly  brought  and  tried  in  the  vicinity 
would  seem  to  be  all  that  is  required  to  secure  to  the  assured 
the  indemnity  promised  by  the  policy. 

Upon  this  view  of  the  law,  as  there  are  many  cases  in  which 
the  court  in  this  county  would  have  jurisdiction  of  actions 
against  this  corporation,  notwithstanding  the  fact  pleaded,  that 
they  are  established  and  have  their  place  of  business  at  Con- 
cord, in  the  county  of  Middlesex,  the  court  are  of  opinion  that 
that  fact  is  not  sufficient  to  oust  the  court  of  common  pleas  in 
this  county  of  its  jurisdiction,  and  therefore  that  there  must  be 
judgment  of  respondeat  ouster.  m 

At  the  same  time  it  is  proper  to  say,  what  indeed  results  from 
the  foregoing  view,  that  in  order  to  maintain  a  general  action  on 
this  policy,  it  will  be  necessary  to  aver  and  prove  that  the  plain- 
tiffs gave  notice  in  writing  in  thirty  days,  and  that  the  directors 
neglected  or  refused  to  determine  and  ascertain  their  loss,  or 
refused  to  allow  or  pay  any  loss ;  or  in  other  words,  to  show 
that  the  plaintiffs  pursued  their  special  remedy,  until  they  were 
prevented  from  reaping  the  fruits  of  it  by  the  act  or  neglect  of 
the  company,  in  order  to  show  their  right  to  recover  on  the  gen- 
eral law,  and  of  course  to  maintain  an  action  in  this  county. 
Supposing  this  to  be  necessary,  we  are  strongly  inclined  to 
think  that  the  declaration,  as  it  stands,  would  be  bad  on  de- 
murrer, for  want  of  such  an  averment.  But  as  this  will  be  open 
to  an  amendment,  we  give  no  opinion  on  that  question. 
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Pentz  &  others  vs.  The  Receivers  of  the  -33tna  Fire  Insur* 
ance  Company.1 

(Court  of  Chancery,  New  York,  April,  1842.) 

Destruction  of  Premises  to  stop  Fire*  —  Damages,  —  Estoppel. 

Where  insured  premises  and  goods  were  destroyed  under  orders  by  the  municipal  authori- 
ties to  stop  the  course  of  a  fire,  and  the  owners  obtained  a  judgment  in  damages  against 
the  corporation  less  in  amount  than  the  sum  insured,  held,  that  the  insurers  were  liable 
for  the  residue. 

Appeal  from  a  decision  of  the  vice-chancellor.2  The  prem- 
ises and  goods  in  question  had  been  destroyed  by  the  city 
authorities  of  New  York  to  stop  the  spread  of  the  great  fire 
in  1835.  The  owners  thereafter  obtained  a  judgment  against 
the  city,  in  which  the  jury  assessed  the  value  of  the  property 
at  a  sum  below  the  amount  of  insurance  which  had  been 
granted  upon  the  property  by  the  defendants. 

In  the  court  below,  this  verdict  of  the  jury  had  been  held  con- 
clusive of  the  amount  of  loss  sustained  by  the  insured,  and  their 
right  to  resort  to  the  insurers  for  the  balance  of  their  alleged 
claim  had  been  denied. 

D.  Lord,  Jun.%  for  the  appellants. 

/.  W.  Gerard^  for  the  respondents. 

The  Chancellor.  I  think  the  vice-chancellor  erred  in  sup- 
posing the  verdict  of  the  jury  upon  the  assessment  was  conclu- 
sive evidence  between  these  parties,  as  to  the  actual  amount  of 
the  loss  which  the  petitioners  had  sustained.  As  between  the 
petitioners  and  the  city  corporation  it  was  conclusive.  And  as 
the  insurance  company  could  have  no  claim  against  the  city  of 
New  York  except  through  the  petitioners,  and  as  being  sub- 
rogated to  their  rights,  it  would  be  conclusive  as  between  the 
corporation  and  that  company.  But  the  decision  of  the  su- 
preme court  in  the  case  of  Tlte  City  Fire  Insurance  Co.  v. 
CorlieSj  21  Wend.  Rep.  367,  shows  that  the  insurers  were  liable 
to  the  assured  to  the  extent  of  their  policies,  notwithstanding 
the  blowing  up  of  the  buildings.  The  application  for  an  assess- 
ment against  the  corporation  was,  therefore,  for  the  benefit  of 

1  9  Paige,  568.  *  3  Edw.  Ch.  341. 
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the  insurers  to  the  extent  of  the  insurance,  and  for  the  beneBt 
of  the  petitioners  for  the  residue  of  the  loss.  And  if  the  jury, 
without  any  fault  on  the  part  of  the  assured,  should  refuse  to 
give  the  whole  amount  of  the  loss,  either  because  they  thought 
some  part  of  the  property  would  undoubtedly  have  been  de- 
stroyed by  the  fire  if  the  buildings  had  not  been  blown  up,  or 
for  any  other  cause,  there  is  no  principle  which  can  make  that 
decision  conclusive  as  to  the  actual  extent  of  the  loss  as  be- 
tween the  insurer  and  the  assured.  The  fact  that  a  part  of  the 
property  would  unquestionably  have  been  lost  by  the  fire  if  the 
buildings  had  not  been  blow/i  up,  would  be  a  good  reason  for 
not  including  that  amount  in  the  assessment  against  the  city. 
Bat  it  would  be  no  reason  for  excusing  the  insurers  from  bear- 
ing their  proportion  of  that  loss  which  was  covered  by  the 
policy. 

Again,  the  proceedings  against  the  corporation  being  for  the 
benefit  of  the  insurers  as  well  as  of  the  assured,  the  latter  were 
entitled  to  a  deduction  from  the  amount  recovered  from  the 
city  corporation  on  account  of  the  necessary  costs  and  expenses 
of  litigating  that  assessment  through  all  the  courts,  and  the  loss 
of  interest,  if  any,  which  had  been  sustained  without  any  fault 
on  the  part  of  the  petitioners. 

The  claim  against  the  underwriters  must  therefore  be  ad- 
justed by  ascertaining  the  whole  extent  of  the  loss,  at  the  cash 
value  of  the  buildings  and  goods  at  the  time  of  the  destruction 
thereof,  including  the  interest  thereon  until  the  time  when  the 
money  was  recovered  under  the  assessment,  and  then  deducting 
therefrom  the  amount  received  as  the  proceeds  of  the  assess- 
ment, and  charging  the  insurers  with  a  proportionate  share  of 
the  costs  and  counsel  fees  of  that  litigation  in  proportion  to  the 
benefit  it  was  to  them  in  limiting  their  liability  under  the  poli- 
cies. But  in  such  a  manner  as  in  no  event  to  charge  the  insur- 
ers with  more  than  the  amount  of  the  two  policies,  and  the 
interest  thereon  from  the  25th  of  May,  1836,  when  the  amount 
of  the  loss  became  due  and  payable  by  the  underwriters.  If 
the  receivers  and  petitioners  cannot  agree  upon  an  adjustment 
upon  these  principles,  the  referees  must  review  their  report  and 
ascertain  the  amount  due,  and  report  the  same  to  the  vice- 
chancellor,  to  the  end  that  a  proper  order  may  be  made  thereon 
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for  the  payment  of  the  distributive  share  of  the  petitioners  out 
of  the  funds  in  the  hands  of  the  receivers.  No  costs  are  allowed 
to  either  party  on  this  appeal,  and  the  proceedings  are  to  be 
remitted  to  the  vice-chancellor. 

The  decision  in  this  case  seems  to  rest  on  the  familar  doctrine  that  a  judgment  inttr 
mlias  is  not  an  estoppel. 


Michaela  Leonarda,  Baroness  of  Pontalba  vs.  The  Phcenix 
Assurance  Company  op  London.1 

(Supreme  Court,  Louisiana,  April  Term,  1842.) 

Damages.  —  Bents.  —  Profits. 

Under  a  policy  of  insurance  on  a  house,  with  the  condition  that,  in  case  of  loss,  the  as- 
sured may  either  reinstate  the  building,  or  pay  the  amount  of  the  loss  as  soon  as 
proved,  rent  for  the  period  occupied  in  rebuilding  or  repairing  cannot  be  recovered  as 
part  of  the  indemnity  due  to  the  assured.  Such  rent  formed  a  distinct  insurants 
interest 

The  general  principle  that  the  assurers  are  bound  to  adjust  a  loss  upon  the  principle  of 
replacing  the  assured,  as  near  as  may  be,  in  the  situation  they  were  in  before  the  fire, 
has  never  been  understood  to  extend  to  the  profits  or  fruits  which  the  latter  was  draw- 
ing, or  might  have  drawn  from  the  thing  insured. 

Appeal  from  a  judgment  of  the  parish  court  of  New  Orleans, 
Maurian,  J.,  in  favor  of  the  defendants. 

This  case  wps  submitted,  without  argument,  by  Buisson,  for 
the  appellant,  and  L.  C.  Duncan,  for  the  defendants. 

Morphy,  J.  Certain  stores  and  buildings,  insured  against 
fire,  having  been  partially  destroyed,  were  rebuilt,  or  rather  re- 
paired, by  the  defendants,  under  a  clause  in  the  policy  worded 
as  follows :  "  When  any  loss  shall  have  been  sustained  by  fire 
upon  property  insured,  the  company  will  either  reinstate  tbe 
same,  or  the  assured,  as  soon  as  such  loss  or  damage  shall  have 
been  duly  proved,  shall  immediately  receive  payment  of  bis 
claim."  This  suit  is  brought  to  recover  $1,200,  for  the  rent  of 
the  stores  during  three  months  that  the  rebuilding  or  repairing 
of  them  lasted.  The  question  is,  whether,  under  the  above 
recited  clause  in  the  policy,  the  defendants  are  bound  to  pay 

*  2  Robinson,  131. 
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the  rent  of  the  property  daring  the  time  that  was  occupied  in 
reinstating  it  There  is  no  dispute  as  to  the  value  of  the  rent, 
nor  as  to  the  necessary  duration  of  the  repairs  made  to  the 
premises.  In  the  absence  of  an  express  stipulation,  such  as 
appears  to  exist  in  the  policies  of  several  insurance  companies 
of  this  city,  that  during  the  rebuilding  or  repairing  of  a  house, 
rent  shall  be  paid  as  a  part  of  the  indemnity  due  to  the  assured, 
it  cannot  be  contended,  on  any  legal  principle  of  insurance,  that 
a  policy  on  a  house  covers  any  part  of  the  rent,  which  is  a  thing 
distinct  from  the  subject  matter  of  the  insurance,  and  constitut- 
ing of  itself  an  insurable  interest.  The  obligation  of  the  defend- 
ants to  the  assured  could  be  discharged,  either  by  the  payment 
of  the  amount  of  the  loss  or  damage  sustained,  or  by  reinstat- 
ing the  property  in  its  former  condition.  The  latter  alterna- 
tive necessarily  implied  some  reasonable  time  for  its  execution. 
Of  this  the  insured  was  aware.  No  rent  having  been  stipulated 
for  during  that  time,  none  can  be  exacted.  The  testimony 
shows  that  the  amount  for  which  the  repairs  could  have  been 
made  was  tendered  to  the  plaintiff's  agent,  but  that  he  refused 
to  receive  it,  thus  throwing  on  the  defendants  the  obligation  of 
repairing  the  bouse.  By  doing  this,  he  could  not  surely  impose 
upon  them  the  additional  obligation  of  paying  the  rent  during 
the  repairs.  This  rent  was  no  part  of  the  thing  insured.  If 
the  plaintiff  wished  to  secure  its  amount  during  the  rebuilding 
of  her  stores,  whether  done  by  herself  or  by  the  defendants,  she 
should  have  made  an  express  stipulation  to  that  effect,  or  have 
caused  a  separate  insurance  to  be  made  on  it.  But  it  is  urged, 
in  support  of  the  present  claim,  that  a  policy  of  insurance  being 
a  contract  of  indemnity,  the  underwriters  are  bound  to  adjust 
the  loss  npon  the  principle  of  replacing  the  party  assured,  as 
nearly  as  may  be,  in  the  situation  he  was  in  before  the  fire. 
This  is  unquestionably  true  as  a  general  principle,  and  in  rela- 
tion to  the  subject  matter  insured,  but  it  has  never  been  under- 
stood to  extend  to  the  profits  or  fruits  the  assured  was  drawing, 
or  might  have  drawn,  from  the  thing  insured.  These  are  conse- 
quential losses,  for  which  he  cannot  be  indemnified,  especially 
when  such  losses  fall  on  things  susceptible  of  being  insured 
separately.  There  is  much  analogy  between  the  rent  of  a 
house  and  the  freight  of  a  ship;  both  are  the  civil  fruits  of  the 
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thing  from  which  they  are  derived.  It  is  believed  that  the  at- 
tempt has  never  been  made  to  recover  freight  under  a  policy  of 
insurance  on  a  vessel ;  and  yet  the  loss  of  the  freight,  like  that 
of  the  rent,  is  a  direct  consequence  of  the  destruction  of  the 
vessel.  In  both  cases  the  loss  falls  on  a  thing  which  is  no  part 
of  the  object  insured,  and  which  is  not,  therefore,  covered  by 
the  policy.  1  Phillips  on  Insurance,  190 ;  2  Marshall  on  Insur- 
ance, 722.  Judgment  affirmed. 


Jessel  vs.  The  Williamsburg  Insurance  Company.1 

(Supreme  Court,  New  York,  May  Term,  1842.  ) 

Assignment  —  Suit  by  Assignee. 

The  assignee  of  an  insurance  policy,  though  assigned  with  the  consent  of  the  insnren, 
cannot  maintain  a  suit  in  his  own  name  upon  the  policy  ;  he  can  only  sue  in  the 
name  of  the  assignor. 

Error  to  the  superior  court  of  the  city  of  New  York.  Jes- 
sel sued  the  defendants  in  assumpsit,  on  a  policy  of  insurance 
entered  into  by  them,  wherein  they  engaged  to  insure  one 
Charles  E.  Sheward  against  loss  by  fire  for  one  year,  upon  cer- 
tain property  in  which  the  latter  had  an  interest.  The  policy 
bore  date  July  26th,  1838,  and  the  property  was  destroyed  by 
fire  on  the  24th  of  January,  1839.  The  following  clause  was 
contained  in  the  policy  :  "  The  interest  of  the  insured  in  this 
policy  is  not  assignable  unless  by  the  consent  of  this  corpora- 
tion (the  defendants)  manifested  in  writing.  And  in  case  of 
any  transfer  or  termination  of  the  interest  of  the  insured  either 
by  sale  or  otherwise  without  such  consent,  this  policy  shall  from 
thenceforth  be  void  and  of  no  effect."  On  the  16th  of  Octo- 
ber, 1838,  the  defendants  gave  their  written  consent  that  the 
policy  might  be  assigned  to  Jessel,  the  plaintiff;  and  on  the 
same  day  Sheward  assigned  it  accordingly.  Among  other 
objections  urged  by  the  defendants  against  the  right  of  lecovery 
claimed,  they  insisted  that  the  action  would  not  lie  in  the  name 
of  Jessel,  but  should  have  been  brought  in  the  name  of  Shew- 

*  3  Hill,  88. 
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ard,  the  assignor.  The  court  below  sustained  the  objection 
and  nonsuited  the  plaintiff,  who  excepted,  and  after  judgment 
sued  oat  a  writ  of  error. 

C.  O'Connor,  for  the  plaintiff  in  error. 

W.  G  Noyes,  for  the  defendant  in  error. 

Per  Curiam.  We  know  of  no  principle  upou  which  the  as- 
signee of  a  policy  can  be  allowed  to  sue  upon  it  in  his  own 
name.  The  general  rule  applicable  to  personal  contracts  is,  that 
if  assigned,  the  action  for  a  breach  must  be  brought  in  the  name 
of  the  assignor,  except  where  the  defendant  hds  expressly  prom- 
ised the  assignee  to  respond  to  him.  Compton  v.  Jones,  4 
Cowen  13;  1  Chitty's  Plead.  9,  10;  Innes  v.  Dunlop,  8  Term 
Rep.  595;  Currier  v.  Hodgdon,  3  New  Ham  p.  R.  82;  Wiggin 
v.  Damrefl,4  Id.  69;  Skinner  v.  Somes,  14  Mass.  Rep.  107; 
Mowry  v.  Todd,  12  Id.  281 ;  Crocker  v.  Whitney,  10  Id.  316 ; 
Dubois  v.  Double  day  ^  Wend.  317;  and  see  Chit,  on  Contr. 
614,  note  1,  5th  Am.  ed.  In  Granger  v.  Tlie  Howard  Insur- 
ance Company,  5  Wend.  200,  202,  the  point  now  raised  was 
discussed,  and,  we  think,  decided  against  the  present  plaintiff. 
The  argument  that  the  policy  in  question  originally  contem- 
plated an  assignment,  would  be  equally  cogent  in  all  cases,  for 
aught  we  see,  of  a  promise  in  form  to  one  and  his  assigns ;  and 
yet  it  is  settled  that  the  latter  words  do  not  impart  a  negotiable 
quality  to  the  promise  so  as  to  enable  the  assignee  to  sue  upon 
it  in  his  own  name.     Skinner  v.  Somes,  14  Mass.  R.  107,  108. 

The  judgment  below  is  clearly  right,  and  should  not  be  dis- 
turbed. Judgment  affirmed. 

In  Fuller?.  Boston  Mutual  Fire  Ins.  Co.,  as  mortgageo  to  the  amount  of  the  snm 

ante,  p.  177,  the  plaintiff  sued  as  assignee,  insured,  no  reason  was  seen  why  ho  eould 

but  Shaw,  C.  J.  remarked,  as  the  assign-  not  sue  in  hi*  own  name.    The  words 

ment  had  been  made  with  the  consent  of  in  italics  mnst  furnish  the  distinction  be- 

the  conijmny,  and  as  part  of  the  original  tween  the  cases,  if  there  be  any. 
contract,  and  as  the  plaintiff  was  interested 
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William  Webb  Lton  &  another  vs.  The   Commebcial 
Insurance  Company.1 

(Supreme  Court,  Louisiana,  May  Term,  1842.) 

Duty  of  Disclosure.  —  Tenants.  —  Manner  of  Occupation.  —  Gambling 
Establishments.  —  Court  and  Jury. 


The  owner  or  tenant  of  a  bouse,  insuring  against  fire,  is  not  bound  to  disclose  or  c 
nicate  to  the  insurers  the  names  or  pursuits  of  sub-tenants  living  on  the  premises.  If 
the  insurers  wish  to  guard  against  the  risk  from  certain  pursuits  or  occupations  of  ten- 
ants or  sub-tenants,  they  have  it  in  their  power  to  insert  in  the  policy  a  warranty  to  that 
effect,  which  being  a  condition  precedent,  whether  material  or  immaterial  to  the  risk, 
must  be  complied  with,  before  any  action  can  be  maintained  on  the  policy. 

The  owner  of  a  house  which  has  been  insured  has  a  right  to  have  it  occupied  by  any  one 
he  pleases,  provided  the  occupations  of  such  persons,  or  the  property  placed  in  the 
house,  is  not  of  a  nature  to  vitiate  the  policy  under  the  conditions  relative  to  hazardous 
or  extra  hazardous  risks. 

Where  a  stock  of  goods  in  a  house  is  insured,  the  manner  in  which  the  rest  of  the  building 
is  occupied  cannot  affect  the  policy,  unless  some  warranty  has  been  made  in  relation 
thereto,  or  there  has  been  a  concealment  or  misrepresentation  of  facts  deemed  by  the 
jury  material  to  the  risk. 

Where,  pending  the  negotiations  for  a  policy,  the  insurers  expressed  an  objection  to  insur- 
ing property  in  the  neighborhood  of  gambling  establishments,  and  the  applicant  knew 
at  the  time  that  there  was  such  an  establishment  within  the  premises  in  which  the  prop- 
erty was  insured,  it  is  for  the  jury  to  say  whether  this  was  a  fact,  the  concealment  or  mis- 
representation of  which  was  so  material  to  the  risk,  as  to  vitiate  the  policy.  It  is  of  no 
consequence  whether  it  was  considered  material  to  the  risk  by  the  insurers ;  it  must  be 
considered  so  by  the  jury. 

Where  a  fact,  not  provided  for  by  a  warranty  on  the  face  of  the  policy,  is  concealed,  it 
cannot  affect  the  right  to  recover,  unless  material  to  the  risk,  when  it  avoids  the  policy 
on  the  ground  of  fraud,  or  of  its  having  misled  the  insurers;  and  in  all  such  cases  the 
materiality  of  the  facts  concealed  or  misrepresented  must  be  left  to  the  jury,  who  are 
the  proper  judges  whether  the  risk  has  been  thereby  increased. 

Appeal  from  the  commercial  court  of  New  Orleans,  Watts,  J. 

Morphy,  J.  The  plaintiffs  seek  to  recover  $15,000,  on  a 
policy  of  insurance  against  fire  on  their  stock  in  trade,  consist- 
ing of  clothing,  hats,  &c,  in  a  store,  No  11,  Front  Levde 
Street.  The  insurance  was  effected  for  one  year  from  the  9th 
of  December,  1839,  and  the  goods  insured  were  destroyed  by 
fire  on  the  morning  of  the  27th  of  March,  1840.  The  defence 
set  up  to  this  claim  is  in  substance,  that  before,  at  the  time  of, 
and  after  {he  execution  of  the  policy,  the  plaintiffs  withheld 
from  the  company  important  information  material  to  the  risk. 
The  facts  alleged  to  have  been  concealed  were  the  names  and 

1  2  Robinson,  266. 
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occupations  of  the  tenants  on  the  premises ;  and  it  is  averred 
that  the  risks  of  the  defendants  were  greatly  increased  by  such 
concealment,  because  the  pursuits  and  occupations  of  the  ten- 
ants were  of  a  nature  to  endanger  the  safety  of  the  premises. 
This  case  was  tried  by  a  jury,  who  rendered  their  verdict  in 
favor  of  the  plaintiffs.  The  company  appealed,  after  an  inef- 
fectual attempt  to  obtain  a  new  trial. 

DuratU  Sf  Orymes,  for  the  plaintiffs. 

Lucius  C.  Duncan  Sf  Isaac  T.  Preston,  for  the  appellants. 

Morpby,  J.  There  was  a  concealment  of  material  facts  which 
greatly  increased  the  risk,  and  which  would  have  prevented  the 
contract  had  they  been  known  to  the  defendants.  The  omission 
to  state  material  circumstances,  though  the  result  of  accident  or 
neglect,  will  vitiate  the  policy.  A  fortiori,  where  any  suppres- 
sion or  misrepresentation  has  proceeded  from  a  fraudulent  pur- 
pose. Ellis  on  Fire  Ins.  23;  Raicliffe  v.  Shoolbred,  1  Park,  270, 
7th  ed. ;  Carter  v.  Boehm,  3  Burr.  1905.  See  2  Park  on  Insur.  99, 
100,  and  2  Peters,  49,  60,  as  to  the  facts  which  the  assured  is 
bound  to  disclose. 

On  the  merits,  there  is  no  dispute  as  to  the  value  of  the 
goods  destroyed,  and  no  charge  of  fraud  is  set  up  against  the 
plaintiffs.  The  only  defence  is,  that  the  assured,  who  rented 
the  second  story  of  the  building  they  occupied  to  one  Cornell, 
and  knew  that  he  kept  in  it  a  gambling  establishment,  did  not 
communicate  the  fact  to  the  defendants ;  and  that  such  con- 
cealment was  material,  as  the  fact  concealed  greatly  increased 
the  risk,  and  would  have  prevented  them  from  insuring  had  it 
been  made  known.  The  evidence  shows  that  the  building  in 
which  the  goods  insured  were  stored  was  four  stories  high,  and 
belonged  to  one  Kobn,  and  that  the  plaintiffs  had  a  lease  of  it 
for  a  term  of  years ;  that  they  never  occupied  the  whole  of  the 
premises  themselves,  but  sub-leased  from  time  to  time  the  sec- 
ond and  fourth  stories ;  that  the  fourth  story,  which  had  been 
let  to  a  militia  company  some  time  before,  was  unoccupied  at 
the  time  of  the  fire,  but  that  the  second  story  was  then  occupied 
by  one  Cornell.  The  testimony  leaves  little  doubt  in  our  minds 
that  this  tenant  kept  a  gambling-house  in  the  rooms  he  rented 
from  the  plaintiffs,  and,  moreover,  renders  it  probable  that  the 
plaintiffs  knew  the  fact     Armstrong,  the  secretary  of  the  com- 

vol.h.  18 
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pany,  testifies  that  when  application  was  made  for  insurance,  he 
went  with  the  plaintiffs  to  take  a  general  view  of  the  premises; 
that  in  a  conversation  he  then  had  with  Lyons,  in  relation  to 
the  gambling  establishments  in  the  neighborhood,  he  stated  the 
objection  he  should  hfive  to  taking  risks  near  these  establish- 
ments. This  witness  thinks  that  Lyons  replied,  that  he  did  not 
know  there  were  any  such  there,  and  that  if  there  were,  it  would 
most  likely  be  in  the  corner  store ;  and  that  he  then  remarked 
to  Lyons  that  there  was  an  intervening  store  ;  that  he  knew  the 
stores  to  be  well  built,  and  that  he  would,  therefore,  take  the 
risk ;  that  plaintiff  at  the  time  gave  no  intimation  that  he  bad 
under-leased  any  part  of  the  premises,  or  that  he  had  the  inten- 
tion to  do  so ;  that  had  he  (the  witness)  been  informed  at  the 
time  that  there  were  sub- tenants  on  the  premises,  he  would, 
before  taking  the  risk,  have  made  inquiry  to  ascertain  the  occu- 
pations and  business  of  the  sub-tenants,  &c.  On  the  trial  of 
the  case,  the  counsel  for  the  underwriters  requested  the  court  to 
charge  the  jury  that,  if  they  believed  that  the  plaintiffs  were 
tenants  by  the  year  of  the  store  in  which  the  property  insured 
was,  they  (the  plaintiffs)  were  bound  to  inform  the  company  if 
there  were  any  sub-tenants  in  the  premises,  and  who  they  were. 
The  court  refused  so  to  charge  the  jury,  but  on  the  contrary, 
instructed  them  that  the  plaintiffs  Were  not  bound  to  inform  the 
defendants  if  there  were  any  sub-tenants,  nor  what  their  occu- 
pations were,  the  more  especially  as  the  insurance  was  not  on 
the  store,  but  on  a  stock  of  goods  in  it ;  and  that  if  the  jury 
believed  that,  pending  the  negotiation  for  the  policy,  the  defend- 
ants, through  their  agents,  had  objected  or  expressed  an  unwill- 
ingness to  insure  property  in  the  neighborhood  of  gambling 
establishments,  and  that  the  plaintiffs  at  the  time  knew  that 
there  was  one  within  the  premises  in  which  was  the  property 
insured,  the  court  would  leave  it  to  them  to  say  whether  this 
was  a  fact,  the  concealment  or  misrepresentation  of  which  was 
so  material  to  the  risk,  as  to  vitiate  the  policy,  and  that  it  was 
of  no  consequence  whether  it  was  material  in  the  opinion  of 
the  defendants  or  their  agent,  but  that  it  must  be  considered 
material  to  the  risk  by  the  jury'themselves.  The  judge  further 
instructed  the  jury  that,  where  a  house  was  insured,  the  owner 
of  the  house  had  a  right  to  have  it  occupied  by  any  person  he 
pleased,  provided  the  occupations  of  the  persons,  or  the  property 
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in  it,  were  not  of  such  a  nature  as  to  vitiate  the  policy  under  the 
conditions  relative  to  what  was  considered  hazardous  or  extra 
hazardous  risks  ;  that  where  a  stock  of  goods,  which  were  in  a 
part  of  ,a  house  or  store,  were  insured,  the  manner  in  which  the 
rest  of  the  house  was  occupied  did  not  affect  the  policy,  unless 
the  insured  had  made  some  warranty  in  relation  thereto,  or  un- 
less there  had  been  a  concealment  or  misrepresentation  of  facts 
deemed  by  the  jury  material  to  the  risk.  To  this  charge  of  the 
judge,  and  to  his  refusal  to  instruct  the  jury  as  prayed  for,  the 
defendants  took  a  bill  of  exceptions. 

The  charge  of  the  judge  appears  to  us  substantially  correct. 

No  case,  it  is  believed,  can  be  referred  to,  in  which  it  has 
been  held  that  the  owner  of  a  house,  or  a  tenant  on  a  lease  for 
years,  is  bound  to  disclose  or  communicate  to  his  underwriters 
the  names  and  pursuits  of  the  tenants  or  sub-tenants,  living  on 
the  premises.  If  the  insurers  wish  to  guard  themselves  against 
the  risk  or  dangers  supposed  to  result  from  certain  pursuits  or 
occupations  of  the  tenants,  or  sub-tenants,  of  houses  oh  which 
they  make  insurance,  whether  it  be  on  the  property  itself,  or  on 
goods  in  it,  they  have  it  in  their  power  to  insert  in  the  policy  a 
warranty  to  that  effect.  Being  considered  as  a  condition  prece- 
dent, a  warranty,  whether  material  or  immaterial  to  the  risk 
must  be  complied  with,  before  the  assured  can  maintain  an  ac- 
tion on  the  policy;  but  where  a  fact,  not  provided  for  by  the 
warranty  appearing  on  the  face  of  the  policy,  is  concealed,  it 
cannot  affect  the  assured's  right  to  recover,  unless  it  be  material 
to  the  risk,  for  then  it  avoids  the  policy  on  the  ground  of  fraud, 
or  because  the  underwriters  have  been  misled.  But,  in  all  cases 
of  this  kind  we  take  the  rule  to  be  well  settled,  that  the  mate- 
riality of  the  fact  concealed  or  misrepresented  is  to  be  left  to 
the  jury.  They  are  the  proper  judges  of  the  fact  whether  the 
risk  of  fire  has  been  thereby  increased.  10  Pickering,  535 ;  2 
Peters,  56 ;  7  Wend.  77  ;  6  lb.  627 ;  1  Hall,  234,  and  note.  In 
the  present  case  the  jury  were  called  upon  to  decide  whether  the 
plaintiffs,  at  the  time  when  the  insurance  was  effected,  knew 
that  their  tenant  kept  a  gambling-house  in  the  premises,  and 
whether  the  danger  of  fire  was  thereby  greatly  enhanced.  After 
hearing  all  the  evidence,  they  decided  these  questions  of  fact  in 
the  negative ;  and  we  cannot  say  that  they  erred. 

Judgment  affirmed. 
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William   D.  Walton  &  another  vs.  The  Louisiana  State 
Mabine  and  Fire  Insurance  Company.1 

(Supreme  Court,  Louisiana,  July,  1842.) 

Double  Insurance.  —  Transfer  of  Policies. 

Plaintiffs,  who  were  grocers,  had  two  policies  of  insurance  on  their  stock  in  trade.  Hav- 
ing subsequently  purchased  the  stock  of  another  grocer,  which  had  been  insured  by  the 
defendants,  they  removed  their  own  stock  to  the  establishment  of  their  vendor,  whose 
policy  had  been  transferred  to  them  with  the  consent  of  the  defendants.  Plaintiffs  also 
obtained  from  their  own  insurers  transfers  of  the  policies  on  the  stock  in  their  former 
establishment  to  the  same  stock  in  the  store  to  which  they  removed.  The  policies  con- 
tained the  usual  clause  requiring  notice  to  the  insurers,  and  an  indorsement  on  the  policy 
of  any  other  insurance  elsewhere  on  the  same  stock  on  pain  of  forfeiture.  Plaintiffs  omit- 
ted to  notify  defendants  of  the  two  insurances  previously  existing  on  their  stock.  Ity 
stock  being  injured  by  fire,  in  an  action  against  defendants,  held,  that  by  consenting 
to  the  transfer  of  the  policy  to  the  plaintiffs,  defendants  became  the  insurers  of  the  stock 
in  trade  of  the  former  in  the  store  to  which  they  removed,  which  stock  consisted  of  the 
goods  originally  covered  by  their  policy,  and  of  the  plaintiffs'  stock  in  their  former 
store;  that  the  latter  were  bound  to  give  defendants  notice  of  the  two  insurances  previ- 
ously existing  on  their  stock,  and  that,  having  failed  to  do  so,  they  could  not  recover. 

This  appeal  having  been  dismissed  in  consequence  of  an 
omission  of  the  clerk  to  transcribe  the  final  judgment  rendered 
below,  a  copy  of  that  judgment  was  brought  up,  by  consent, 
and  the  case  submitted. 

G.  Strawbridge,  for  the  plaintiffs,  cited  4  La.  542 ;  6  lb.  537 ; 
12  lb.  176 ;  4  Mason,  296 ;  7  Peters,  69. 

L.  Janiriy  contra,  cited  3  Kent's  Com.  374;  Harris  v.  Ohio 
Ins.  Co.  5  Hammond's  Ohio  Rep.  466. 

Martin,  J.  The  plaintiffs  purchased  the  stock  in  trade  of 
Lawrence,  a  grocer,  in  the  stores  Nos.  28  and  29  New  Levle 
Street,  which  was  insured  in  the  Louisiana  State  Marine  and 
Fire  Insurance  Company.  His  policy  extended  to  his  stock 
and  consignments  held  in  trust  contained  in  the  store.  It  was 
transferred  to  the  plaintiffs  with  the  assent  of  the  company. 
At  that  time  the  plaintiffs  had  a  grocery  store,  and  a  policy  in 
the  Merchants'  Office,  and  another  in  the  Firemen's  Office, 
each  for  ten  thousand  dollars.  The  terms  of  these  policies  are 
literally  the  same  as  that  of  Lawrence.  All  these  policies 
contained  the  usual  clause  that  notice  should  be  given  to  the 
1  2  Robinson  (La.),  563  (1842). 
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company,  and  be  indorsed  on  the  policy,  of  all  insurances  made 
with  other  companies  on  the  goods  insured,  and  that  unless 
such  a  notice  be  given  the  insured  shall  not  be  entitled  to 
recover. 

Soon  after  the  purchase  the  plaintiffs  removed  all  the  goods 
in  their  store  to  Nos.  28  and  29  New  Lev6e  Street,  which  now 
contained  all  the  goods  insured  by  them,  and  by  Lawrence, 
their  vendor. 

A  fire  greatly  damaged  these  goods.  The  injury  was  valued 
at  $7,564.22,  and  the  object  of  the  present  suit  is  to  recover 
one  half  of  that  sum,  the  other  half  having  been  paid  by  the 
two  other  companies.  The  plaintiffs  had  a  verdict  and  judg- 
ment for  $1,500,  and  appealed,  after  an  unsuccessful  attempt 
to  obtain  a  new  trial.  The  defendants  pray  that  the  judgment 
may  be  reversed,  and  that  ours  be  in  their  favor.  The  counsel 
for  the  defendants  and  appellees  has  urged  that  the  plaintiffs 
and  appellants  cannot  recover,  because  there  was  a  double  in- 
surance upon  the  goods  of  which  no  notice  was  given.  The 
plaintiffs'  counsel  contends,  that  the  clause  which  requires 
notice  of  a  double  insurance  is  a  penal  one,  and  ought  not  to 
be  extended  by  implication,  and  that  it  is  the  business  of  the 
defendants  to  show  that  the  goods  insured  by  them  were  in- 
sured by  the  plaintiffs  in  the  office  of  another  company.  The 
defendants  think  that  they  have  done  so,  by  showing  that  those 
goods  were  mixed  with  others  insured  elsewhere.  The  counsel 
for  the  appellants  asks  whether,  if  the  goods  insured  by  the 
plaintiffs  were  sugar,  and  those  insured  by  Lawrence  were  salt, 
it  could  be  said  that  the  policy  on  the  salt  was  a  policy  on  the 
sugar;  and  whether,  supposing  that  the  merchandise  in  the 
stores  Nos.  28  and  29  had  been  insured  in  different  offices,  and 
the  insured  had  taken  down  the  partition  wall  and  called  the 
enlarged  store  No.  28,  this  circumstance  would  defeat  both 
policies  ?  He  contends  that  it  would  not,  because  the  objects 
insured  by  each  office  could  be  distinctly  known,  and  the  loss 
arising  under  the  two  policies  easily  ascertained.  That  a  cir- 
cumstance creating  a  difficulty  in  fixing  the  amount  of  loss 
chargeable  to  each  is  very  different  from  a  double  insurance, 
and  that  the  difficulty  in  the  present  case  is  chargeable  to  the 
defendants,  their  president  having  refused  to  join  those  of  the 
two  other  companies  in  ascertaining  the  loss. 
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The  record  shows  that  on  the  removal  of  the  goods  from  their 
store  to  Nos.  28  and  29  New  Levee  Street,  the  plaintiffs  ob- 
tained from  their  insurers  a  transfer  of  the  policies  on  the  goods 
in  their  former  store  to  the  same  goods  in  the  stores  Nos.  28 
and  29.  By  consenting  to  the  transfer  of  the  policy  of  Law- 
rence to  the  plaintiffs,  the  defendants  became  the  insurers  of 
the  stock  in  trade  of  the  plaintiffs  in  Lawrence's  former  store, 
which  now  consisted  of  the  goods  purchased  from  Lawrence 
and  those  of  the  plaintiffs  removed  from  their  former  establish- 
ment There  is  no  doubt,  had  the  stock  in  trade  of  the  plain- 
tiffs been  sugar,  and  that  purchased  from  Lawrence  salt,  that 
both  the  sugar  and  salt  would  have  constituted  the  plaintiffs' 
stock  in  trade,  and  that  the  defendants  would  have  become  the 
insurers  of  the  whole  stock,  id  est  of  the  sugar  and  salt,  to  the 
extent  of  the  amount  insured,  in  the  same  manner  as  if  the 
plaintiffs,  without  any  purchase  from  Lawrence,  had  added  a 
quantity  of  salt  to  the  sugar  which  they  had  in  their  former 
store.  The  former  stock  in  trade  of  the  plaintiffs,  and  that  of 
Lawrence  from  the  time  of  the  purchase,  constituted  the  stock 
of  the  plaintiffs,  on  which  they  had  an  insurance  in  the  office 
of  the  defendants  for  $20,000,  under  the  policy  transferred  by 
Lawrence  with  the  consent  of  the  defendants,  and  two  other 
insurances  in  the  Merchants'  and  Firemen's  Insurance  Offices 
for  $10,000  each.  The  plaintiffs  were,  therefore,  bound  to  give 
notice  that,  independently  of  the  insurance  of  the  defendants' 
office,  their  stock  in  trade  was  insured  elsewhere  to  an  extent 
equal  to  that  insured  by  the  defendants.  Their  neglect  to  give 
that  notice  is  properly  pleaded  in  bar  to  their  recovery.  It  is 
due  to  the  judge  of  the  commercial  court  to  say  that  such  was 
his  opinion,  expressed  at  full  length  in  the  reasons  which  he 
gave  for  refusing  a  new  trial,  in  which  he  observed  that  the 
verdict  ought  to  have  been  for  the  defendants,  and  was  clearly 
a  compromise  between  what  was  considered  the  law  and  the 
equity  of  the  case.  He  thought  it  useless  to  send  the  case  to 
another  jury,  as  the  facts  were  not  disputed,  and  there  was  no 
contrariety  of  evidence,  aud  as  the  whole  case  would  be  before 
us  upon  a  mere  question  of  law. 

It  is,  therefore,  ordered  that  the  judgment  be  annulled,  and 
that  ours  be  for  the  defendants,  with  costs  in  both  courts. 
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In  the    Matter  of  the  Petition  of  Kip,  Trustee,  &c.  vs.  The 
Receivers  of  the  Mutual  Fire  Insurance  Company.1 

(Vice-chancellor's  Court,  New  York,  July,  1842.) 

Insurance   by  Mortgagor.  —  Assignment  to  Mortgagee.  —  Sale  of  Prem- 
ises. 

B.,  mortgagor  of  the  premises,  insured  the  same  and  assigned  the  policy  to  K.,  the  mort- 
gagee, as  security  for  the  mortgage  debt  B.  subsequently  sold  the  property  before  the 
loss,  and  the  purchaser  now  made  an  application  —  the  company  having  in  the  mean 
time  become  insolvent  —  for  a  dividend  which  had  been  declared.  But  the  application 
was  dismissed  with  costs,  though  it  was  made  in  the  name  of  K. 

This  was  a  petition  praying  that  the  receivers  of  an  insol- 
vent insurance  company  be  compelled  to  pay  to  the  petitioner 
his  alleged  share  of  a  dividend  which  had  been  declared.  The 
rest  of  the  case  is  stated  in  the  opinion. 

G.  Griffin  for  the  petitioner. 

D.  Lord,  for  the  receivers. 

The  Vice-chancellor.  By  the  policy  of  insurance  in  ques- 
tion, the  Mutual  Insurance  Company  insured  Blake  against 
loss  and  damage  by  fire,  he  being  the  owner  of  the  premises  at 
the  time  of  the  contract. 

By  an  assignment  of  the  policy  to  Kip,  the  mortgagee  of 
Blake,  made  with  the  consent  of  the  company,  it  enured  to  the 
benefit  of  the  former  as  collateral  security  for  the  payment  of 
his  mortgage  debt.  This  was  the  only  object  of  the  assignment 
to  Kip.  In  case  of  loss,  he  was  to  receive  payment  on  the  pol- 
icy, and  then,  as  between  himself  and  Blake,  he  was  to  apply 
the  money  towards  liquidating  the  mortgage ;  or  if  Blake  should 
himself  pay  off  the  mortgage,  he  would  be  entitled  to  a  return 
or  reassignment  of  the  policy  from  Kip,  and  could  then  receive 
the  insurance  money  himself. 

But  to  entitle  Blake  to  the  benefit  of  the  policy  in  case  of 
loss,  either  for  the  purpose  of  liquidating  his  mortgage  debt,  or 
for  his  own  indemnification,  after  he  should  have  paid  off  that 
debt  and  entitled  himself  to  a  return  of  the  policy,  it  was  essen- 
tial that  he  should  remain  the  owner  of  the  premises  insured. 

The  sale  of  the  property  by  Blake  to  Bloodgood  put  an  end 

1  4  Edw.  86. 
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to  the  contract  of  insurance  as  between  Blake  and  /the  com- 
pany, except  so  far  as  Kip's  right  to  it  extended  by  way  of  col- 
lateral security  as  before  mentioned.  That  right  no  act  of 
Blake's  or  of  the  company  could  divest  without  Kip's  consent. 
He  might  still  claim  to  hold  the  policy  for  the  benefit  of  his 
security,  which  was  all  that  remained  of  the  contract  after 
Blake  had  parted  with  all  his  interest  in  the  property;  and  if 
the  company  were  obliged  to  pay  Kip  for  a  loss  of  the  property 
insured,  they,  standing  in  the  relation  of  sureties  to  him  for  so 
much  of  the  mortgage  debt,  would  be  entitled,  by  subrogation, 
to  the  benefit  of  the  mortgage  for  their  reimbursement  as  sure- 
ties, after  Kip  should  be  paid  in  full.  This  would  not  be  so  if 
the  contract  of  insurance  still  remained  in  force  for  the  benefit 
of  Blake.  But  it  did  not  —  his  sale,  as  before  observed,  termi- 
nated it  Bloodgood,  by  becoming  the  purchaser,  acquired  no 
right  to  the  policy  of  insurance  or  the  benefit  of  it,  unless  Blake 
had  assigned  his  reversionary  interest  in  it  to  Bloodgood  and 
the  company  had  assented,  thereby  becoming,  in  effect,  insurers 
to  him.  The  company  never  contracted  to  insure  Bloodgood  as 
the  owner,  and  they  could  not  be  made  to  do  so  by  assignment 
from  Blake  or  from  Kip  without  their  consent.  These  views 
appear  to  me  to  be  sustained  by  the  principle  established  in 
the  case  of  The  JSlna  Insurance  Company  v.  Tyler^  16  Wend. 
286,  and  The  Traders1  Insurance  Company  v.  Robert,  9  Wend. 
404;  S.  C.  in  error,  17  lb.  631.  Mr.  Bloodgood  became  the 
owner  of  the  premises  before  the  loss  by  fire  occurred,  although 
the  deed  of  conveyance  appears  not  to  have  been  actually  de- 
livered until  after  the  fire.  Still,  be  had  an  insurable  interest 
as  owner  from  the  time  of  his  contract  by  purchase.  He,  how- 
ever, took  no  measures  to  insure  himself  by  virtue  of  the  policy 
in  question.  And  although  this  application  is  made  confess- 
edly on  his  behalf  and  for  his  benefit  in  the  name  of  Kip,  the 
mortgagee,  yet  he  can  have  no  better  or  more  extensive  right 
or  equity  than  Kip  could  claim.  If  he  was  before  the  court  on 
his  own  account  claiming  the  dividend  which  the  receivers  are 
enabled  to  make  among  the  creditors  of  this  insolvent  company, 
he  would  be  obliged  to  give  them  an  interest  in  the  mortgage 
for  and  towards  their  reimbursement.  The  present  application 
appearing  to  be  prosecuted  for  the  benefit  of  Bloodgood  and 
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upon  a  bond  of  indemnity  to  Kip  for  the  costs,  must  be  denied, 
with  costs  to  be  taxed  and  to  be  paid  by  Bloodgood,  the  osten- 
sible party  to  it  And  if  Mr.  Kip  has  any  apprehension  of  an 
insufficiency  of  his  mortgage  security  to  pay  his  debt  so  as  to 
deem  it  worth  while  to  claim  and  receive  a  dividend  upon  the 
amount  of  his  policy  on  the  terms  suggested,  viz.,  admitting  the 
receivers  to  take  an  interest  in  the  mortgage  for  and  towards 
their  reimbursement  out  of  the  money  to  be  derived  from  a 
foreclosure  of  the  mortgage  after  Mr.  Kip  shall  be  paid  and 
satisfied,  be  must  be  left  to  do  so. 


Beadle  vs.  The  Chenango  County  Mutual  Insurance  Com- 
pany.1 

(Supreme  Court,  New  York,  July  Term,  1842.) 

Policy.  —  Conditions.  —  Validity. 

A  condition  in  a  fire  insurance  policy,  that  if  the  insured  refuse  or  neglect  to  pay  any  as- 
sessment made  upon  his  premium  note  by  the  company,  is  valid;  and  its  breach  avoids 
the  policy. 

The  question  in  this  case  arose  upon  the  neglect  or  refusal  of 
the  plaintiff  to  pay  one  of  the  assessments  made  upon  his  pre- 
mium note,  which,  by  the  terms  of  the  policy,  avoided  the  in- 
surance. The  plaintiff  contended  that  the  condition  was  un- 
reasonable and  invalid. 

B.  D.  Noxon,  for  the  plaintiff,  cited  Matter  of  Long  bland 
R.  Co.  19  Wend.  37. 

N.  Hill,  Jr.,  for  the  defendants. 

Per  Curiam.  The  parties  may  insert  what  conditions  they 
please  in  a  policy,  provided  there  be  nothing  in  them  contrary  to 
the  criminal  law  or  public  policy.  This  is  constantly  done  in 
marine  policies,  and  the  principle  which  upholds  it  there  extends 
to  all  other  policies.  The  Matter  of  the  Long  Island  Rail- 
road  Company,  19  Wend.  37,  has  no  application.  The  terms 
of  forfeiture  were  there  imposed  by  the  company.  Here  the 
condition  was  inserted  by  mutual  consent. 

Judgment  for  the  defendants. 

1  3  Hill,  161. 
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Franklin   Fire    Insurance    Company  of   Philadelphia  vs. 
Hewitt,  Allison  &  Company.1 

(Court  of  Appeals,  Kentucky,  October,  1842.) 

Consignment.  —  Equity.  —  Policy  varying  from  Terms  of  Agreement. 

In  a  policy  effected  by  commission  merchants,  goods  held  on  consignment  may  be  de- 
scribed as  "their  stock." 

Where  insurers  contract  to  deliver  a  policy  covering  specific  property,  and  a  policy  be 
delivered  (though  not  formally  accepted)  variant  from  the  contract,  and  a  loss  occu* 
within  the  insurance  contracted  for,  a  court  of  equity  will  grant  relief  according  to  the 
contract  agreed  on. 

Though  the  insured  might  be  concluded  by  the  acceptance  of  a  policy  variant  from  that 
contracted  for,  yet  when  it  appears  that  such  a  policy  was  received  by  a  clerk,  and  its 
terms  were  not  known  until  after  a  loss,  an  acceptance  will  not  be  inferred,  and  the  in- 
sured will  not  be  concluded  by  the  policy. 

Judge  Marshall  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  Hewitt,  Allison  &  Co.,  to  rectify  a  pol- 
icy of  insurance,  averred  to  have  been  made  out  by  mistake  or 
fraud,  in  terms  not  embracing  the  subject  intended,  to  recover 
for  the  loss,  according  to  the  agreement  set  up,  independently 
of  the  policy.  The  contract  of  insurance  was  negotiated  on 
the  part  of  the  insurance  company,  by  Wm.  S.  Vernon,  their 
agent  in  Louisville,  who,  upon  receipt  of  the  premium,  delivered 
a  receipt  or  certificate,  dated  on  the  15th  of  April,  1840,  and 
to  the  effect  that  he  had  "  Received  of  Messrs.  Hewitt,  Allison 
&  Co.  $55  premium  for  Fire  Insurance,  in  the  sum  of  $10,000 
on  their  stock  of  merchandise,  generally  contained  in  their 
three  story  brick  building,  metal  roof,  situated  on  the  south  side 
of  Main  Street,  between  Fifth  and  Sixth  streets,  city  of  Louis- 
ville, Kentucky,  and  occupied  by  them  as  a  commission  house," 
&c.  The  insurance  to  continue  for  one  year  from  that  date,  at 
12  o'clock  meridian,  on  the  terms  and  conditions  of  the  policies 
issued  by  the  Franklin  Fire  Insurance  Company  of  Philadel- 
phia. The  certificate  to  be  void  on  delivery  of  the  policy.  A 
few  weeks  after  the  date  of  the  certificate,  a  policy  was  sent 
out  by  the  company  at  Philadelphia,  and  delivered,  as  the  cer- 
tificate had  been,  to  the  chief  clerk  of  Hewitt,  Allison  &  Co., 
by  whom  also  the  premium  had  been  paid.  The  policy  in- 
sures Hewitt,  Allison  &  Co.  (according  to  the  printed  proposals 
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and  conditions  annexed)  upon  "their  stock  of  merchandise 
generally  contained  in  their  new  three  story  brick  building,  fire 
proof,  situated  on  the  south  side  of  Main  Street,  between  Fifth 
and  Sixth  streets,  Louisville,  Kentucky,  occupied  by  them." 
One  of  the  conditions  annexed  to  the  policy  was,  that  "  goods 
held  in  trust,  or  on  commission,  are  to  be  insured  as  such,  which 
may  be  done  by  inserting  the  words,  *  for  account  of  whom  it 
may  concern,'  otherwise  the  policy  will  not  cover  such  prop- 
erty." On  the  24th  of  November,  1840,  a  fire  occurred  by 
which  the  merchandise  then  contained  in  the  building  described 
in  the  policy  was  consumed,  to  the  value  of  $5,179.84,  of 
which  all,  except  goods  to  the  value  of  $114.15,  were  the  prop- 
erty of  others  held  on  consignment,  and  for  sale  by  Hewitt, 
Allison  &  Co.,  who  then  had  in  that  building  merchandise  to 
the  value  of  (114.15,  only.  But  they  then  had  other  goods, 
both  of  their  own  property  and  on  consignment,  in  a  contiguous 
building,  and  they  had  in  their  buildings  at  the  time  of  the  in- 
surance, goods  on  consignment  of  the  value  of  $10,000  or 
upwards,  and  also  goods  of  their  own  not  exceeding  $5,000,  as 
stated  by  their  clerk,  from  an  examination  of  the  books,  but 
exceeding  $10,000,  as  proved  by  the  agent  and  two  other  wit- 
nesses, to  have  been  admitted  by  one  of  the  firm  after  the  fire.  In 
what  manner  or  proportion  either  class  of  these  goods  was  distrib- 
uted among  the  different  buildings  or  warehouses,  at  the  time 
of  the  insurance,  does  not  appear.  But  it  was  proved  by  the 
clerks,  that  they  had  advertised  to  do  an  exclusive  commission 
business,  and  that  their  own  goods  were  not  expected  to  be  long 
on  hand.  The  insurance  company  having  refused  to  pay  any 
part  of  the  loss  upon  the  goods  held  on  consignment,  and  they 
not  being  embraced  iu  the  policy,  Hewitt,  Allison  &  Co.  filed 
their  bill,  alleging,  among  many  facts,  which  are  denied,  the  fol- 
lowing, which  is  not  denied,  and  which  being  moreover  proved 
by  the  certificate,  and  referred  to  in  it,  may  properly  be  con- 
sidered in  giving  construction  to  it,  viz. :  that  in  applying  for 
the  insurance,  they  informed  the  agent  that  they  were  commis- 
sion merchants,  doing  business  as  such  in  their  said  building. 
It  is  also  alleged,  and  not  denied,  that  he  knew  that  they  had 
on  hand,  and  were  constantly  receiving  goods  on  consignment, 
on  some  of  which  they  were  making  advances,  and  on  others 
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insurance  was  ordered  by  the  consignors,  and  also  that  they  ap- 
plied to  the  agent  for  insurance  on  the  stock  of  merchandise 
contained,  &c. ;  and  it  is  expressly  proved,  that  before  the  nego- 
tiation for  the  insurance  was  complete,  they  told  him  they 
wanted  insurance  on  the  consigned  goods,  and  but  for  them  and  , 
the  orders  of  their  owners,  they  would  not  care  about  it.  These 
circumstances  clearly  indicate  the  character  and  purpose  of  the 
application.  They  leave  no  room  to  doubt  that  insurance  was 
desired,  and  must  have  been  understood  as  being  desired  to 
cover  consigned  goods,  and  in  our  opinion,  they  afford  a  proper 
key  to  the  true  construction  of  the  words  "  occupied  by  them 
as  a  commission  house,"  which  are  introduced  into  the  certifi- 
cate. That  the  three  last  of  these  words  were  not  deemed 
requisite  for  the  identification  of  the  building  in  which  the 
goods  were  contained,  is  proved  by  the  omission  of  them  in  the 
policy.  For  what  purpose  then  were  they  inserted  in  the  certifi- 
cate ?  We  answer,  not  merely  to  identify  the  building,  but  to 
show  the  character  of  the  business  done  in  it,  and  of  the  stock 
of  merchandise  contained  in  it,  and  thus  to  indicate  the  charac- 
ter and  extent  of  the  insurance  intended  to  be  effected.  And 
this  inference  may  be  drawn  from  the  face  of  the  certificate 
itself,  as  it  shows  the  principal  facts  referred  to  without  other 
evidence.  The  word  "  their,"  used  in  the  certificate  as  desig- 
nating the  stock  to  be  insured,  may,  in  its  strict  sense,  denote 
absolute  property,  and  might,  if  it  stood  unqualified  by  other 
words  or  circumstances,  confine  the  insurance  to  the  stock  of 
which  the  insured  were  the  actual  owners.  But  it  is  also  sus- 
ceptible of  another  sense,  and  it  is  one  in  ordinary  use,  in  which 
it  denotes  not  absolute  or  general  ownership,  but  the  precise  re- 
lation of  special  property,  which  sustains  between  a  consignee, 
agent,  or  bailee,  and  the  goods  of  others  which  may  be  in  his 
possession  and  under  his  control ;  and  in  this  sense  the  posses- 
sive pronoun  u  his  "  or  "  their,"  is  often  used  even  in  legal  pro- 
ceedings, in  which  proof  of  special  property,  or  even  of  posses- 
sion alone,  is  deemed  sufficient  to  sustain  the  title  implied  by 
the  use  of  one  of  these  words. 

Has  a  commission  merchant,  whose  house  is  filled  with  goods 
of  others  held  on  consignment,  for  sale  by  him,  but  who  has  no 
goods  of  his  own,  no  stock?     Most  assuredly  it  is  no  misuse 
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of  terras  to  say,  that  as  commission  merchant  he  has  a  stock, 
and  that  the  goods  held  on  consignment  and  commission  con- 
stitute his  stock.  The  absolute  sense  of  the  word  "  his "  is 
plainly  qualified  by  the  character  in  which  be  holds  the  stock. 
The  reference  in  the  certificate  to  the  manner  in  which  the 
insured  occupied  the  building,  and  to  the  business  done  therein, 
clearly  shows  that  they  bad  goods  on  commission  in  the  build- 
ing, and  that  such  goods  constituted  the  stock  in  the  business 
referred  to.  These  facts  are  sufficient  to  authorize  the  use  of 
the  word  u  their,"  as  applied  to  the  relatiou  in  which  the  in- 
sured stood  to  the  goods  on  commission.  And  as  there  was  no 
necessity  nor  sufficient  reason  for  referring  to  these  facts  in  the 
certificate,  but  to  show  that  the  insured  had  goods  on  commis- 
sion to  which  the  word  "  their  "  was  intended  to  be  applied ; 
and  as,  moreover,  the  reference  by  the  insured  to  their  charac- 
ter of  commission  merchants,  in  applying  for  insurance,  plainly 
indicating  their  desire  to  be  insured  on  goods  held  in  that  char- 
acter, required  a  reference  to  such  goods  to  be  made  in  the  cer- 
tificate which  was  to  contain  the  elements  of  the  contract,  we 
are  of  opinion  that  the  reference  in  the  certificate  to  the  char- 
acter of  the  insured,  and  of  the  business  done  by  them  in  the 
building  in  which  the  goods  to  be  insured  were  contained, 
should  be  understood  as  having  been  introduced  for  the  pur- 
pose of  indicating  that  goods  belonging  to  the  business  referred 
to  were  to  be  insured,  and  of  thus  qualifying  the  word  "  their," 
and  showing  that  it  was  applied  to  the  goods  held  in  the  char- 
acter and  business  referred  to.  This  construction  is  not  affected 
by  the  fact,  that  the  insured  had  goods  of  their  own  at  the  time 
of  the  insurance ;  for  it  is  not  shown  that  the  agent,  before 
giving  the  certificate,  knew  that  they  had  any  other  goods  but 
those  held  on  commission  in  either  of  the  buildings,  except  by 
evidence  which  also  proves  that  he  was  informed  by  the  com- 
plainants that  they  wanted  insurance  to  cover  consigned  goods, 
and  that  if  they  had  none  but  their  own,  so  confident  were  they 
in  the  security  of  their  buildings,  that  they  would  not  insure  at 
all.  And  as  this  information  pointed  out  what  was  the  prin- 
cipal object  of  the  desired  insurance,  if  this  had  not  been  suffi- 
ciently done  before,  so  it  made  it  his  duty  in  making  out  evi- 
dence of  the  contract  to  use  language  which  would  cover  the 
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intended  subject,  and  is  a  reason  for  giving  that  effect  to  the 
language  actually  employed,  if  it  can  be  reasonably  done.  If 
he  did  not  know  the  fact  that  there  were  other  goods  than 
those  received  and  to  be  received  on  consignment,  then  also, 
as  he  must  necessarily  have  known  that  goods  on  consignment  • 
were  intended  to  be  insured,  the  same  duty  resulted  on  his  part, 
and  it  tends  to  the  same  construction  of  the  certificate.  And 
whether  he  knew  or  did  not  know  that  there  were  other  goods, 
or  from  whatever  source  he  may  have  derived  his  knowledge, 
as  the  terms  and  manner  of  the  original  application  apprised 
him  that  insurance  on  goods  held  on  consignment  was  desired, 
the  same  duty,  and  the  same  rule  of  construction  followed  his 
acceptance  of  the  risk.  There  might  indeed  be  a  question, 
whether  the  application  was  such  as  to  embrace  both  classes 
of  goods,  and  whether  the  certificate  should  be  construed  as 
embracing  both  ;  or  it  might  have  been  a  question,  if  the  agent 
had  not  known  that  there  were  other  goods  than  those  held  on 
consignment,  how  far  the  withholding  of  that  information  might 
have  affected  the  contract.  But  there  being  no  question  that 
the  agent  knew  that  there  were  consigned  goods,  and  that  in- 
surance upon  them  was  desired  by  the  applicants,  there  can  be 
no  question  that  the  certificate  ought  to  have  been  expressive 
of  a  contract  covering  those  goods.  And  as  it  shows  on  its 
face  that  the  complainants  had  and  were  expected  to  have,  in 
the  building  described,  goods  held  on  consignment,  which  might 
constitute  their  stock  of  merchandise,  and  does  not  show  that 
they  had  or  expected  to  have  any  other  goods  there,  the  fair 
conclusion  is  that  those  goods  were  intended  to  be  embraced. 
Nor  is  the  construction  which  we  have  given  to  the  certificate 
repelled  by  the  condition  annexed  to  the  policy,  requiring  goods 
held  in  trust  or  on  commission  to  be  insured  as  such,  and  con- 
taining a  form  of  expression  by  which  they  may  be  included. 
The  condition  shows  that  goods  held  on  commission  may  be 
insured  by  the  consignee.  But  while  it  states  one  set  of  terms 
by  which  they  may  be  insured,  it  does  not  prescribe  those  as 
the  only  terms  to  be  used.  It  only  requires  that  such  terms 
shall  be  used  as  will  indicate  that  the  goods  insured  are  held  in 
trust  or  on  commission.  But  if  a  commission  merchant,  hav- 
ing and  expecting  no  goods  but  such  as  were  and  might  be 
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received  on  commission,  should  apply  to  an  insurer,  perfectly 
cognizant  of  these  facts,  for  insurance  on  his  stock  in  trade,  or 
on  his  stock  of  merchandise  contained,  &c.,  and  on  paying  the 
premium  agreed  on  should  receive  a  policy  insuring  him  on 
tu  his  stock  of  merchandise  contained,"  &c,  could  it'  be  that  if- 
his  stock  held  on  commission  were  consumed  during  the  period 
named  in  the  policy,  the  insurer  could  be  borne  out  by  this  con- 
dition annexed,  in  saying  that  there  was  no  insurance?  Or 
would  not  the  facts  and  his  knowledge  of  them,  and  the  cer- 
tainty that  goods  on  commission  were  the  real  subject  of  the 
contract,  fix  the  policy  upon  the  goods  held  on  commission, 
though  there  was  nothing  in  the  instrument  from  which  it  could 
be  said,  without  recurring  to  extrinsic  facts,  that  goods  on  com- 
mission were  insured  ?  These  questions  need  no  answer.  As 
the  complainants  had  goods  of  both  descriptions  in  their  build- 
ing at  the  time  of  the  fire,  and  as  the  policy  does  not  contain 
the  words  of  the  certificate,  showing  that  the  building  was  oc- 
cupied by  them  "  as  a  commission  house,"  or  any  other  words 
indicating  the  particular  nature  of  the  business  then  carried 
on,  or  to  the  character  in  which  they  held  the  goods  therein 
contained,  or  any  of  them,  except  the  words  "  their "  stock,  &c, 
which,  if  unqualified,  might  mean  their  own  stock,  it  may  be 
that  the  policy  could  not,  in  consequence  of  the  condition  an- 
nexed, be  fixed  upon  the  consigned  goods  or  extended  to  include 
them.  Whether,  if  the  policy  had  contained  the  omitted  words 
which  are  contained  in  the  certificate,  it  could,  under  the  opera- 
tion of  the  condition,  have  been  fixed  upon  the  consigned  goods, 
either  with  or  without  the  aid  of  extrinsic  facts,  would  be  a 
different  question,  as  in  that  case  there  would  be  enough  in  the 
policy  itself  to  indicate  that  consigned  goods  were  the  subject 
of  insurance.  We  are  inclined  to  the  opinion,  that  if  this  con- 
clusion were  rendered  doubtful  by  the  extrinsic  fact,  that  the 
insured  goods  of  their  own  as  well  as  those  held  on  consign- 
ment, that  doubt  might  be  removed  by  the  extrinsic  facts  ac- 
companying the  application,  so  as  to  fix  the  policy  upon  the 
consigned  goods  without  a  violation  of  the  condition.  But  be 
this  as  it  may,  the  certificate  contains  no  such  reference  to  the 
conditions  annexed  to  the  policy  as  would  authorize  them  to 
be  made  a  test  of  its  meaning.     It  does  indeed  say,  "  This  in- 
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surance  to  continue  on  the  terms  and  conditions  of  the  policies 
issued  by  the  Franklin  Fire  Insurance  Company."  Bat  this 
clause  subjects  the  insurance  itself,  and  not  the  construction  of 
the  certificate,  to  the  conditions  of  the  policies.  And  as  the 
certificate,  according  to  a  rational  interpretation  of  its  terms, 
shows  that  consigned  goods  were  insured,  and  as  they  were 
known  and  represented  to  be  such  when  the  insurance  was 
effected  by  accepting  the  proposal  and  receiving  the  premium, 
it  follows  that  they  must  have  been  in  fact  insured  as  such, 
although  they  were  not  specifically  named  as  such  in  any  writ* 
ten  evidence  of  the  contract.  And  whatever  degree  of  partic- 
ularity might  be  required  in  the  policy  itself,  it  is  sufficient  that 
the  certificate  indicates,  with  reasonable  certainty  and  without 
any  ambiguity  on  its  face,  that  the  insurance  was  in  fact  made 
upon  goods  which  the  agent  knew  were  held  and  expected  to 
be  received  on  commission.  But  the  certificate,  though  it  evi- 
dences a  contract  which  the  defendants  are  bound  to  comply 
with,  by  furnishing  a  policy  covering  the  subject  which  it  indi- 
cates as  having  been  insured,  or  by  furnishing  the  indemnity 
which  the  insurance  implies,  is  enforcible  against  them  in  chan- 
cery only  (per  Woodworth,  4  Cowen,  661) ;  it  does  not  profess 
to  be  a  contract  in  their  names,  and  is  not  so  executed.  If, 
then,  they  had  delivered  no  policy,  as  according  to  the  import 
of  their  agent's  acts  they  were  bound  to  do,  the  insured  would 
have  a  remedy  against  them  in  a  court  of  equity,  perhaps  for 
coercing  the  execution  of  a  policy  before  a  loss,  and  certainly 
for  enforcing  the  indemnity  implied  in  the  insurance  upon  the 
occurrence  of  a  loss  by  fire  within  the  period  fixed  by  the  terms 
of  the  agreement.  And  the  only  remaining  question  in  this 
case  is,  whether  by  reason  of  the  delivery  to  their  clerk  of  a 
policy  materially  variant  in  its  effect  from  the  original  contract,, 
as  evidenced  by  the  certificate  and  by  their  failure  to  object  to 
it  until  after  the  loss  had  occurred,  they  are  precluded  from 
claiming  the  benefit  of  the  original  contract  ?  We  think  they 
are  not  precluded  for  the  following  reasons :  They  allege  in 
their  bill  that  they  had  not  seen  the  policy,  and  did  not  know 
of  it  until  after  the  fire  occurred  which  occasioned  the  loss. 
And  this  is  proved  as  fully  as  a  negative  can  be  by  the  clerk  to 
whom  the  policy  was  delivered,  who  says  he  immediately  locked 
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H  up  with  other  valuable  papers  in  a  repository  of  which  be 
always  kept  the  key ;  that  he  would  have  known  if  the  com- 
plainants or  any  of  them  had  taken  it  out ;  and  that  he  does 
not  believe  that  any  one  ever  saw  it,  and  he  did  not  himself 
examine  it.  If,  as  may  be  assumed,  they  never  saw  it,  there 
could  have  been  no  such  acceptance  of  it  by  them  as  would 
prove  that  they  had  waived  the  original  contract,  or  taken  this 
policy  as  a  consummation  of  it  And  although  their  neglect 
to  inquire  whether  it  had  been  delivered,  or  to  examine  it  if 
they  knew  of  its  delivery,  shows  a  high  and  culpable  degree  of 
carelessness,  we  think  it  would  be  visiting  upon  them  too  heavy 
a  penalty  for  this  neglect,  to  say  that  by  that  alone  they  bad 
forfeited  the  indemnity  for  which  they  had  paid  the  stipulated 
price,  and  especially  as  they  still  held  the  certificate  which  bore 
evidence  of  the  contract,  and  as  they  had  no  reason  to  antici- 
pate a  variance  from  it  in  any  policy  which  had  been  or  might 
be  furnished,  and  as  it  is  moreover  by  tio  means  certain,  nor 
even  very  probable,  that,  had  they  inspected  the  policy,  they 
wo  old  at  once  have  detected  the  variance,  or  become  aware  of 
its  importance  until  they  had  demanded  payment  upon  it. 

If  the  original  contract  of  insurance  had  embraced  the  con- 
signed goods  only,  and  the  policy  had  embraced  only  the  proper 
goods  of  the  insured,  and  both  of  these  facts  had  been  known 
and  understood  by  the  complainants,  and  they  had  permitted 
the  policy  to  lay  by  them  for  months  or  even  weeks  without 
objection,  they  certainly  could  not  have  been  allowed,  after  a 
loss,  falling  almost  entirely  upon  the  consigned  goods,  to  reject 
the  policy  and  stand  by  the  original  contract.  And  if  such  had 
been  the  obvious  import  of  the  two  instruments,  they  might 
not  have  been  allowed,  on  the  ground  of  ignorance,  and  cer- 
tainly not  on  the  ground  of  negligence,  to  exercise  so  dangerous 
a  privilege.  But  although  the  original  contract  and  the  certifi- 
cate include  goods  ou  consignment,  to  show  which  has  been 
the  chief  object  of  what  has  been  said  on  the  subject,  we  are  of 
opinion  that  both  classes  of  goods  .were  embraced.  The  com- 
plainants bad,  at  the  time  of  applying  for  insurance,  goods  of 
both  classes,  as  was  known  to  the  agent  to  whom  the  applica- 
tion was  made,  and  as,  in  fact,  was  communicated  to  him  at 
the  time.      They  applied  to  insure  the  stock  of  merchandise 
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contained  in  their  buildings,  which  would  include  the  whole 
stock,  as  well  of  their  own  goods  as  of  those  on  commission  ; 
and  so  would  the  word  u  our,"  if  they  had  used  it  as  they  prob- 
ably did,  in  reference  to  the  stock  ;  and  so  does  the  word  "  their," 
which  is  used  in  reference  to  it  in  the  certificate  —  and  it  is  not 
proved  that  they  applied  for  insurance  exclusively  on  consigned 
goods.  The  complainants  therefore  were  not  in  such  a  condi- 
tion that  their  election  between  the  two  contracts  might  have 
been  affected  by  the  proportion  of  the  loss  which  should  fall 
on  one  or  other  class  of  goods.  But  as  both  classes  were  pro- 
tected by  the  original  contract  to  the  value  of  $10,000,  and  it 
does  not  appear  that  goods  exceeding  that  value  were  at  any 
time  in  the  building  described,  and  as  one  class  only  was  pro- 
tected by  the  policy,  it  may  be  assumed  that  they  would  at  any 
time,  whenever  apprised  of  the  difference,  have  rejected  the  pol- 
icy or  required  its  reformation.  And  the  question  is  not 
whether  they  shall  be  allowed,  after  the  loss  has  fallen,  to  make 
an  election  which  they  might  not  have  made  before,  and  thus 
to  throw  a  heavy  loss  on  the  insurers,  which,  if  the  election  had 
been  made  before  the  event,  might  not  have  fallen  on  them ;  but 
whether  the  complainants  have,  by  their  mere  delay  in  examin- 
ing a  policy  which  they  would  undoubtedly  have  rejected  as 
soon  as  they  understood  it,  lost  the  advantage  of  their  actual 
contract,  and  whether  the  insurers  shall,  by  that  delay,  which 
can  be  attributed  to  no  sinister  motive,  be  saved  from  a  loss  of 
05,000,  which,  under  their  original  contract,  they  were  liable 
to  sustain,  and  which  they  would  have  been  bound  to  sustain 
under  the  policy,  if,  as  was  their  duty,  they  had  framed  it  so  as 
to  effectuate  the  object  of  the  actual  insurance.  This  question 
we  have  already  answered  in  favor  of  the  complainants. 

In  the  view  of  the  case  which  we  have  taken  we  have  not 
deemed  it  material  to  inquire  whether  the  variance  in  the  policy 
from  the  certificate  was  not  occasioned  by  fraud,  accident, 
or  carelessness.  We  think  the  policy,  as  made  out,  is  not  such 
an  instrument  as  the  defendants  were  bound  to  make  in  con- 
summation of  the  contract  of  their  agent;  that  the  delivery  of 
the  policy,  as  made,  did  not  discbarge  them  from  their  obliga- 
tion to  comply  with  that  contract;  and  that  the  complainants 
are  not  precluded  by  their  own  acts  or  conduct  from  the  benefit 
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of  that  obligation,  but  may  enforce  it  in  equity,  and  are  there- 
fore entitled  to  a  decree  for  the  full  value  of  the  goods  con- 
sumed in  the  building  mentioned  in  the  certificate,  as  well  of 
those  held  on  consignment  as  of  those  which  were  their  own 
peculiar  property. 

Nor  have  we  deemed  it  necessary  to  discuss  the  parol  evi- 
dence, going  to  elucidate  the  question  as  to  the  term  and 
extent  of  the  application  for  insurance.  We  have  given  some 
effect  to  certain  unanswered  allegations  of  the  bill  on  that  sub- 
ject, because,  although  the  facts  were  not  originally  within  the 
knowledge  of  the  defendants  themselves,  they  were  within  the 
knowledge  of  their  agent,  and  not  only  is  his  knowledge  of  facts 
materially  affecting  the  transaction  to  be  attributed  to  them, 
but  it  may  be  assumed,  from  the  nature  of  the  denials  contained 
in  the  answer,  all  of  which,  so  far  as  they  relate  to  the  original 
transaction,  are  expressly  based  upon  information  that  they 
were  founded  on  information  given  by  the  agent  after  inspecting 
the  bill,  and  for  the  purpose  of  enabling  them  to  answer  it,  if 
indeed  the  answer  was  not,  as  it  probably  was,  drawn  up  by 
bim  or  under  his  dictation,  and  sent  on  to  the  company  at  Phila- 
delphia to  be  authenticated  by  their  seal  and  the  proper  signa- 
tures, from  which  facts  and  considerations  a  presumption  arises 
that  the  undenied  allegations  are  true.  And  we  may  now  add 
that  this  presumption,  as  to  the  most  material  of  these  allega- 
tions, is  not  only  corroborated  by  the  tenor  of  the  certificate, 
but  also  by  the  testimony  of  three  witnesses,  of  whom  two 
depose  directly  to  the  fact  that  in'  the  course  of  the  negotiation 
for  the  insurance  and  in  reference  to  it,  and  before  it  was  agreed 
on,  though  after  the  first  application,  which  was  verbal  only, 
had  been  made,  the  complainants  communicated  to  the  agent 
expressly,  not  only  their  desire  to  insure  the  consigned  goods 
and  their  reasons  for  it,  but  also  told  him  that  this  constituted 
their  principal  or  only  motive  for  effecting  insurance  at  all.  The 
agent,  it  is  true,  says  in  his  deposition  that  he  does  not  recollect 
this  communication,  and  gives  as  a  reason  why  he  may  have 
paid  no  attention  to  it  if  it  occurred,  that  he  was  then  examin- 
ing the  building  with  a  view  of  fixing  the  premium,  and  that 
the  subject  of  insurance  having  been,  as  he  supposed,  fixed  by 
the  first  application,  he  considered  the  subsequent  comrnunica- 
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tion  of  the  complainants  as  being  intended  to  affect  the  rate  of 
premium  by  commending  the  security  of  their  building,  which, 
being  usual  in  such  cases,  he  disregarded.  But  although  the 
immediate  objects  of  the  communication  may  have  been  to 
affect  the  rate  of  insurance,  it  also  demonstrated  most  unequiv- 
ocally that  the  complainants  desired  to  insure,  and  thought  they 
were  insuring  the  consigned  goods.  The  agent  had  no  right  to 
disregard  such  a  communication.  And  as  he  must  have  beard 
it,  it  did  in  fact  convey  to  him  information  in  a  form  equally 
solemn  as  that  in  which  the  original  application  was  made  as 
to  the  real  intention  of  the  complainants  in  making  it,  and 
their  real  understanding  of  its  import.  If  he  understood  the 
matter  differently,  surely  it  was  his  duty  to  let  them  know  that 
they  were  mistaken  in  supposing  that  they  had  applied  for  insur- 
ance on  consigned  goods,  and  were  negotiating  for  such  an  in- 
surance. As  he  did  not  do  so,  we  can  but  consider  this  commu- 
nication, if  not  itself  equivalent  to  the  first  application,  as  at 
least  tending  most  strongly  to  show  what  it  was  and  how  it 
was  understood.  And  as  it  thus  harmonizes  with  the  infer- 
ences deducible  from  the  failure  to  answer  the  allegations  above 
noticed,  and  also  from  the  tenor  of  the  certificate,  we  regard  the 
conclusion  that  the  insurance  was  intended  and  understood  to 
embrace  the  consigned  goods  as  too  well  established  to  be 
affected  by  the  agent's  present  want  of  recollection,  or  by  his 
denials  of  any  express  understanding  that  insurance  was  de- 
sired on  such  goods,  or  by  his  assertion,  faintly  expressed,  that 
the  complainants  applied  to  insure  their  own  goods,  and  which 
was  probably  founded  rather  upon  his  construction  of  the  cer- 
tificate, than  upon  any  vivid  recollection  of  the  facts  as  they 
occurred. 

Wherefore  the  decree  is  affirmed. 

Guthrie  Sf  Nicholas,  for  the  plaintiffs. 

Dtmcan,  for  the  defendants. 
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Roberts    vs.   Chenango   County    Mutual    Insurance 
Company.1 

(Supreme  Court,  New  York,  October  Term,  1842.) 

Paper  attached  to  Policy. 

A  paper  attached  to  a  policy  of  insurance  is,  without  express  reference,  primdfacU  a  part 
of  the  policy,  so  that  a  violation  of  its  terms  will  avoid  the  insurance. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

&  Beardsley,  for  the  plaintiff. 

N.  HUlj  Jr.,  for  the  defendants. 

By  the  Court,  Cowen,  J.  As  I  understand  this  case,  the 
policy  was  printed  on  one  half  of  the  sheet,  and  the  "  condi- 
tions of  insurance "  on  the  other.  There  can  be  no  doubt  of 
the  iutent  that  both  should  be  taken  together.  The  assured 
accepts  the  policy  with  what  purports  to  be  conditions  on  the 
same  sheet  or  any  sheet  physically  attached.  There  is,  in  such 
case,  no  need  of  an  express  reference  by  the  policy  to  the  con- 
ditions in  order  to  fix  the  meaning.  Emerson  v.  Murray,  4  N. 
a  Rep.  171 ;  Stocking  v.  Fairchila\  5  Pick.  181.  The  jux- 
taposition of  the  papers  is  a  sufficient  expression,  at  least  primd 
facie.  That  may  be  rebutted  by  parol  evidence,  as  by  showing 
that  the  two  were  thus  connected  by  mistake ;  but  no  attempt 
to  disannex  them  was  made  on  the  trial,  and,  for  aught  I  see, 
the  legal  effect  was  conceded.  The  proof  of  the  building  hav- 
ing been  added  by  the  assured  so  as  to  increase  the  risk,  with- 
out the  assent  of,  or  even  notice  to  the  company,  was  received 
without  making  an  objection  that  the  conditions  were  not  in- 
tended as  a  part  of  the  policy.  It  would  be  impossible  to 
sustain  the  decision  in  Bize  v.  Fletcher,  Doug.  12,  note  4,  if 
the  slip  wafered  to  the  policy  had,  like  this,  expressly  declared 
itself  to  be  conditions  of  insurance.  There  can  be  no  doubt 
that  the  addition  of  the  building  avoided  the  policy,  if  condi- 
tions plainly  expressed  and  as  plainly  violated  can  ever  have 
that  effect.  There  was  no  pretence  that  the  risk  was  not  in- 
creased.    If  there  was  really  any  question  upon  that,  it  should 

*3  Hill,  501. 
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have  been  left  to  the  jury.  It  cannot  be  denied  judicially  io  the 
face  of  the  proof.  I  do  not  go  into  the  other  questions  which 
have  been  made.  New  trial  granted. 

See  Murdoch  v.  Chenango  County  Mxit.    191,  port;  Fire  Association  v.  Williamson, 
Ins.   Co.  2  Comet.  210,  poet;  Sexton  v.    26  Pcnn.  St.  196  (1S56). 
Montgomery  County  Mat,  Ins.  Co.  4  Barb. 


Mason  &  Leef   vs.  The   Franklin   Fire   Insurance   Com- 
pany.1 

(Court  of  Appeals,  Maryland,  December,  1842.) 

Usage.  —  Policy.  —  What  it  covers. 

A  policy  of  insurance  against  fire  upon  a  vessel  building  in  the  port  of  Baltimore,  and  for 
a  specified  period,  is  not  controlled  in  its  operation  by  proof  of  usage  in  other  ports  of 
the  Union.  Such  usage  could  not  be  considered  as  entering  into  the  views  of  the  par- 
ties in  the  present  contract. 

In  a  valued  policy  against  fire  "on  a  new  barque  now  being  built/'  it  was  the  design  of 
the  parties  to  cover  the  vessel  in  the  process  of  construction,  and  indemnity  was  agreed 
to  be  furnished  for  her  loss  by  fire,  whatever  might  be  the  progress  towards  completion 
when  the  fire  occurred. 

The  policy,  in  the  absence  of  proof  of  usage,  did  not  attach  upon  articles  made  for  the 
vessel,  delivered  in  the  ship-yard  where  it  was  building,  in  a  condition  and  intended  to 
be  fitted  and  attached  to  it  as  soon  as  ready  to  receive  them. 

Appeal  from  Baltimore  county  court 

This  was  an  action  of  covenant,  brought  by  the  appellants 
against  the  appellees,  on  the  27th  of  April,  1841. 

The  plaintiffs  declared  upon  the  policy  mentioned  in  the  bill 
of  exceptions,  and  the  defendants  pleaded  that  they  had  not 
broken  their  covenant,  with  leave  to  both  parties  to  give  any 
matter  in  evidence  which  might  be  given  under  any  plea. 
Errors  of  pleading  were  waived. 

At  the  trial  of  the  cause,  the  plaintiffs,  in  order  to  support 
the  issue  on  their  part,  gave  in  evidence  the  policy  declared  on 
to  the  following  effect :  — 

"  This  policy  of  insurance  witnesseth  that  the  Franklin  Fire 
Insurance  Company  of  Philadelphia  have  received  of  William 
Mason  &  Co.  six  dollars,  forty  cents,  premium,  for  insuring  (ac- 
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cording  to  the  tenor  of  their  printed  proposals  and  conditions 
hereunto  annexed)  upon  the  property  herein  described,  viz. :  On 
a  new  barque  now  being  built  at  Samuel  Butler's  ship-yard,  in 
Baltimore,  Maryland.  Now,  know  all  men  by  these  presents, 
that  in  consideration  thereof,  the  capital  stock,  estate,  and  se- 
curities of  the  Franklin  Fire  Insurance  Company  of  Philadel- 
phia shall  be  subject  and  liable  to  make  good  and  satisfy  unto 
the  insured,  their  heirs,  executors,  administrators,  or  assigns,  all 
such  damage  or  loss  which  shall  or  may  happen  by  fire  to  the 
property  above  mentioned,  from  the  date  hereof,  to  the  full  end 
and  term  of  two  months,  not  exceeding  the  sum  of  $4,000,  say 
four  thousand  dollars,  unless  the  said  company  shall,"  &c. 

"  It  is  agreed  that  this  policy  shall  expire  at  twelve  o'clock, 
noon,  on  the  10th  of  December,  1840.     In  witness  whereof,"  &c. 

The  plaintiffs  further  gave  in  evidence  that  the  new  barque 
therein  referred  to  was  launched  on  or  about  the  30th  day  of 
November,  1840,  and  called  "  The  Orb,"  having  on  board  her 
lower  masts  and  rigging  belonging  thereto;  that  on  the  evening 
of  the  day  following  the  ship-yard  of  Samuel  Butler  was  set 
on  fire,  and  all  combustible  articles  therein  were  burned  up ; 
and  further,  that  previous  to  the  aforesaid  fire,  and  subsequent 
to  the  10th  day  of  October,  1840,  certain  spars,  blocks,  cordage, 
and  other  articles  necessary  and  proper  for  the  building,  fitting, 
and  equipping  the  aforesaid  barque  were  prepared,  finished,  and 
delivered  at  and  in  the  said  ship-yard,  ready  for  setting  up,  but 
which  had  never  been  put  upon  said  barque,  and  being  after 
such  delivery  at  the  sole  risk  of  the  owners  of  the  said  barque  ; 
that  the  said  spars  were  at  the  time  of  the  fire  aforesaid  lying 
within  from  four  to  ten  feet  from  the  said  barque,  and  the 
blocks,  ropes,  rigging,  and  other  articles  were  lying  partly  in  a 
shop,  and  principally  in  a  loft  over  the  shop,  within  from  forty 
to  fifty  feet  of  the  said  barque,  but  all  within  the  inclosure  of 
said  Butler's  ship-yard ;  and  that  it  is  usual  for  riggers  and 
ship-builders  to  store  the  light  spars,  intended  for  new  vessels, 
ooder  sheds,  or  in  the  lofts  of  buildings  in  ship-yards,  where 
there  were  such  buildings. 

The  plaintiffs  further  gave  in  evidence  by  a  witness  who 
examined  the  ruins  the  next  day  after  the  fire,  and  who  bad 
worked  on  the  materials  hereinafter  referred  to,  that  the  fire  bad 
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burnt  the  following  articles :  A  list  of  blocks,  rigging,  and  span, 
belonging  to  the  new  barque  "  Orb,"  burned  at  Butler's  ship- 
yard, December  1st  And  that  neither  the  hull  of  the  said 
barque,  nor  any  of  the  materials  on  board  of  her,  were  burned 
or  injured  by  the  fire. 

The  plaintiffs  further  gave  in  evidence  sundry  accounts  of 
articles  furnished  to  supply  such  as  were  burnt  as  aforesaid,  and 
the  particulars  of  labor  required  thereon,  according  to  a  state- 
ment thereof  summed  up  in  the  following  paper,  &c.,  valued  at 
$834.40. 

The  plaintiffs  further  offered  evidence  that  in  the  month  of 
February,  1836,  a  ship  of  the  witness,  called  "  The  Jefferson w 
arrived  at  New  York,  where  her  sails  were  sent  to  a  sail-loft  to 
be  repaired,  and  four  or  five  new  sails  in  place  of  those  worn 
out  were  ordered  to  be  made  for  said  ship,  but  were  not  sent  on 
board;  that  said  ship  was  insured  upon  time;  that  a  fire  oc- 
curred in  said  sail-loft  in  New  York,  by  which  said  sails  were 
destroyed ;  that  the  witness  inquired  the  usage  as  between  in- 
sured and  insurers  in  New  York  in  regard  to  the  loss  in  such 
cases,  and  ascertained  that  the  usage  there  was  that  the  insur- 
ers were  liable;  and  upon  that  fact  being  made  known  to  the 
Neptune  Insurance  Company  of  Baltimore,  they  paid  the  said 
loss. 

The  plaintiffs  further  proved  by  the  same  witness  that  he  had 
been  informed  by  others  that  the  same  usage  in  regard  to  ves- 
sels whose  sails  are  sent  on  shore  for  repair,  from  a  vessel  in- 
sured on  time,  existed  in  England,  but  of  that  fact  the  witness 
had  no  personal  knowledge.  The  plaintiffs  further  proved  by 
the  said  witness  that  he  had  been  informed  by  others  that  sev- 
eral merchants  in  Baltimore  whose  vessels  bad  been  insured  on 
time,  and  upon  their  arrival  in  Baltimore,  whose  sails  had  been 
sent  to  the  sail-lofts  for  repair,  and  which  were  destroyed  by 
fire,  were  as  he  heard  paid  for  their  loss  by  the  insurers.  The 
witness  further  stated  that  he  had  no  knowledge  of  any 
usage  in  such  cases  in  Baltimore,  except  as  deduced  from  the 
above  fact  and  information,  and  knew  of  no  usage,  pro  or  con- 
tra, in  regard  to  vessels  unfinished,  or  vessels  building  in  Balti- 
more. 

The  defendants  then  by  their  counsel  moved  the  court  for  its 
opinion  and  direction  to  the  jury. 
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If  the  jury  shall  believe  from  the  evidence  in  this  cause  that 
the  spars,  blocks,  rigging,  and  other  materials  and  work,  for  the 
value  of  which  this  suit  is  brought,  were  never  in  fact  put  upon 
the  barque  "  Orb,"  upon  which  the  insurance  in  this  cause  was 
effected,  prior  to  the  accident  by  fire  proved  in  this  cause,  that 
the  plaintiffs  are  not  entitled  to  recover  under  the  policy  in#tbis 
cause,  notwithstanding  the  jury  may  believe  from  the  evidence 
that  the  said  spars,  blocks,  rigging,  and  other  materials,  were 
intended  to  be  put  upon  the  barque,  and  would  have  been  put 
upon  said  barque  if  said  accident  by  fire  had  not  occurred. 

The  plaintiffs  then  moved  in  like  manner  the  following 
prayer: — 

That  if  the  jury  believe  from  the  evidence  that  the  blocks, 
spars,  rigging,  and  other  articles  destroyed  by  fire,  as  set  forth 
in  the  evidence,  were  actually  delivered  to  the  plaintiffs  in  a  fin- 
ished state  by  the  parties  furnishing  the  same,  for  the  purpose 
of  being  forthwith  put  upon  the  barque  "  Orb,"  and  were  the 
property  of  the  plaintiffs  as  owners  of  the  said  barque,  and  if 
not  insured  would  have  been  their  exclusive  loss,  and  were  de- 
posited in  places  near  the  said  vessel,  convenient  for  the  then  in- 
tended use  thereof,  and  in  the  manner  usual  and  customary  in 
cases  of  building  vessels  in  this  city,  then  the  plaintiffs  are 
entitled  to  recover,  notwithstanding  the  said  articles  had  never 
actually  been  put  on  board,  or  fitted  to  the  said  vessel. 

The  court  (Magruder,  A.  J.)  granted  the  prayer  of  the  defend- 
ants, and  rejected  the  prayer  of  the  plaintiffs..  The  plaintiffs 
excepted. 

The  verdict  and  judgment  being  for  the  defendants,  the  plain- 
tiffs appealed  to  this  court. 

The  cause  was  argued  before  Stephen,  Archer,  Dorsey,  and 
8pence,  JJ.,  by  N.  Williams^  for  the  appellants,  and  by  St.  Oeo. 
W.  Teack/e,  for  the  appellees.  , 

Archer,  J.,  delivered  the  opinion  of  this  court. 

We  agree  with  the  court  below,  that  the  policy  did  not  cover 
the  articles,  for  the  loss  of  which  by  fire  this  suit  was  instituted 
to  recover.  We  have  no  proof  of  usage  in  the  port  of  Balti- 
more, in  relation  to  this  subject,  which  would  control  or  govern 
the  contract  of  the  parties.  What  was  the  usage  in  other  ports 
of  the  Union,  could  not  be  considered  as  entering  into  the  views 
of  the  parties  in  the  formation  of  the  contract. 
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The  case  must,  therefore,  be  decided  by  the  language  which 
the  parties  themselves  have  used  in  the  covenant  of  insurance. 

This  is  a  valued  policy  "on  a  new  barque  no^  being  built," 
and  the  question  is,  what  do  these  words  import ;  do  they  ap- 
ply to  the  ship  and  such  materials  as  from  time  to  time  are 
plaqpd  upon  her  in  a  process  of  construction,  or  are  they  to 
be  considered  of  more  extensive  signification,  and  as  covering 
whatever  materials  were  brought  into  the  ship-yard,  and  were 
necessary  to  her  construction,  whether  fitted  and  prepared  or 
not,  to  be  placed  upon  the  vessel,  though  not  placed  on  the  ship, 
or  in  any  way  attached  to  it,  or  as  constituting  in  fact  a  part  of 
the  corpus  insured  ? 

This  is  a  case  of  the  first  impression  in  this  state.  No  cases 
have  been  cited,  bearing  upon  the  question  directly.  The  con- 
tract of  insurance  is,  it  is  true,  one  of  indemnity,  but  the  terms 
of  it  ought  not  to  be  carried  beyond  their  ordinary  and  legiti- 
mate signification.  The  extent  of  this  indemnity  is  to  be  as* 
certained  by  arriving  at  the  true  intention  of  the  parties,  as  ex- 
pressed by  the  words  they  have  used.  The  thing  injured  "is  a 
new  barque  now  being  built,"  and  the  design  of  the  parties  was 
to  cover  the  ship  in  the  process  of  construction,  and  indemnity 
was  agreed  to  be  furnished  for  her  loss  by  fire,  whatever  might 
be  her  progress  towards  completion,  when  the  fire  occurred. 

The  articles,  the  value  of  which  is  claimed,  it  is  proved,  were 
made  for  the  ship,  and  were  in  the  ship-yard,  and  were  in  a 
condition  to  be  fitted  and  attached  to  the  vessel,  if  she  had  been 
ready  to  receive  them.  But  they  never  had  been  placed  upon 
or  fitted  to  the  vessel,  so  that  the  policy  could  attach  to  them* 

Authorities  have  been  cited  to  show,  that  an  insurance  on  a 
ship  covers  her  tackle,  apparel,  and  furniture,  ex  vi  termini^  and 
that  the  sails  of  a  vessel,  taken  on  shore  for  repair,  are  also  cov- 
ered, there  being  a  usage  proved,  that  vessels  engaged  in  such 
trade  removed  their  sails  from  the  ship  for  repair.  But  these 
cases  do  not,  we  apprehend,  apply  to  this  case,  where  the  insur- 
ance is  not  on  a  ship,  but  on  a  barque  being  built,  and  by 
which  the  articles  alleged  to  be  insured  never  constituted  a  part 
and  where  there  is  no  usage  in  the  port  of  Baltimore,  where 
the  insurance  was  effected,  to  show  that  the  articles  lost  were 
considered  within  the  terms  of  the  policy. 
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In  short,  we  believe  that  the  insurance  in  this  case  covered 
the  barque  itself,  as  it  then  lay  on  the  stocks,  at  the  time  of  the 
insurance,  and  operated  on  such  materials  as  should  be  from 
time  to  time  in  a  course  of  construction  put  upon  and  attached 
to  the  vessel,  so  that  they  might  be  considered  as  a  part  of  the 
vessel.  Judgment  affirmed. 

See  Hone  v.  Mutual  Safety  Ins.  Co.  1  Sand.  137,  post. 


Alston  vs.  The  Mechanics'  Mutual  Insurance  Company  in 
the  City  op  Troy.1 

(Court  of  Errors,  New  York,  December  Term,  1842.) 
Promissory  Representation.  —  Oral  Evidence. 

The  term  "representation,"  in  its  application  to  insurance,  has  reference  only  to  existing 
or  past  facts,  and  not  to  matters  resting  in  intention;  and  therefore  when  a  party  pro- 
posing an  insurance  verbally  agreed  to  discontinue  a  fireplace  in  the  premises,  and  a 
policy  was  thereupon  made  out,  held,  that  in  an  action  thereon  it  was  no  defence  that 
the  fireplace  had  not  been  discontinued. 

The  rule  that  parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written  contract 
applied. 

Action  on  a  fire  insurance  po%y,  which  after  describing  the 
height  of  the  building  above  the  basement,  added  "  which  base- 
ment is  privileged  as  a  cabinet  shop."  It  was  proved  on  the 
trial  that  by  reason  of  a  fireplace  in  the  basement  the  defend- 
ants had  at  first  refused  to  insure  the  building,  but  upon  the 
plaintiff's  promise  to  discontinue  the  use  of  the  fireplace,  the 
policy  was  issued.  The  defence  was  that  the  plaintiff  had  con- 
tinued the  use  of  the  fireplace,  contrary  to  his  promise.  Judg- 
ment had  been  given  in  favor  of  the  defendants  by  the  supreme 
court.2  The  plaintiff  now  took  a  writ  of  error  upon  this  judg- 
ment. 

E.  C.  Litchfield  Sf  A.  Taber,  for  the  plaintiff  in  error. 

&  Stevens,  for  the  defendants. 

Walworth,  Chancellor.  The  loss  in  this  case  was  clearly 
covered  by  the  terms  of  the  policy.   Those  terms  unquestionably 

1  4  Hill,  329.  *  1  Hill,  510. 
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embraced  a  loss  by  fire  arising  from  the  use  of  the  basement  of 
the  premises  as  a  cabinet-maker's  shop>  which  included  the  ordi- 
nary use  of  fire  for  varnishing  and  the  melting  of  glue.  The 
policy  also,  by  implication  at  least,  gives  the  assured  the  right 
to  occupy  and  use  the  basement  as  it  was  used  at  the  time 
when  the  insurance  was  made;  for  it  contains  an  express  pro- 
vision that  if  the  premises  shall  be  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the  time  of  insuring, 
the  policy  shall  be  void.  And  the  attempt  now  is  to  prove,  by 
parol,  that  the  assured,  at  the  time  this  contract  of  insurance 
was  made,  agreed  that  be  would  thereafter  occupy  this  base- 
ment room  in  such  a  manner  as  to  render  the  risk  less  hazard- 
ous than  it  was  at  the  date  of  the  policy.  The  question  then 
arises  whether  this  supposed  agreement,  which,  if  actually 
made,  and  if  there  has  been  no  misunderstanding  between  the 
parties  as  to  its  nature  and  extent,  was  of  itself  a  part  of  the 
contract  of  insurance,  and  should  have  been  inserted  in  the  writ- 
ten policy,  as  a  condition  or  warranty,  can  be  converted  into 
what  the  defendants'  counsel  calls  a  promissory  representa- 
tion; and  thus  avoid  the  policy  on  the  ground  that  the  assured 
has  not  performed  his  part  of  the  agreement,  when  no  such 
agreement  is  either  expressed  or  implied  in  the  written  policy 
which  was  executed  by  the^gents  of  the  insurance  company. 

Marshall,  who  I  admit  is  a  writer  of  very  considerable  au- 
thority on  the  law  of  insurance,  does  indeed  speak  of  two  dif- 
ferent kinds  of  representations,  one  of  which  he  calls  an  affirma- 
tive and  the  other  a  promissory  representation.  But  I  have 
not  been  able  to  find  any  case  in  which  a  court  has  adopted 
this  distinction.  And  the  only  other  writer  on  the  law  of  in- 
surance, who  appears  to  have  considered  a  representation  as  a 
contract  between  the  parties,  is  Ellis.  He  says,  u  A  representa- 
tion in  insurance  is  in  the  nature  of  a  collateral  contract." 
Ellis's  Law  of  Fire  &  Life  Ins.  29.  I  have  examined  Millar, 
Weskett,  Annesley,  Hughes,  Evans,  Park,  Beaumont,  Phillips, 
Emerigon,  Blaney,  Quenault,  Grun  &  Joliat,  Vincens,  Lafond, 
Persil,  Merlin,  Pardessus,  Boulay  Paty,  and  the  works  of  some 
other  English  and  foreign  writers  on  the  subject  of  marine,  fire, 
and  life  insurances ;  and  so  far  as  they  say  anything  on  the  sub- 
ject, I  find  them  to  concur  in  saying  that  misrepresentation! 
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in  reference  to  insurance  contracts,  is  a  false  affirmation  as  to 
some  fact,  material  to  the  risk :  which  affirmation  is  made  by 
the  assured,  or  his  agent,  either  from  a  mistake  as  to  the  fact 
represented,  or  with  a  design  to  deceive  the  insurer. 

Annesley  says,  if  there  be  a  misrepresentation,  it  will  avoid 
the  policy,  as  a  fraud,  but  not  as  a  part  of  the  agreement,  as  in 
the  case  of  a  warranty.  And  if  the  representation  is  false  in 
any  material  point,  even  through  mistake,  it  will  avoid  the  pol- 
icy, because  the  underwriter  has  computed  the  risk  upon  cir- 
cumstances which  did  not  exist*  Ann.  on  Ins.  124.  Blaney 
says,  it  is  necessary  that  the  contracting  parties  should  have 
equal  knowledge,  or  ignorance,  of  every  material  fact  or  circum- 
stance which  may  or  can  affect  the  insurance.  And  if  on  either 
side  there  is  any  misrepresentation,  allegatio  falsi,  or  suppressio 
veri,  which  would  in  any  degree  affect  the  amount  of  the  pre-- 
mium  or  the  terms  of  the  engagement,  the  contract  will  be 
deemed  fraudulent  and  absolutely  void.  Blan.  on  Life  Assur- 
ance, 59.  Evans  states  the  difference  between  a  representation 
and  a  warranty  to  be,  that  the  one  induces  an  error  in  regard  to 
the  subject  of  the  contract,  and  the  other  is  a  stipulation  of  the 
contract  itself.  And  he  divides  representations  into  but  two 
classes  —  those  which  are  intentionally  false,  and  misrepresen- 
tations through  mistake.  Evans's  Law  of  Ins.  58,  64.  Hughes 
speaks  of  a  representation  as  the  assertion  of  a  material  fact% 
which  the  insured  knows  to  be  false,  or  which  he  makes  in  an 
unqualified  manner  without  knowing  whether  it  is  true  or  not. 
Hughes's  Law  of  Ins.  345.  Phillips,  an  American  writer,  whose 
treatise  on  the  law  of  insurance  stands  deservedly  high,  says,  a 
representation  is  a  material  fact  stated  before  completing  the 
contract;  and  a  misrepresentation  is  the  statement  of  such  a 
fact  which  turns  out  not  to  be  true.  1  Phil,  on  Ins.  90.  And 
Mr.  Justice  Park,  lately  one  of  the  English  judges,  a  recent 
edition  of  whose  valuable  work  on  marine  insurances  and  in- 
surances on  lives  and  against  fire,  has  been  published  by  Bar- 
rister Hildyard,  places  misrepresentations  under  the  head  of 
frauds  in  policies.  He  divides  them  into  two  classes :  repre- 
sentations intentionally  false,  and  the  misstatement  of  a  mate- 
rial fact  by  mistake.  And  he  defines  a  representation  to  be  a 
state  of  the  case ;  not  a  part  of  the  written  instrument,  but 
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collateral  to  it  and  entirely  independent  of  it.  He  also  says,  if 
there  be  a  misrepresentation,  it  will  avoid  the  policy  as  a  fraud, 
but  not  as  a  part  of  the  agreement.  1  Park  on  Ins.  8  Lond.  ed. 
404,  433.  See  also  Quenault,  Des  Assur.  Terrestres,  289,  Nos. 
374,  375;  Persil,  Traits  Des  Assur.  Terres.  297,  Nos.  210,  211; 
Grun  &  Joliat,  Des  Assur.  Terres.  260,  No.  208 ;  and  2  Boulay 
Paty,  Cours  De  Droit  Commercial  Maritime,  87,  tit.  10,  §  14. 
Chancellor  Kent  also,  in  his  brief  notice  of  contracts  of  insur- 
ance, speaks  of  two  kinds  of  misrepresentations  only  :  those 
which  are  intentional  and  avftid  the  contract  for  actual  fraud  on 
the  part  of  the  assured  or  his  agents ;  and  those  which  arise 
from  mistake  or  oversight,  which  do  not  affect  the  policy  unless 
they  are  untrue  in  substance  and  are  material  to  the  risk. 
3  Kent's  Com.  283.  It  is  hardly  possible  to  suppose  that  if 
.there  Was  such  a  term  known  to  the  law  of  insurance  as  a 
promissory  representation,  rendering  the  contract  void  for  the 
non-performance  of  a  stipulation  in  the  nature  of  a  collateral 
executory  agreement,  which  the  parties  did  not  think  proper  to 
make  a  part  of  the  written  contract,  it  would  have  been  passed 
over  in  silence  by  all  the  writers  I  have  referred  to. 

Nor  do  I  find  any  such  thing  as  a  promissory  representation 
mentioned  in  the  decisions  of  the  courts.  On  the  contrary, 
Lord  Mansfield,  who  may  be  called  the  father  of  the  present 
system  of  commercial  law  in  England,  clearly  repudiates  the 
idea  of  a  representation  being  promissory.  For  in  the  case  of 
Bize  v.  Fletcher,  referred  to  in  Douglass,  but  more  fully  stated 
by  Mr.  Justice  Park  (1  Park  on  Ins.  441),  he  told  the  jury  that 
there  was  an  essential  difference  between  a  warranty  and  a  rep- 
resentation. That  a  warranty  was  a  part  of  the  contract,  aud 
a  risk  described  in  the  policy  was  part  of  the  contract ;  but  there 
could  be  no  warranty  by  any  collateral  representation.  He  said 
the  ground  on  which  a  representation  affects  a  policy  is  fraud; 
the  representation  must  be  fraudulent ;  that  is,  it  must  be  false 
and  material  in  respect  to  the  risk  to  be  run.  All  risks  are 
governed  by  the  nature  of  them,  and  the  premium  is  governed 
by  the  risk.  Where  a  representation  accompanies  an  instru- 
ment, it  says,  "  I  will  have  this  understood  as  my  present  inten- 
tion, but  I  will  have  it  in.  my  power  to  vary  it"  His  language 
in  this  case  is  certainly  inconsistent  with  the  supposition  that  a 
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declaration  as  to  any  future  event  was  in  any  way  promissory, 
or  anything  more  than  a  declaration  of  a  present  intention ; 
which  intention  the  assured  would  have  the  right  to  alter 
according  to  circumstances,  if  the  underwriter  did  not  think 
proper  to  make  it  a  part  of  the  contract  of  insurance  by  insert- 
ing it  in  the  written  policy  as  a  condition  precedent  to  bis  lia- 
bility. 

It  must  be  recollected,  too,  that  in  the  case  referred  to,  Lord 
Mansfield  was  speaking  in  reference  to  a  written  representation, 
absolute  in  its  terms,  but  relating  to  events  which  were  to  occur 
after  the  making  of  the  policy.  For  the  vessel,  at  the  time  of 
the  insurance,  was  in  port,  and  was  insured  upon  a  trading 
voyage  from  L'Orient  to  the  Isles  of  France,  and  any  port  or 
places  in  the  East  Indies,  China,  Persia,  or  elsewhere  beyond 
the  Cape  of  Good  Hope,  and  until  her  return  to  her  port  of. 
discbarge  in  France ;  and  the  written  representation  was  as  fol- 
lows :  "  Intends  to  sail  in  September  or  October  next.  Is  to 
go  to  Madeira,  the  Isles  of  France,  Pondicherry,  China,  the  Isles 
of  France,  and  L'Orient."  But  she  did  not  in  fact  sail  until  the 
6th  of  December.  And  instead  of  proceeding  to  China  from 
Pondicherry,  she  went  from  thence  to  Bengal,  and  passed  the 
winter  there.  She  then  returned  to  Pondicherry  and  took  in 
her  homeward  cargo,  and  was  on  her  way  to  her  port  of  dis- 
charge, in  France,  when  she  was  captured  by  a  privateer.  If 
the  written  representation  therefore  could  be  considered  as 
promissory,  or,  in  the  language  of  Ellis,  "  in  the  nature  of  a 
collateral  contract,"  the  promise  was  not  complied  with  either  at 
the  time  of  sailing  or  as  to  the  course  of  the  voyage. 

The  effect  of  the  representation  is  necessarily  different  where 
it  assumes  the  form  of  an  absolute  affirmation  of  an  existing 
fact  or  of  a  past  event ;  unless  from  the  very  nature  of  the  rep- 
resentation it  is  impossible  for  the  underwriter  to  understand  it 
in  any  other  way  than  as  a  matter  of  opinion  merely.  Thus  in 
the  case  of  Macdowell  v.  Fraser^  1  Doug.  Rep.  260,  where  the 
broker  represented,  without  explanation,  that  the. vessel  was 
seen  safe  in  the  Delaware  on  the  11th  of  December,  when  in 
fact  she  was  lost  two  days  before  that  time,  the  misrepresenta- 
tion was  held  to  avoid  the  policy.  No  evidence  was  given,  in 
that  case,  to  show  how  the  false  representation  occurred.     But 
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upon  the  motion  for  a  new  trial  it  was  stated  that  the  error 
arose  from  a  mistake  of  the  master  of  another  vessel,  in  refer- 
ence to  the  time  when  the  lost  ship  left  New  York ;  which  led 
the  assured  to  make  a  mistaken  computation.  And  the  court 
very  plainly  intimate  that  if  all  the  facts  in  the  case  had  been 
communicated  to  the  underwriter,  to  enable  bim  to  make  bis 
own  calculation  of  the  probable  safety  of  the  vessel  on  the 
given  day,  and  he  had  then  chosen  to  insure  without  requiring 
a  warranty  as  to  that  matter,  the  result  might  have  been  differ- 
ent. So  in  the  case  of  Curell  v.  The  Mississippi  Marine  If 
Fire  Insurance  Company^  9  Louis.  Rep.  163,  the  representa- 
tion was  that  the  ship  had  sailed  on  a  particular  day,  when  in 
fact  she  had  sailed  twelve  days  before ;  so  as  to  make  her  out 
of  time  at  the  date  of  the  policy.  Anil  the  court  very  properly 
held  that  such  a  misrepresentation  avoided  the  policy.  The 
case  of  Dennistoun  v.  LilHe,  upon  an  appeal  from  Scotland  (3 
Bligh's  Rep.  202),  is  of  a  more  doubtful  character ;  and  it  is 
evident  Lord  Eldon  was  not  perfectly  satisfied  with  his  own 
decision  in  that  case,  as  he  attempted  to  invite  a  rearguroeni 
Not  that  the  representation  there  related  to  something  that  was 
to  take  place  after  the  making  of  the  policy,  —  for  the  vessel  had 
been  captured  more  than  a  month  before  that  time,  —  but  be- 
cause the  representation  was  not  in  fact  made  at  the  time  when 
the  insurance  was  effected.  For  the  underwriters  were  only 
shown  a  letter,  written  a  long  time  before  the  vessel  sailed,  stat- 
ing that  she  would  sail  on  a  particular  day.  His  lordship  stated 
the  question  to  be,  whether  it  was  a  misrepresentation  of  an 
expectation,  or  a  statement  as  to  a  past  fact  which  was  mate- 
rial to  the  risk.  He  came  to  the  conclusion  that  it  was  the  lat- 
ter; in  which  conclusion,  with  due  deference,  I  think  he  was 
clearly  wrong.  For  when  the  letter  of  Duff  &  Co.,  which  the 
underwriter  must  have  seen  was  dated  on  the  2d  of  April,  stated 
that  the  vessel  would  sail  on  the  1st  of  May,  he  could  not  have 
supposed  they  intended  to  do  anything  more  than  to  express  an 
opinion  or  an  expectation  that  the  vessel  would  sail  at  that  time. 
.  And  if  he  considered  the  day  of  sailing  material  to  the  risk,  he 
should  have  inserted  it  in  the  policy  as  a  part  of  the  agreement, 
instead  of  relying  upon  it  as  the  statement  of  a  fact  The  case 
would  have  been  entirely  different  if  the  person  who  applied  for 


Digit 


zed  by  GoOgk 


Alston  v.  Mechanics'  Mutual  Ins.  Co.  4  Hill,  329.    225 

Promissory  Representation.  — •  Oral  Eridencc. 

the  insurance  had  stated,  without  explanation,  that  the  vessel 
had  not  sailed  previous  to  the  first  of  May,  when  she  had  in 
fact  sailed  eight  days  before.  For  it  was  possible  for  the  agent 
to  have  heard  that  she  was  at  New  Providence  as  late  as  the 
first  of  May,  by  a  vessel  coming  direct  from  that  island  with  a 
fair  wind.  In  the  case  of  Baxter  v.  The  New  England  Insurance 
Company,  3  Mason,  Rep.  96,  the  insurers  were  informed  that 
the  master  of  the  "  James"  stated,  that  when  be  sailed  the  "  Rob- 
ert" was  not  to  sail  till  four  days  afterwards,  when  in  fact  she 
had  sailed  four  days  previous  to  the  "  James."  And  no  evidence 
appears  to  have  been  introduced  in  that  case  to  show  that  there 
was  any  truth  in  this  statement  that  the  master  of  the  "  James  " 
was  the  author  of  the  misrepresentation.  The  statement  that 
she  had  not  sailed  at  tffe  particular  date  was,  therefore,  a  mis- 
representation of  a  past  fact,  material  to  the  risk  as  the  proof 
showed,  and  rendered  the  policy  void.  But  in  the  case  of  Rice 
v.  The  New  England  Marine  Insurance  Company,  4  Pick.  Rep. 
439,  upon  an  insurance  on  the  same  risk,  proof  being  intro- 
duced that  the  master  of  the  "  James  "  did  in  fact  give  the  infor- 
mation, as  stated  in  the  letter  upon  which  the  defendants  relied 
as  a  misrepresentation,  the  supreme  court  of  Massachusetts 
decided  that  the  insurers  were  not  discharged.  And,  what  is 
more  material  to  the  case  now  under  consideration,  they  held 
that  the  letter  of  the  master  of  the  "  Robert,"  stating  that  he 
would  leave  Kingston  on  the  12th  of  August,  was  not  a  repre- 
sentation of  a  fact,  but  an  expectation  merely ;  and  therefore 
not  a  misrepresentation  which  would  avoid  the  policy.  So  in 
the  more  recent  case  of  Bryant  v.  The  Ocean  Insurance  Com- 
pany, 22  Pick.  Rep.  200,  the  present  judges  of  the  same  court 
decided  that  a  statement  made  at  the  time  of  effecting  the  in- 
surance, as  to  the  nature  of  the  cargo  which  was  to  be  there- 
after shipped  on  board  the  vessel,  if  not  fraudulently  made,  was 
not  a  representation  which  would  avoid  the  policy,  if  he  after- 
wards changed  his  mind  and  took  on  board  a  different  cargo 
And  in  the  case  of  Allegre's  adrrirs  v.  The  Maryland  Insurance 
Company,  2  Gill  &  John.  Rep.  136,  where  a  written  applica- 
tion for  insurance  stated,  among  other  things,  "  said  brig  will 
sail  from  La  Plata  in  the  course  of  this  month,"  the  court  of 
appeals  in  Maryland  held  that  this  was  not  a  technical  repre- 
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sentation  of  the  sailing  of  the  vessel,  but  a  statement  of  the 
opinion  or  belief  of  the  applicant  that  she  would  sail  at  that 
time ;  and  therefore  did  not  avoid  the  policy,  although  she  did 
not  in  fact  leave  till  more  than  a  month  afterwards. 

These  cases,  therefore,  show  that  a  statement  as  to  a  future 
fact  or  event  which  is  in  its  very  nature  contingent,  and  which 
the  insurer  knows  the  party  could  not  have  intended  to  state  as 
a  known  fact,  but  as  an  intention  or  expectation  merely,  if 
honestly  made  and  not  with  an  intent  to  deceive,  is  not  a  col- 
lateral contract  or  a  promissory  representation  which  the  assured 
is  bound  to  see  performed  to  render  his  policy  valid.  But  if  the 
underwriter  considers  the  statement  material  to  the  risk,  and  is 
unwilling  to  insure  at  the  contemplated  premium  without  bind- 
ing the  assured  to  the  performance  of  ifras  a  condition  precedent 
to  his  liability,  he  should  make  it  a  part  of  the  contract  stated 
in  the  policy. 

Where  the  assured  acts  in  good  faith,  without  any  intent  to 
deceive,  and  without  concealing  or  misstating  any  fact  within 
his  knowledge  which  it  is  essential  to  the  underwriters  to  know, 
to  enable  them  to  judge  of  the  propriety  of  assuming  the  risk 
and  the  amount  of  premium  and  other  conditions  of  the  policy, 
common  justice  requires  that  the  party  who  pays  the  premium 
should  be  informed,  by  the  terms  of  the  written  agreement, 
what  is  the  real  contract  between  him  and  the  underwriters,  and 
it  should  not  be  left  to  the  uncertain  recollection  of  any  one  to 
prove  a  different  agreement  from  that  which  is  contained  in  tbe 
written  policy.  For  it  frequently  happens  that  where  negotia- 
tions are  carried  on  between  parties,  and  they  suppose  they 
understand  one  another  as  to  the  terms  of  the  bargain,  they 
find,  when  they  come  to  reduce  their  agreement  to  writing,  that 
they  do  not  understand  it  alike.  It  is  for  this  reason  that  parol 
proof  is  not  admissible  to  vary  or  alter  the  terms  or  tbe  legal 
meaning  of  a  written  contract,  by  showing  what  either  party 
said  while  the  negotiation  was  going  on.  Fraud,  misrepre- 
sentation, and  deceit  are  necessary  exceptions  to  this  general 
rule,  but  there  is  no  good  reason  why  anything,  which  is  in  fact 
a  part  of  the  contract  between  the  parties,  should  form  an  ex- 
ception to  the  rule  in  an  insurance  case. 

The  case  now  under  consideration,  I  am  inclined  to  think, 
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shows  the  importance  of  adhering  rigidly  to  this  rule  in  insur- 
ance cases  as  well  as  others.  For  although  I  have  no  reason  to 
suppose  the  president  and  secretary  of  the  company  have  not 
stated  the  supposed  agreement  in  relation  to  the  use  of  the  fire- 
place exactly  as  they  understand  it,  I  have  great  doubts  whether 
the  plaintiff  understood  that  be  was  to  be  precluded  by  that 
agreement  from  using  the  fireplace  to  heat  his  glue-pot  and 
warm  his  varnish ;  or  that  he  was  to  remove  his  cooking  ap- 
paratus from  the  basement  room  the  instant  the  policy  was 
signed,  without  giving  him  a  reasonable  time  to  put  up  his 
stove  for  cooking  in  another  part  of  the  bouse.  It  must  be 
recollected  that  the  conversation  took  place  in  dog-days,  when 
a  stove  was  not  wanted  to  warm  his  shop,  but  when  his  family 
were  using  the  fireplace  in  that  room  for  family  purposes.  He 
therefore  most  probably  spoke  in  reference  to  that  use  of  the 
fireplace,  when  he  said  he  would  abandon  the  fireplace  and  use 
his  stove.  And  as  the  president  and  secretary  do  not  them- 
selves agree  in  respect  to  the  words  he  used,  it  is  possible  that 
both  have  misapprehended  what  he  did  in  fact  mean  to  say  on 
the  subject,  or  he  may  have  inadvertently  used  language  which 
did  not  properly  express  what  he  intended  to  agree  to  on  the 
subject  That  be  understood  he  was  to  abandon  the  use  of  the 
fireplace  for  cooking  is  very  probable.  For  it  appears  the  fam- 
ily only  cooked  there  until  the  next  day,  when  he  had  probably 
gotten  bis  stove  up  in  another  part  of  the  house,  or  had  made 
some  other  provision  for  the  necessary  fire  for  family  purposes. 
And  if  he  thus  discontinued  cooking  in  the  fireplace  in  good 
faith,  immediately  after  he  had  obtained  his  insurance,  it  is 
hardly  probable  that  he  would  have  used  the  fireplace  for  the 
temporary  purpose  of  varnishing,  if  he  had  understood  that  his 
agreement  with  the  officers  of  the  insurance  company  extended 
so  far  as  to  embrace  such  a  use.  By  the  terms  of  his  policy, 
the  basement  was  privileged  as  a  cabinet-maker's  shop,  which 
of  course  included  the  necessary  use  of  fire  for  gluing  and 
varnishing. 

In  Whitney  v.  Haven,  13  Mass.  Rep.  172,  the  supreme  court 
of  Massachusetts  decided  that  the  underwriter  could  not  set  up 
a  parol  agreement  between  the  parties,  which  was  not  inserted 
in  the  policy,  to  defeat  the  insurance,  but  that  if  the  under- 
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writer  intended  to  avail  himself  of  it,  he  should  have  made  it  a 
part  of  the  written  contract.  A  similar  decision  was  made  by 
Lord  Tenterden  in  Flinn  v.  Tobin,  1  Mood.  &  Malk.  Rep.  369. 
And  in  this  case,  no  one  who  reads  the  testimony  can  for  a 
moment  doubt  that  a  promise  to  abandon  the  fireplace  and  use 
a  stove,  was  an  agreement,  and  not  a  representation  of  a  fact 
I  think  the  referees  erred,  therefore,  in  receiving  parol  evidence 
of  such  an  agreement  to  defeat  the  policy,  and  that  their  report 
should  have  been  set  aside  and  a  venire  de  novo  awarded. 

The  judgment  of  the  court  below  is  therefore  erroneous,  and 
should  be  reversed. 

Bockee,  Senator.  There  is  no  rule  better  settled  than  that 
"  parol  evidence  shall  not  be  admitted  to  contradict,  add  to, 
or  vary  the  terms  of  a  written  instrument."  Whether  the 
admission  of  the  testimony  of  Garfield  and  Starbuck  was  a 
violation  of  this  rule  is  the  only  point  to  be  inquired  into.  If 
the  evidence  was  properly  admissible,  or  if  the  stipulation  or 
agreement  given  in  evidence  had  been  contained  in  the  policy, 
the  case  would  present  sdch  a  violation  of  contract  on  the  part 
of  the  plaintiff  in  error  as  would  probably  bar  him  from  a 
recovery.  It  is  not  denied  that  a  fraudulent  representation, 
material  to  the  risk,  might  be  proved  by  parol,  and  would  avoid 
the  policy.  Fraud  is  an  element  that  vitiates  all  contracts.  A 
representation  is  of  some  matter  extrinsic  to  the  contract,  and 
generally,  if  not  always,  relates  to  the  present  state  and  condi- 
tion of  the  subject  insured.  The  proof  shows  that  the  plaintiff 
said  "  he  would  abandon  his  fireplace  in  the  basement  alto- 
gether ;  he  would  not  use  it  himself  or  suffer  any  other  person 
to  use  it  for  any  purpose  whatever,  but  would  use  a  stove  which 
he  had."  It  is  contended  by  the  defendants9  counsel  that  this 
is  a  promissory  representation,  fraudulently  made,  material  to 
the  risk,  and  that  the  non-fulfilment  of  it  precludes  the  plain- 
tiff from  recovering  on  the  policy.  How  such  a  promissory  rep- 
resentation, relating  to  a  thing  which  the  party  is  to  do  t* 
futurOy  is  to  be  distinguished  from  a  contract  or  agreement,  I 
am  unable  to  comprehend.  It  is  a  representation  in  no  other 
sense  than  every  contract,  promise,  or  agreement  is  a  repre- 
sentation that  the  party  will  do  or  refrain  from  doing  a  partic- 
ular thing.    By  whatever  name  it  is  called,  it  is  neither  more 
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nor  less  than  an  engagement  that  fire  should  not  be  used  in  the 
basement  fireplace.  If  this  had  been  contained  in  the  policy, 
it  would  have  been  a  warranty,  binding  upon  the  plaintiff. 
Being  out  of  the  policy,  it  is  no  more  than  conversation  be- 
tween the  parties,  inadmissible  as  evidence  of  their  rights  under 
this  written  contract.  If  it  was  material  to  the  risk,  it  was 
material  that  it  should  be  inserted  in  the  policy,  or  at  least  that 
the  evidence  of  it  should  be  in  writing.  It 'was  essentially  a 
part  of  the  contract,  a  stipulation  by  the  plaintiff  adding  to  and 
varying  the  terms  of  the  policy.  It  can  hardly  be  said  that  a 
contract  is  both  written  and  verbal.  To  admit  parol  evidence 
in  this  case  would  be  breaking  down  a  salutary  and  established 
rule,  and  there  would  be  no  longer  any  security  in  written  con- 
tracts. In  the  case  of  Bize  v.  Fletcher,  1  Douglas,  284,  cited 
by  the  court  below,  the  question  was  not  on  the  admissibility 
of  parol  evidence  of  a  promissory  representation,  but  whether  a 
writing  annexed  to  the  policy  was  to  be  considered  a  part 
of  the  contract,  and  therefore  a  warranty  to  be  strictly  per- 
formed ;  or  whether  it  was  to  be  taken  as  a  representation,  col- 
lateral to  and  out  of  the  policy.  So  in  the  case  of  Edwards  v. 
Footner,  1  Camp.  530,  where  a  ship  was  to  sail  with  a  certain 
number  of  guns  and  men,  the  question  was  whether  a  written 
memorandum  not  attached  to  the  policy  was  to  be  considered 
a  warranty  or  a  representation.  The  precise  question  before 
this  court  is  not  whether  a  promissory  representation  may  exist, 
but  whether  parol  evidence  of  such  representation  can  be  given, 
where,  if  the  representation  was  included  in  the  policy,  it  would 
be  a  warranty,  and  where  the  effect  of  the  evidence  will  be  to 
add  to  and  vary  the  written  contract  between  the  parties.  On 
this  question,  perhaps,  no  decision  can  be  found  in  the  books 
exactly  in  point,  for  the  reason  that  the  rule  applicable  to  the 
case  is  one  of  the  most  ancient  landmarks  of  the  law  of  evi- 
dence, and  has  never  been  questioned  or  disturbed.  The  policy 
of  insurance  was  the  highest  evidence  of  the  contract  between 
these  parties,  and  parol  evidence  to  show  the  contract  variant 
from  what  appears  by  its  terms  in  writing,  would  be  productive 
of  dangerous  consequences  and  was  improperly  received.  The 
decision  of  the  court  below  ought  to  be  reversed. 

The  President,  and  Senators  Dickinson  and  Hopkins,  deliv- 
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ered  oral  opinions  in  favor  of  reversing  the  judgment  of  the 
court  below. 

All  the  members  of  the  court,  nineteen  being  present,  con- 
curring in  this  result,  the  judgment  was  unanimously 

Reversed. 


The  following  is  the  opinion  of  the 
court  below.1 

By  the  Court,  Cowb^,  J.  The  promise 
not  to  use  the  fireplace,  which  was  con- 
sidered quite  material  by  both  parties,  was 
made  but  grossly  violated,  and  the  house 
was  burned  down.  There  is  no  doubt  that 
the  policy  was  avoided  by  this  breach  of 
good  faith,  provided  the  promise  as  to  the 
future  condition  of  the  shop  can  be  con- 
sidered a  representation.  It  was  said  in 
argument  that  a  representation  must  re- 
late to  a  present  fact  It  generally  does 
so,  but  no  case  has  been  cited  showing 
that  it  may  not  be  made  of  a  prospective 
one.  On  the  contrary,  courts  have  cer- 
tainly assumed  that  it  may ;  for  instance, 
that  a  ship  will  sail  with  a  certain  num- 
ber of  guns  and  men.  Edwards  v.  Foot- 
ner,  1  Camp.  530.  Vide  also  Bize  v. 
Fletcher,  1  Doug.  284,  285 ;  Park  on  Ins. 
270;  S.  C.  Lond.  ed.  1809.  Indeed,  it 
seems  to  me  that  if  representations  are  to 
be  received  at  all,  they  must  very  often 
be,  in  effect,  promissory,  however  they 
may  be  expressed ;  as  if  a  representation 

i  1  Hill,  510. 

See  New  York  v.  Brooklyn  Fire  Ins. 
Co.  4  Keyes,  465.  The  above  case  is  con- 
firmed by  the  doctrine  of  estoppel  in  pais 


be  made  in  the  present  tense  of  a  fact,  the 
existence  of  which  would  be  material  to 
the  safety  of  the  ship  or  house  insured 
during  the  whole  time  mentioned  in  the 
policy.  This  is  a  very  common  case  both 
as  to  warranties  and  representations.  Ac- 
cordingly an  eminent  writer  on  insurance 
says :  "  A  representation,  like  a  warranty, 
may  be  either  affirmative,  as  where  the 
insured  avers  the  existence  of  some  fact 
or  circumstance  which  may  affect  the  risk, 
or  promissory,  as  where  he  engages  for 
the  performance  of  something  executory." 
1  Marsh,  on  Ins.  450  (Am.  ed.  of  1810), 
ch.  10,  §  1.  No  book  was  shown  on  the 
argument  contradicting  this,  nor  am  I 
aware  of  any.  A  warranty  is  very  com- 
monly promissory,  and  if  violated  only  in 
the  letter,  the  policy  is  avoided.  The  only 
difference  between  that  and  a  representa- 
tion is,  that  the  latter  being  collateral  to 
and  out  of  the  policy,  it  is  enough  that  it 
be  substantially  complied  with.  The  same 
thing,  whether  in  the  present  or  future 
tense,  which,  in  a  policy,  would  be  a  war- 
ranty, would,  out  of  it,  affect  the  policy 
as  a  representation,  if  material  to  the  risk. 
Motion  denied, 

by  conduct,  which  can  only  arise  upon  a 
representation  of  past  or  present  facta. 
See  Bigelow  on  Estoppel,  pp.  481-484. 


Digit 


zed  by  GoOgk 


Battaile  v.  Merchants9  Ins.  Co.  8  Robinson,  884.      281 

Subsequent  Insurance.  —  Notice  of.  —  Proof  of  Loss. 


Therese  de  Fontenelle  Battaile  vs.  The  Merchants' 
Insurance  Company  op  New  Orleans.1 

(Supreme  Court,  Louisiana,  January  Term,  1843.) 

Subsequent  Insurance.  —  Notice  of.  —  Proof  of  Loss. 

Where  a  policy  of  insurance  provides  that,  "  in  case  the  insured  hare  any  other  insurance 
against  loss  by  fire  on  the  property,  not  notified  to  the  insurers,  nor  mentioned  in  or 
indorsed  upon  the  policy,  or  shall  afterwards  make  any  other  insurance  thereon,  and 
shall  not,  with  all  reasonable  diligence,  give  notice  thereof,  and  have  the  same  indorsed 
on  the  policy,  or  acknowledged  in  writing,  the  policy  shall  be  void/1  proof  that  another 
policy  was  obtained  on  the  property,  which  was  not  notified  to  the  insured,  will  dis- 
charge the  latter  from  all  liability. 

Where  one  of  the  conditions  of  a  policy  against  fire  requires,  as  part  of  the  preliminary 
proof,  without  which  no  recovery  can  be  had,  a  declaration  under  oath,  "  whether  any, 
and  what  other  insurance  has  been  made  on  the  same  property/1  the  insured  will  forfeit 
his  right  to  recover  by  failing  to  comply  with  the  condition. 

Appeal  from  the  district  court  of  the  first  district,  Bucha- 
nan, J. 

Morpht,  J.  This  action  is  brought  upon  a  policy  of  insur- 
ance subscribed  by  the  defendants,  whereby  they  undertook  to 
insure  the  plaintiff  from  loss,  by  fire,  on  dry  goods,  millinery, 
fancy  goods,  &c.,  contained  in  a  brick  store  in  Chartres  Street, 
to  the  amount  of  fifteen  thousand  dollars.  The  policy  men- 
tions that  on  the  same  stock  of  goods  insurance  had  been 
effected  in  the  Louisiana  State,  and  the  Atlantic  Insurance 
companies,  to  the  extent  of  seventeen  thousand  dollars  each. 
The  petitioner  represents  that  the  insurance  was  made  by  the 
defendants,  for  the  space  of  one  year  from  the  22d  of  January, 
1839,  and  that,  within  that  period,  to  wit,  on  the  night  of  the 
17tb  and  18th  of  August  of  the  same  year,  the  store  and  the 
goods  insured  were  destroyed  by  fire.  The  defendants  ad- 
mitted the  execution  of  the  policy,  but  pleaded  the  general 
issue.  The  case  was  tried  before  a  jury,  who  gave  the  plaintiff 
a  verdict  for  $7,000.  A  motion  to  set  aside  the  verdict  as  con- 
trary  to  law  and  evidence  having  been  made,  without  success, 
judgment  was  rendered  accordingly;  and  the  defendants  ap- 
pealed. 

Were  it  absolutely  necessary  for  us  to  pronounce  on  the  facts 

1  3  Robinson,  384. 
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of  this  case  as  they  appear  from  the  record)  whatever  may  be 
our  respect  for  the  verdicts  of  juries  in  general,  we  could  with 
difficulty  be  brought  to  give  our  sanction  to  that  obtained  by 
the  appellee  in  the  present  instance.  From  the  papers  offered 
by  the  assured  as  preliminary  proof,  the  plaintiff  claims  that  her 
loss  on  her  own  stock  of  goods  was  $45,700,  independent  of 
her  fixtures,  and  goods  on  consignment.  But  if  these  docu- 
ments be  left  out  of  view,  as  they  must  be,  because  they  form 
no  part  of  the  legal  and  contradictory  evidence  of  the  case,  and 
were  admitted  only  to  show  that  such  preliminary  proof  was 
tendered  to  the  underwriters,  the  testimony  adduced  by  the 
plaintiff  is  of  the  most  vague  and  unsatisfactory  character.  It 
does  not  show  with  any  reasonable  certainty  the  quantity  or 
value  of  the  goods  she  had  in  the  store,  at  or  near  the  time  of 
the  fire ;  while,  on  the  other  band,  the  defendants  have  shown  a 
variety  of  facts  and  circumstances,  calculated  to  cast  doubt  and 
suspicion  on  her  claim  as  being  one  grossly  exaggerated.  But 
our  attention  has  been  called  to  a  point  which  we  take  to  be 
decisive  of  this  controversy,  and  which  renders. superfluous  any 
comments,  on  our  part,  upon  the  testimony  and  the  facts  of  the 
case.     2  Phillips  on  Insurance,  67. 

The  policy  provides,  "that  in  case  the  insured  have  already 
any  other  insurance  against  loss  by  fire  on  the  property  hereby 
insured,  not  notified  to  this  corporation,  and  mentioned  in  or 
indorsed  upon  this  policy,  then  this  insurance  shall  be  void  and 
of  no  effect ;  and  if  the  said  insured  or  her  assigns  shall  here- 
after make  any  other  insurance  on  the  same  property,  and  shall 
not,  with  all  reasonable  diligence,  give  notice  thereof  to  this 
corporation,  and  have  the  same  indorsed  on  this  instrument,  or 
otherwise  acknowledged  by  them  in  writing,  this  policy  shall 
cease  and  be  of  no  effect ;  and  in  case  of  any  other  insurance 
upon  the  property  hereby  insured,  whether  prior  or  subsequent 
to  the  date  of  this  policy,  the  insured  shall  not,  in  case  of  loss 
or  damage,  be  entitled  to  demand  or  recover,  on  this  policy, 
any  greater  portion  of  the  loss  or  damage  sustained,  than  the 
amount  insured  on  the  said  property,"  &c. 

The  policy  sued  on  mentions  only  two  insurances  besides 
that  undertaken  by  the  defendants,  one  effected  in  the  office  of 
the  Louisiana  State  Insurance  Company,  and  one  in  that  of 
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the  Atlantic  Insurance  Company.  On  the  trial  below,  it  ap- 
peared from  the  oral  and  documentary  evidence  introduced  by 
the  plaintiff  herself,  that  there  had  been  a  fourth  policy  under- 
written by  the  Ocean  Insurance  Company  on  the  same  prop- 
erty. This  insurance  never  having  been  notified  to  the  de- 
fendants, nor  indorsed  on  the  policy  sued  on,  nor  otherwise 
acknowledged  by  them  in  writing,  their  counsel  has  urged  that 
the  plaintiff  cannot  recover,  as  her  policy  has  become  void  and 
of  no  effect  The  stipulations  relied  on  by  the  defendants  are 
clear,  explicit,  and  free  from  doubt  They  apply,  whether  the 
policy  taken  out  of  the  office  of  the  Ocean  Insurance  Com- 
pany was  executed  before  or  after  the  one  in  suit  In  either 
case,  it  should  have  been  communicated  and  indorsed  on  it 
We  find,  moreover,  if  we  recur  to  the  condition,  according  to 
which  this  contract  of  insurance  was  entered  into,  that  the 
third  condition  requires,  as  a  part  of  the  preliminary  proof 
without  which  no  recovery  can  be  had,  a  declaration  under 
oath,  "Whether  any,  and  what  other  insurance  has  been  made 
on  the  same  property."  By  failing  to  comply  with  the  require- 
ments of  the  policy,  the  plaintiff  has  precluded  herself  from  the 
right  of  recovering  under  it  1  Phill.  Ins.  420 ;  16  Wendell,  400 ; 
5  Hammond's  Ohio  Rep.  466 ;  16  Peters'  Rep.  510.1  In  the 
last  case,  in  16  Peters,  it  was  held,  that  notice  even  of  a  void- 
able policy  must  be  given  to  the  underwriters,  and  that  a  mere 
parol  notice  of  such  insurance  was  not,  of  itself,  a  sufficient 
compliance  with  the  stipulations  of  the  policy  ;  but  that  a  prior 
policy  should  not  only  be  notified  to  the  company,  but  should 
be  mentioned  in  or  indorsed  upon  the  policy  declared  on,  other- 
wise the  insurance  was  to  be  void  and  of  no  effect.  The  su- 
preme court  of  the  United  States,  in  commenting  upon  the 
nature,  importance,  and  sound  policy  of  these  clauses,  say: 
"  They  are  designed  to  enable  the  underwriters,  who  are  almost 
necessarily  ignorant  of  many  facts  which  might  materially  af- 
fect their  rights  and  interests,  to  judge  whether  they  ought  to 
insure  at  all,  or  for  what  premium ;  and  to  ascertain  whether 
there  still  remains  any  such  substantial  interest  in  the  insured 
as  will  guarantee,  on  his  part,  vigilance,  care,  and  strenuous  ex- 
ertions to  preserve  the  property."    Whatever  may  be  the  reason 

1  Ante,  p.  120. 
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of  these  stipulations  in  the  policy,  they  were  known  to  the  in- 
sured. She  has,  therefore,  no  right  to  complain ;  for  she  agreed 
to  comply,  on  her  part,  with  all  the  stipulations,  in  order  to  en- 
title herself  to  the  benefit  of  the  contract.  Upon  no  principle 
of  law  or  equity  can  she  now  call  upon  this  court  to  relieve  her 
from  the  performance  of  her  agreement,  and  yet  to  hold  the 
defendants  to  obligations  which,  but  for  these  stipulations,  they 
never  perhaps  would  have  entered  into. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  district 
court  be  reversed,  and  that  ours  be  for  the  defendants,  with 
costs  in  both  courts. 

Canon j  for  the  plaintiff. 

Gtrymes,  for  the  appellants. 


Mann  vs.   The   Herkimer  County    Mutual   Insurance 

Company.1 

(Supreme  Court,  New  York,  January  Term,  1848.) 

Parties.  —  Assignee. 

A  fire  insurance  policy  provided  that  an  alienation  of  the  property  should  avoid  the  insur- 
ance, hut  added  that  in  case  of  alienation  the  grantee,  having  the  policy  assigned  to 
him,  might  have  the  same  ratified  and  confirmed  to  him  for  his  own  proper  use  and  ben- 
efit, upon  application  to  the  directors,  and  with  their  consent,  within  thirty  days  after 
such  alienation,  and  that  the  grantee  should  then  be  entitled  to  all  the  rights  and  priv- 
ileges of  the  party  originally  insured.  Held,  that  a  compliance  with  these  terms  gave 
the  grantee  a  right  to  sue  upon  the  policy  in  his  own  name,  and  deprived  the  grantor  of 
the  right  to  sue. 

This  was  an  action  of  assumpsit  on  a  fire  insurance  policy, 
in  which  the  main  question  arose  upon  the  right  of  the  plaintiff 
to  sue  thereon.  The  premises  insured  had  been  granted  by  him 
after  the  insurance  to  one  Wilson.  The  question  arose  upon 
the  construction  to  be  placed  upon  the  following  provision  of 
the  policy  :  "  When  any  property  insured  with  this  corporation 
shall  be  alienated  by  sale  or  otherwise,  the  policy  shall  be  void. 
....  But  the  grantee  or  alienee,  having  the  policy  assigned 
to  him,  may  have  the  same  ratified  and  confirmed  to  him  for 
his  own  proper  use  and  benefit,  upon  application  to  the  direc- 

i  4  HOI,  187. 


Digit 


zed  by  GoOgk 


Mann  v.  Herkimer  County  Mut.  Ins.  Co.  4  Hill,  187.     235 

Parties.  —  Assignee. 

tore,  and  with  their  consent,  within  thirty  days  next  after  such 
alienation ;  and  by  such  ratification  and  confirma- 
tion, the  party  shall  be  entitled  to  all  the  rights  and  privileges, 
and  be  subject  to  all  the  liabilities  to  which  the  original  party 
to  whom  the  policy  issued  was  entitled." 

Wilson  had  complied  with  these  terms. 

Other  minor  points  are  stated  in  the  opinion. 

N.  Hill,  Jr.,  for  the  plaintiff. 

A.  Gardiner,  for  the  defendants. 

By  the  Court,  Cowen,  J.  Admitting  that  the  action  was 
properly  brought  in  Mann's  name,  and  that  the  policy  is  valid 
notwithstanding  the  sale  of  the  23d  of  June,  there  would  per- 
haps be  no  serious  difficulty  in  the  way  of  a  recovery.  The 
averment  of  preliminary  proofs  having  been  furnished  by  the 
plaintiff,  and  even  signed  by  his  name,  might  possibly  be  satis- 
fied, though  this  is  doubtful,  by  considering  Wilson  the  substan- 
tial plaintiff,  and  therefore  within  the  terms  of  the  averment. 
Cornell  v.  Le  Roy,  9  Wend.  163, 164, 165.  At  any  rate,  I  should 
think  we  might  overlook  the  variance  as  being  amendable. 
Mappa  v.  Pease,  15  Id.  672.  The  disregarding  of  variance  at 
the  circuit  is  the  subject  of  discretion,  upon  which  a  bill  of 
exceptions  will  not  lie.     Id.  673. 

But  the  action  is  brought  in  the  name  of  Mann,  although 
previous  to  the  loss  he  had  sold  the  subject  of  insurance  to 
Wilson,  and  had  assigned  the  policy  to  the  same  person,  the 
latter  act  having  been  approved  by  the  company.  It  is  there- 
fore objected,  first,  that  if  any  action  will  lie,  it  should  have 
been  brought  in  the  name  of  the  assignee ;  but,  secondly,  that 
none  will  lie  in  the  name  of  any  one,  the  assured  having  parted 
with  all  bis  interest,  and  the  requisite  steps  not  having  been 
taken  to  renew  the  policy  conformably  to  the  statute  of  incor- 
poration. 

1.  Independently  of  the  seventh  section  of  that  statute,  the 
policy,  being  a  mere  chose  in  action,  was  not  assignable  at  law 
in  any  form.  16  Wend.  397 ;  3  Hill,  88  ;  9  Wend.  409 ;  5  Id. 
200,  203.  But  the  seventh  section  declares  that  though,  when 
the  property  insured  shall  be  alienated  by  sale  or  otherwise  the 
policy  shall  be  void,  yet  the  alienee,  having  the  policy  assigned 
to  him,  may,  notwithstanding,  cause  it  to  be  ratified  for  his  own 
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use  and  benefit,  by  consent  of  the  directors,  within  thirty  days 
after  the  alienation,  on  giving  approved  security  for  what  he 
may  be  due  on  the  premium  note.     It  then  declares  that  he 
shall  be  entitled  to  all  the  rights  and  privileges,  &c,  to  which 
the  assured  was  entitled.     One  of  these  rights  is  to  sue  in  his 
own  name.     Having  parted  with  all  his  interest  both  in   the 
subject  matter  and  policy,  the  company,  moreover,  which  is  the 
debtor,  having  become  a  party,  the  whole  is  nearly  equivalent 
to  a  promise  upon  a  new  consideration  to  pay  the  amount  of 
any  subsequent  loss  to  the  assignee.     If  such  a  transaction 
would  not  give  the  assignee  a  right  to  sue  in  his  own  name  at 
common  law,  and  even  divest  the  right  any  longer  to  use  that 
of  the  assignor,  yet  the  words  of  the  statute  are,  I  think,  equiv- 
alent to  an  express  declaration  that  the  assignee  may  sue  in 
his  own  name.     The  demand  becomes,  both  at  law  and  in 
equity,   transferred.      The   consequence    is    that  the  plaintiff, 
Mann,  should,  in  the  case  before  us,  have  been  nonsuited  upon 
the  ground  that  he  had  ceased  to  hold  the  legal  interest     See 
Granger  v.  The  Howard  Insurance  Co.  of  N.  Y.  5  Wend.  200, 
203,  and  Ferriss  v.  The  North  American  Insurance  Co.  1  Hill, 
71.     The  effect  is,  perhaps,  more  correctly  expressed  by  saying, 
that  a  ratification  and  confirmation  of  the  policy  for  the  as- 
signee's own  use  and  benefit,  in  the  language  of  the  seventh 
section,  renders  it  a  policy  or  obligation  directly  to  the  assignee 
himself.     He  thenceforth  claims  as  the  assured,  not  as  a  mere 
assignee. 

2.  So  far,  I  have  proceeded  on  the  assumption  that  all  the 
requisite  forms  for  transferring  the  legal  interest  were  complied 
with,  and,  among  other  things,  that  the  company  had  actually 
ratified  the  sale  within  thirty  days  from  the  23d  of  June,  or 
afterwards  did  what  was  equivalent  There  is  no  pretence, 
from  any  direct  proof,  that  the  company  actually  confirmed  the 
policy  within  thirty  days,  nor  indeed  could  they  do  so.  Such 
ratification,  to  be  available,  must  have  been  founded  on  the 
assignment  of  the  policy,  which  was  not  made  till  more  than 
sixty  days  after  the  sale.  No  effectual  ratification  within  the 
thirty  days  can  therefore  be  inferred  from  the  letter  of  the  assist- 
ant secretary,  admitting  he  had  authority  to  write  the  letter. 

It  is  somewhat  difficult  to  perceive  why  the  thirty  days  should 
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have  been  mentioned  by  the  statute  as  a  limitation  to  which 
the  assignee  and  underwriters  must  confine  themselves.  The 
statute  seems  to  impose  no  obligation  on  the  company  to  renew 
the  policy,  though  it  should  be  presented,  with  the  assignment, 
immediately  after  the  sale.  It  declares  the  policy  void  and 
subject  to  cancellation  by  reason  of  the  sale,  but  that,  by  taking 
an  assignment,  the  vendee  may  have  a  renewal  in  his  own  right 
within  thirty  days  from  the  time  of  such  sale.  It  struck  me, 
at  first,  that  the  time  was  intended  for  the  benefit  of  one  or 
both  of  the  parties  to  the  transaction,  and  that  it  might  there- 
fore be  waived,  as,  in  this  view,  it  undoubtedly  was,  by  the  act 
of  taking  a  new  premium  note  from  the  assignee,  and  the 
written  consent  of  the  7th  of  September.  Had  the  statute  been 
mandatory  upon  the  company  to  confirm  upon  request  within 
thirty  days,  they  might  clearly  have  waived  the  restriction,  for 
the  limitation  would  obviously  have  been  to  effectuate  their 
own  safety  and  convenience.  Quilibet  potest  renunciare  juri 
pro  se  introducto.  But  that  is  not  so.  If  the  legislature  did 
not  mean  to  allow  a  departure  from  the  common  law  rule 
unless  such  departure  be  within  thirty  days,  the  restriction  must 
be  regarded  as  one  of  general  policy,  incapable  of  being  waived. 
The  law  might  have  provided  that  a  promissory  note  should 
not  be  negotiated  after  thirty  days  from  its  date,  had  the  legis- 
lature thought  fit  In  this  view  the  limitation  of  time  forms, 
as  the  counsel  for  the  defendants  contended,  an  indispensable 
condition. 

It  is  not  necessary,  however,  to  pass  upon  the  question 
whether  there  was  a  legal  assignment  or  not.  If  there  was,  we 
have  seen  that  Mann  was  an  improper  party.  If  oot,  the  policy 
was  avoided  by  the  sale,  and  no  action  lies  in  any  form,  unless 
the  transactions  between  Wilson,  the  assignee,  and  the  com- 
pany, raised  an  original  obligation  of  insurance  to  him  inde- 
pendently of  the  statute.  In  any  view  of  the  case  there  must 
be  a  new  trial.  New  trial  granted. 
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In  grams  vs.  Mutual   Assurance   Society.1 

(Court  of  Appeals,  Virginia,  March,  1843.) 

Insurable  Interest 

According  to  the  original  plan  of  the  Mutual  Assurance  Society,  as  developed  by  the 
acts  of  1794  and  1795,  none  but  an  unincumbered  fee  simple  estate  was  insurable;  the 
insurance  of  mortgaged  property  was  not  thereby  contemplated. 

In  1796,  declarations  were  made  for  assurance  in  the  Mutual  Assurance  Society.  In  1798, 
the  party  who  declared  for  assurance  died.  And  in  1821,  a  bill  was  filed  by  the  society 
against  his  widow  and  heir,  to  subject  the  property  insured  to  sale  for  the  payment  of 
certain  quotas,  which  had  been  required  in  1805  and  1809,  and  succeeding  years  down 
to  1820,  inclusive.  It  appearing  that  at  the  time  of  the  insurance  the  property  was 
under  mortgage,  and  the  lapse  of  time  being  also  relied  on,  decreed  that  the  bill  be 
dismissed. 

By  an  act  of  the  general  assembly  of  Virginia,  passed  the 
22d  of  December,  1794,  an  assurance  was  established  by  the 
name  of  "  The  Mutual  Assurance  Society,  against  fire  on  build- 
ings of  the  State  of  Virginia,"  which  act  was  explained  by 
another  act  passed  the  23d  of  December,  1795.  These  two 
acts  will  be  found  in  the  Session  Acts  of  1794,  p.  17,  ch.  26,  and 
in  the  Session  Acts  of  1795,  p.  40,  ch.  41. 

On  the  30th  of  April,  1796,  John  Ingram,  residing  at  Norfolk 
borough,  declared  for  assurance  in  the  said  society  certain  prop- 
erty in  that  borough,  consisting  of  six  buildings,  by  three  sep- 
arate deeds  or  declarations,  numbered  93,  94,  and  95. 

The  fifth  section  of  the  act  of  1794,  provided  for  "certain 
premiums  to  be  paid  by  the  persons  who  shall  have  their  prop- 
erty insured,  at  the  time  of  such  insurance,  which  shall  be 
deposited  and  kept  as  a  fund  for  the  purpose  of  making  im- 
mediate reparation  to  such  persons  as  may  sustain  losses  or 
damages  by  fire,"  and  the  sixth  section  was  as  follows:  — 

"  If  the  funds  should  not  be  sufficient,  a  reparation  among 
the  whole  of  the  persons  insured  shall  be  made,  and  each  shall 
pay,  on  demand  of  the  cashier,  his,  her,  or  their  share,  according 
to  the  sum  insured  and  the  rate  of  hazard  at  which  the  building 
stands,  agreeable  to  the  rate  of  the  premiums,  for  which  pur- 
pose it  is  hereby  declared  that  the  subscribers,  as  soon  as  they 
shall  insure  their  property  in  the  Assurance  Society  aforesaid,  do 
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mutually  for  themselves,  their  heirs,  executors,  administrators, 
and  assigns,  engage  their  property  insured  (but  none  other)  as 
security,  and  subject  the  same  to  be  sold,  if  necessary,  for  the 
payment  of  such  quotas." 

About  the  year  1798,  John  Ingram  died,  leaving  a  widow, 
Sarah  Ingram,  and  three  sons,  of  whom  two  died  intestate 
and  without  issue,  and  the  other,  Thomas  R.  Ingram,  survived 
them. 

In  January,  1821,  a  bill  was  filed  in  the  superior  court  of 
chancery  for  the  Williamsburg  district,  by  the  Mutual  Assur- 
ance Society,  against  Sarah  and  Thomas  R.  Ingram,  claim- 
ing the  amount  of  certain  quotas  or  repartitions  required  and 
called  for  on  the  property  insured  as  aforesaid,  in  the  year  1805, 
and  in  the  year  1809  and  succeeding  years  to  the  year  1820,  in- 
clusive, with  interest  on  the  respective  quotas  from  the  time 
they  became  due;  and  praying  a  decree  therefor  against  the 
defendants,  and  that  if  necessary  the  buildings,  together  with 
tbe  land  on  which  they  stand,  be  sold  to  satisfy  the  demands  of 
the  complainants. 

The  answers  of  the  defendants  stated,  that  when  the  in- 
surance was  effected  the  property  was  under  a  mortgage  from 
John  Ingram  to  one  White,  for  £250,  which  still  continues : 
that  tbe  complainants  had  notice  of  this  mortgage,  and  by 
reason  thereof  did  not  hold  themselves  liable  to  indemnify  In- 
gram in  the  event  of  a  fire,  until  after  they  discovered  that  the 
property  was  more  than  sufficient  to  pay  the  money  for  which 
it  was  pledged,  and  to  discharge  the  quotas  also ;  in  evidence 
of  which  the  following  preamble  and  resolutions  were  ad- 
duced :  — 

"  At  a  meeting  of  the  standing  committee  of  the  Mutual  As- 
surance Society  against  fire  on  buildings  of  the  State  of  Vir- 
ginia, held  23d  May,  1820,  the  following  preamble  and  resolu- 
tions were  adopted : 

"  Whereas  it  appears  from  the  records  of  this  society,  that 
John  Ingram  did,  on  the  30th  day  of  April,  in  the  year  1796, 
enter  for  assurance  in  this  society  certain  buildings  valued  at 
$5,760,  situated  in  the  borough  of  Norfolk,  as  will  more  fully 
appear  by  reference  to  his  declarations  filed  and  recorded  in  this 
office,  numbered  93,  94,  and  95 :  and,  whereas,  it  is  represented 
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to  this  board  that  the  said  buildings,  with  the  ground  on  which 
they  stood,  were  mortgaged  at  and  before  the  date  of  the  said 
declarations,  to  wit,  on  the  4th  day  of  December,  1794,  to 

White  for  the  sum  of  £250 :   and,  it  appearing  to  the 

satisfaction  of  this  board  that  a  very  small  part  of  the  property 
thus  mortgaged  would  at  all  times  have  been  sufficient  to  dis- 
charge the  said  lien  :  Resolved,  that  the  insurance  aforesaid,  by 
the  said  John  Ingram  effected  under  the  said  declarations  num- 
bered 93,  94,  and  95,  shall  be  placed  in  all  respects  on  the  same 
footing  as  if  the  said  John  Ingram  had  possessed,  at  the  time 
of  declaring  the  property  for  assurance,  a  complete  unincum- 
bered fee  simple  therein." 

The  defendants  also  relied  upon  the  lapse  of  time. 

It  was  referred  to  a  commissioner  to  ascertain  whether  the 
mortgage  embraced  the  insured  property;  and  the  fact  was 
established  by  his  report,  and  the  depositions  and  exhibits  filed. 

The  cause  being  transferred  to  the  circuit  court  for  James 
City  county  and  the  city  of  Williamsburg,  that  court,  on  the 
1st  of  January,  1835,  made  a  decree  for  the  sale  of  the  property 
insured,  to  satisfy  the  demand  of  the  plaintiffs. 

From  which  decree,  on  the  petition  of  Sarah  Ingram  and 
Thomas  R.  Ingram,  an  appeal  was  allowed. 

The  cause  was  argued  by  Harrison  and  the  Attorney  Gen- 
eral for  the  appellants,  and  C.  Johnson  for  the  appellees. 

Baldwin,  J.  I  think  Unclear,  that  according  to  the  original 
scheme  of  the  Mutual  Assurance  Society  against  fire  on  build- 
ings, none  but  an  unincumbered  fee  simple  estate  was  insura- 
ble. This  is  obvious  from  the  nature  and  extent  of  the  indem- 
nity contemplated,  and  the  means  by  which  it  was  to  be  fur- 
nished. It  was  intended  that  the  society  should  be  perpetual, 
that  the  security  against  losses  should  be  permanent,  and  that 
its  resources  should  be  supplied,  not  from  accruing  profits,  but 
from  a  perennial  income,  to  be  yielded  by  a  capital  to  be  raised 
by  the  contributions  of  its  members.  The  plan  of  mutual  as- 
surance was  simple,  and  founded  upon  the  idea  of  equality 
amongst  the  members  in  the  principles  of  indemnity,  contribu- 
tion, and  authority.  The  premiums  and  quotas  were  to  be  ap- 
portioned according  to  the  value  of  the  property,  to  be  ascer- 
tained by  an  appraisement,  not  of  partial  interests,  but  of  the 
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entire  and  unlimited  estate ;  and  that  appraisement  furnished 
the  measure  of  compensation  to  the  insured  in  case  of  loss. 
The  owner  of  property  declaring  for  insurance  bound  not  only 
himself,  but  the  property  itself,  not  merely  during  his  individual 
ownership,  but  in  the  hands  of  bis  heirs,  executors,  and  assigns, 
and  subjected  the  same  to  be  sold,  if  necessary,  for  the  payment 
of  the  quotas.  And  provision  was  made,  in  case  of  the  declar- 
ant's selling,  mortgaging,  or  otherwise  transferring  the  property, 
for  constituting  the  purchaser  or  mortgagee  a  member  in  his 
stead ;  and  he  was  required  to  apprise  the  purchaser  or  mort- 
gagee of  the  assurance,  and  indorse  to  him  the  policy  thereof. 

The  original  scheme  might,  it  is  true,  have  authorized  the 
insurance  of  partial  or  limited  interests ;  but  that  would  have 
required  special  provisions  adapted  to  such  a  purpose.  None 
such  are  to  be  found  in  the  original  acts  of  incorporation,  nor  in 
the  original  constitution,  rules,  and  regulations  of  the  society  ; 
and  a  general  declaration  for  insurance,  such  as  is  made  by  the 
absolute  fee  simple  proprietor,  must  have  been  wholly  inappro- 
priate and  abortive;  for  it  would  have  furnished  no  criteria  for 
graduating  the  premiums  and  quotas,  nor  for  fixing  the  degree 
or  rate  of  indemnity,  nor  for  apportioning  and  distributing  the 
compensation  amongst  successive  or  partial  owners,  or  securing 
it  to  a  substantial  instead  of  a  nominal  owner,  nor  any  authority 
to  one  to  bind  another  by  his  declaration.  Moreover,  in  the  case 
of  property  subject  to  incumbrance,  the  effect  of  a  general  decla- 
ration, if  operative,  might,  and  often  would  have  been,  to  defeat 
the  lien  of  the  society,  by  means  of  the  paramount  title  of  the 
incumbrancer.  I  cannot  doubt,  therefore,  that  the  original  plan 
of  the  institution,  as  developed  by  the  acts  of  1794  and  1795, 
did  not  contemplate  the  insurance  of  mortgaged  property.  The 
first  authority  for  insurance  by  persons  having  limited  interests 
is  to  be  found  in  the  act  of  27th  January,  1803  (Sess.  Acts  of 
1802, 1803,  p.  7,  cb.  5),  by  which  the  society  was  enabled  to  in- 
sure buildings  held  by  tenants  for  life,  widows  in  right  of  their 
dower,  and  guardians  or  trustees  for  orphans;  and  the  dec- 
larations of  such  persons  were  made  obligatory  upon  the  fee 
simple  ownership,  but  with  a  provision  giving  to  a  tenant  for 
life,  in  case  of  loss,  only  the  interest  upon  the  compensation 
during  his  estate,  and  at  his  death  giving  the  principal  money 

vol.  n.  16 


Digit 


zed  by  GoOgk 


242         Ingrams  v.  Mutual  Ass.  Society,  1  Rob.  661. 

Insurable  Interest. 

to  those  entitled  in  remainder  or  reversion.  The  next  legisla- 
tive enactment  on  this  subject  we  find  in  the  act  of  January 
29, 1805  (Sese.  Acts  of  1804,  1805,  p.  23,  ch.  24),  by  the  10th 
section  of  which  the  society  was  authorized  to  form  rules  and 
regulations  for  fixing  the  quantum  of  interest  to  be  insured. 

It  was,  I  presume,  under  the  authority  of  these  two  last  men- 
tioned acts,  th^t  the  society  adopted  the  provisions  in  regard  to 
partial  and  limited  interests,  to  be  found  in  sections  4-12  of  tbe 
ninth  article  of  "  the  constitution,  rules,  and  regulations  of  the 
Mutual  Assurance  Society  against  fire  on  buildings  of  the  State 
of  Virginia,  as  revised  and  adopted  subsequent  to  the  16th  of 
February,  1809,  and  in  force  on  the  15th  of  May,  1819."  The 
7th  and  8th  sections  are  as  follows :  — 

"  Sec.  7.  Any  mortgagees,  trustees,  or  creditors,  for  whose 
benefit  buildings  may  be  conveyed  in  trust,  subscribing  their 
declarations  as  such,  may  insure  such  buildings,  and  such  in- 
surance shall  be  effectual  after  payment  of  the  premium,  and 
continue  to  be  so  until  the  first  day  of  April,  in  the  following 
year,  but  no  longer,  unless  the  annual  requisition  or  quota  shall 
then  be  paid  at  the  general  office  of  assurance,  in  the  city  of 
Richmond,  between  the  hours  of  nine  a.  m.  and  of  three  p.  m., 
in  which  case  the  assurance  aforesaid  shall  continue  to  be  good 
and  effectual  until  sunset  of  the  first  day  of  April  then  next 
succeeding;  when,  for  the  effectual  assurance  of  such  buildings 
thereafter,  the  mortgagee,  trustee,  or  creditor  shall  again  pay  the 
annual  requisition  or  quota,  and  failing  to  do  so,  shall  forfeit  all 
benefit  of  the  assurance  until  such  quota  shall  be  paid  with  in- 
terest; and  so  of  each  succeeding  year:  provided,  that  such  in- 
surance shall  continue  to  be  in  force  only  so  long  as  the  interest 
of  such  mortgagee,  trustee,  or  creditor  may  exist;  and  in  case 
of  accidental  burning  of  the  insured  premises,  that  the  amount 
to  be  paid  by  this  society  shall  not  exceed  the  sum  due  to  him 
with  interest  thereon  :  provided  also,  that  the  sum  to  be  paid 
for  such  loss  shall  not  exceed  the  amount  insured,  after  deduct- 
ing four  fifths  of  the  salvage. 

"  Sec.  8.  Any  mortgagor  or  debtor,  who  may  have  conveyed 
buildings,  subscribing  his  or  her  declaration  as  such,  may  make 
a  good  and  effectual  insurance,  on  the  terms  and  conditions 
which   are  required   of  a  mortgagee,  trustee,  or   creditor  for 
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whose  benefit  buildings  may  have  been  conveyed  in  trust :  pro- 
vided, that  in  case  of  accidental  loss  by  fire,  the  sum  to  be  paid 
to  such  mortgagor  or  debtor  shall  only  be  the  balance  after  de- 
ducting the  amount  due  to  the  mortgagee  or  creditor  with  inter- 
est;  and  the  amount  so  due  to  such  mortgagee,  trustee,  or  cred- 
itor (if  not  greater  than  the  amount  insured),  after  deducting  sal- 
vage, shall  be  paid  to  him  or  her,  on  producing  proper  evidence 
of  his  or  her  claim  on  the  buildings  so  insured  and  consumed 
by  fire." 

These  provisions,  it  is  manifest,  are  wholly  inapplicable  to 
an  attempted  assurance  in  1796,  the  period  of  the  declarations 
in  question ;  and  they  only  serve  to  illustrate  how  utterly  imprac- 
ticable it  has  ever  been  to  effect  an  insurance  of  mortgaged 
property,  under  a  general  declaration  as  the  absolute  fee  simple 
owner.  According  to  the  principles  of  insurance  law,  a  mate- 
rial misrepresentation,  whether  by  fraud,  or  which  is  only  the 
effect  of  accident,  negligence,  inadvertence,  or  mistake,  is  fatal 
to  the  contract  1  Marsh,  on  Ins.  347.  There  was  no  moment 
of  time  between  the  30th  of  April,  1796,  and  the  23d  of  May, 
1820,  at  which,  if  the  buildings  had  been  destroyed  by  fire,  the 
society  would  have  been  bound  to  render  to  the  declarant  In- 
gram, or  his  representatives  or  assigns,  a  single  dollar  of  com- 
pensation. And  the  only  question  is  whether  the  contract,  thus 
null*  and  void  as  against  the  society,  can  be  enforced  against  the 
other  party.  If  it  can,  it  is  not  upon  the  principles  of  the  gen- 
eral law  of  insurance ;  according  to  which,  if  through  mistake, 
misinformation,  or  any  other  innocent  cause,  an  insurance  be 
made  without  any  interest  whatsoever  in  the  thing  insured,  or  to 
a  much  larger  amount  than  its  real  value,  in  the  one  case  the 
insurer  shall  return  the  whole  premium,  in  the  other  he  shall  re- 
turn upon  all  above  the  true  value.  For  the  premium  paid  by 
the  insured,  and  the  risk  which  the  insurer  takes  upon  himself, 
are  considerations  each  for  the  other;  they  are  correlatives, 
whose  mutual  operation  constitutes  the  essence  of  the  contract 
of  insurance.  The  insurer  shall  not  be  exposed  4o  the  risk 
without  receiving  the  premium;  nor  shall  he  retain  the  pre- 
mium, which  was  the  price  of  the  risk,  if  in  fact  be  runs  no  risk 
at  all,  though  it  be  by  the  neglect,  or  even  the  fault  of  the  party 
insuring,  that  the  risk  be  not  run.   2  Marsh,  on  Ins.  548, 549 ;  Ste- 
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venson  v.  Snow,  3  Burr.  1240.  And  in  several  cases,  even  where 
the  policy  was  declared  void  for  fraud  committed  by  the  in- 
sured, he  obtained  a  return  of  the  premium ;  but  it  is  now  set- 
tled that  in  all  cases  of  actual  fraud  on  the  part  of  the  insured, 
the  underwriter  shall  retain  the  premium.  2  Marsh,  on  Ins. 
559-563. 

In  the  present  case,  there  is  no  evidence  or  even  imputation  of 
fraud  in  regard  to  the  conduct  of  the  declarant ;  and  there  is 
the  same  reason  for  ascribing  his  attempt  at  insurance  to  mis- 
apprehension, as  existed  in  the  case  of  The  Mutual  Ass.  Co.  v. 
Mahon,  5  Call,  517,1  in  which  it  was  held  that  a  leasehold  inter- 
est was  not  insurable,  and  the  society  therefore  not  liable  upon 
the  policy,  but  that  the  declarant  was  entitled  to  a  return  of 
the  premium.  I  can  perceive  nothing  in  the  peculiar  structure 
of  this  corporation  to  take  the  case  out  of  the  influence  of 
the  general  principles  above  mentioned.  It  is  true  that  the 
members  of  the  association  are  the  assurers  as  well  as  the  as- 
sured ;  but  the  membership,  as  I  apprehend,  is  created  by  the 
insurance,  and  if  there  be  no  insurance,  there  is  no  membership. 

I  express  no  opinion  upon  the  question  whether  an  action 
could  be  maintained  by  a  declarant  against  the  society  to  re- 
cover back  quotas  he  has  paid  upon  a  void  insurance.  That 
question  does  not  arise  here.  In  the  present  case,  the  society 
is  endeavoring  to  enforce  payment  of  the  quotas  which  accrued 
prior  to  its  having  incurred  any  hazard  of  loss,  and  after  the 
lapse  of  many  years  from  the  time  of  the  inception  of  its  rights 
as  now  asserted,  without  any  effort,  so  far  as  appears  from  the 
record,  to  prosecute  them  to  a  recovery.  The  premium  actually 
paid  is  an  ample  compensation  for  any  expense  or  disappoint- 
ment incurred  by  the  society,  and  there  is  no  consideration  of 
justice  to  move  the  judicial  tribunals,  especially  a  court  of  con- 
science, to  an  active  interposition  in  behalf  of  such  a  pretension. 
It  is  true  that  the  members  of  the  society  are  bound  by  its  con- 
stitution, rules,  and  regulations,  so  far  as  made  conformably  to 
law  ;  and  that  by  the  7th  section  of  the  10th  article  of  the  re- 
vised constitution,  rules,  and  regulations,  it  is  declared  that 
"  any  insurance  made  by  any  person  who  shall,  in  the  declara- 
tion of  assurance,  have  misrepresented,  or  failed  to  represent 
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truly,  the  capacity  in  which  he  acted  when  he  subscribed  snch 
declaration,  or  his  claim  on  or  interest  in  the  buildings  offered 
for  insurance,  shall  be  ineffectual ;  the  policy,  if  any  shall  have 
been  issued,  shall  be  void,  and  the  premiums  or  quotas  paid  or 
doe  thereon  shall  be  forfeited."  But  this  regulation  is  evidently 
merely  prospective,  and  has  no  application  to  declarations  for 
insurance  previously  made ;  and  it  is  therefore  unnecessary  to 
consider  what  would  be  its  effect  and  authority,  if  intended  to 
be  retrospective. 

The  resolution  of  the  standing  committee  of  the  society,  of 
the  23d  of  May,  1820,  by  which  they  declared  that  the  insur- 
ance in  question  should  be  placed  in  all  respects  on  the  same 
footing  as  if  Ingram  had  possessed,  at  the  time  of  declaring 
the  property  for  assurance,  a  complete  unincumbered  fee  simple 
therein,  having  been  made  without  the  concurrence  of  the  rep- 
resentatives of  the  declarant,  can  give  the  society  no  rights 
which  it  did  not  previously  possess,  and  rather  indicates  an  at- 
tempt to  give  vitality  to  an  act  which  the  society  had  previously 
regarded  as  invalid. 

My  opinion  is,  that  the  decree  of  the  circuit  court  ought  to 
be  reversed,  and  the  bill  dismissed  with  costs. 

The  other  judges  concurring,  decree  reversed  and  bill  dis- 
missed with  costs. 


George    Bedford    Pim  &  Thomas  Rogers  vs.  Joseph   Reid 

&  others.1* 

(Common  Pleas,  England,  May,  18*6.) 

Increase  of  RitL —  Time  of.  —  Pleading. 

The  plaintiffs  effected  a  policy  of  insurance  against  fire,  subject  (inter  alia)  to  the  follow- 
ing condition:  "  In  the  insurance  of  goods,  &c.,  the  building  or  place  in  which  the 
same  are  deposited  is  to  be  described,  the  quantity  and  description  of  such  goods,  also 
whether  any  hazardous  trade  is  carried  on,  or  any  hazardous  articles  deposited  therein; 
and  if  any  person  shall  insure  his  goods  or  buildings,  and  shall  cause  the  same  to  be 
described  otherwise  than  they  really  are,  to  the  prejudice  of  the  company,  or  shall  mis- 
represent or  omit  to  communicate  any  circumstance  which  is  material  to  be  made  known 
to  the  company,  in  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken,  or 
are  required  to  undertake,  such  insurance  shall  be  of  no  force."    Held,  that  this  condi- 

1  6  Han.  &  Q.  1. 
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tion  was  to  be  referred  to  the  time  when  the  policy  was  effected,  and  that,  in  the  absence 
of  fraud,  neither  by  the  general  law  of  insurance  nor  by  such  condition,  was  the  polkj 
avoided  by  the  circumstance  that  subsequently  to  the  effecting  of  the  policy  a  more  haz- 
ardous trade  had,  without  notice  to  the  company,  been  carried  on  upon  the  premise*. 

Upon  an  issue  taken  on  a  plea  traversing  an  allegation  in  a  declaration  that  a  specification 
of  the  particulars  of  a  loss  by  fire  had  been  delivered  by  the  assured  to  the  assurers, 
agreeable  to  a  condition  to  that  effect  contained  in  the  policy  of  insurance,  it  was  held 
at  niriprius  that  the  allegation  was  supported  by  evidence  of  a  correspondence  from 
which  the  jury  might  infer  that  the  assurers  had  dispensed  with  the  performance  of  such 
condition.  Held,  that  it  is  too  late  for  a  defendant  to  move  for  a  new  trial  after  judg- 
ment for  the  plaintiff  non  obstante  veredicto. 

Where  a  cause  went  down  to  trial  with  seven  issues,  as  to  two  of  which  (going  to  the 
whole  cause  of  action)  the  jury  found  a  verdict  for  the  defendants,  and  as  to  the  other 
five,  for  the  plaintiffs  without  assessing  damages;  and  the  plaintiffs  obtained  judgment 
non  obstante  veredicto  upon  the  two  issues  found  for  the  defendants,  the  court  discharged, 
with  costs,  a  rule  obtained  by  the  plaintiffs  for  issuing  a  writ  of  inquiry  to  assess  dam- 
ages, leaving  it  to  the  plaintiffs  to  issue  such  writ  at  their  own  peril. 

Quccre,  whether  a  general  allegation  in  a  declaration  that  A.  and  B.  (the  plaintiffs)  wen 
interested  in  the  property  insured,  is  supported  by  proof  that  A.  was  mortgagor  and  B. 
mortgagee  of  the  premises. 

Assumpsit  on  a  policy  of  insurance  against  fire. 

The  first  count  of  the  declaration  set  out  the  policy,  dated  tbe 
12th  of  November,  1840,  which  recited  that  the  plaintiffs  had 
paid  the  sum  of  £7  10s.  to  the  Imperial  Insurance  Company  as 
a  premium  for  the  insurance  to  the  29th  day  of  September, 
1841,  on  the  property  described  in  the  policy,  viz. :  "  On  their 
paper-machine,  stuff-chest,  and  all  gear-work  communicating, 
thereto  belonging,  including  fixtures  in  the  machine-house 
marked  G  in  surveyor's  report,  including  £50  on  a  small  engine- 
yard,  the  sum  of  £500;  on  a  steam-engine  in  engine-house  B,the 
sum  of  £150;  and  on  three  paper-engines,  fly-wheel,  with  ma- 
chinery belonging  thereto,  including  fixtures  in  a  mill-house 
marked  A,  the  sum  of  £350 ;  in  the  whole  amounting  to 
£1,000;"  it  was  by  the  policy  declared  that  from  the  8th  of 
October,  1840,  and  so  long  as  the  said  assured  should  duly  pay, 
or  cause  to  be  paid,  tbe  said  premium  to  the  said  company,  and 
the  acting  directors  of  the  said  company  for  the  time  being 
should  agree  to  accept  the  same,  the  capital  stock  or  funds  of 
the  company  should  be  subject  and  liable  to  pay  to  the  assured 
all  damage  and  loss  which  they  should  suffer  by  fire  on  the  prop- 
erty mentioned  in  tbe  policy,  not  exceeding  £1,000,  according 
to  the  tenor  of  their  printed  proposals  and  conditions  accompa- 
nying the  policy. 
The  declaration  then  set  out  the  proposals  and  conditions 
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accompanying  the  policy ;  the  principal  of  which  were  as  fol- 
lows :  — 

First.  Persons  desirous  to  make  insurance  on  buildings  are 
to  deliver  into  the  office  the  following  particulars,  viz.  :  of  what 
materials  the  walls  and  roof  of  each  building,  intended  to  be 
insured,  are  composed — where  situated — whether  the  same 
are  occupied  as  shops,  or  how  otherwise ;  also  whether  adjoin- 
ing to,  or  in  the  risk  of,  any  building  or  place  in  which  any  haz- 
ardous trade  is  carried  on.  Houses  not  duly  separated  by 
party-walls  are  deemed  brick  and  timber.  All  manufactories 
which  contain  furnaces,  kilns,  stoves,  coakels,  or  ovens,  or  oth- 
erwise use  fire-heat,  are  chargeable  at  additional  rates. 

Second.  For  the  insurance  of  premises  which  contain  any 
steam-engine,  stove,  coakel,  kiln,  or  other  implement,  in  or  by 
which  beat  is  produced  (common  fireplaces  excepted),  the  con- 
struction and  circumstances  of  the  same  must  be  particularly  de- 
scribed at  the  time  of  effecting  the  insurance,  or,  if  subsequently 
introduced,  due  notice  must  be  given  to  the  company,  and  the 
same  allowed  by  them ;  otherwise  the  policy  will  be  void ;  or  if 
more  than  one  quarter  hundred  weight  of  gunpowder  shall  be 
deposited  at  any  one  time  in  any  premises,  on  or  in  which  an 
insurance  is  effected,  such  insurance  shall  \>e  void.  In  the  in- 
surance of  goods,  wares,  or  merchandise,  the  building  or  place 
in  which  the  same  are  deposited  is  to  be  described  ;  the  quantity 
and  description  of  such  goods;  also  whether  any  hazardous 
trade  is  carried  on,  or  any  hazardous  articles  deposited  therein. 
And  if  any  person  or  persons  shall  insure  his  or  their  buildings 
or  goods,  and  shall  cause  the  same  to  be  described  otherwise 
than  they  really  are,  to  the  prejudice  of  the  company,  or  shall 
misrepresent,  or  omit  to  communicate,  any  circumstance  which 
is  material  to  be  made  known  to  the  company,  in  order  to 
enable  them  to  judge  of  the  risk  they  have  undertaken  or  are 
required  to  undertake,  such  insurance  shall  be  of  no  force. 

Third.  No  loss  or  damage  by  fire  occasioned  by  invasion,  for- 
eign enemy,  civil  commotion,  or  any  military  or  usurped  power 
whatever,  shall  be  made  good;  neither  will  this  company  be 
answerable  for  loss  or  damage  on  stock  of  any  kind  occasioned 
by  Ihe  misapplication  of  fire-heat,  while  under  process  of  man- 
ufacture, or  for  loss  or  damage  by  explosion  of  any  kind. 
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Fourth.  Persons  insuring  property  at  this  office  must  give 
notice  of  any  other  insurance  made  by  them,  or  on  their  behalf, 
on  the  same  property,  whether  such  other  insurance  shall  be 
made  previously,  or  subsequently,  to  that  which  is  made  at  this 
office ;  and  such  other  insurance  is  to  be  indorsed  on  the  poli- 
cies subscribed  on  behalf  of  this  company,  and  entered  at  their 
office,  otherwise  this  company  will  not  hold  themselves  liable  to 
pay  in  case  of  loss ;  and  after  such  indorsement  is  made,  this 
company  will  pay  their  ratable  proportion  of  any  loss  or  dam- 
age by  fire  subsequently  sustained. 

Sixth.  Upon  the  death  of  any  person  insured  sit  this  office, 
the  policy  and  interest  therein  may  be  continued  to  the  heir, 
executor,  or  administrator  respectively,  or  be  transferred  to  the 
person  who  shall,  upon  such  death,  be  entitled  to  the  property 
insured,  provided  such  heir,  &c,  do  procure  his  or  her  interest 
therein,  to  be  indorsed  on  the  policy  at  the  office  of  this  com- 
pany. 

That  persons  changing  their  dwelling-houses,  shops,  or  ware- 
houses, may  preserve  the  benefit  of  their  policies,  if  the  nature 
and  circumstances  of  the  risk  insured  be  not  altered  ;  but  in  all 
such  cases  the  policy  is  not  to  be  considered  as  remaining  in 
force,  until  due  notice  of  the  removal  or  alteration  be  given  at 
the  office  of  the  company,  and  the  same  be  allowed  by  indorse- 
ment to  be  made  by  the  authority  of  the  company  on  the  policy. 

Seventh.  All  persons  insured  by  this  company  who  shall  sus- 
tain any  loss  or  damage  by  fire,  are  forthwith  to  give  notice 
thereof  to  the  company  at  their  principal  office  in  London,  and 
as  soon  as  possible  afterwards  are  to  deliver  in  as  particular  an 
account  of  their  loss  or  damage  as  the  nature  of  the  case  will 
admit  of,  and  shall  make  proof  of  the  same  by  their  oath  or 
affirmation,  and  produce  such  other  evidence  as  the  directors  of 
this  company  may  reasonably  require,  and,  until  such  affidavit, 
affirmation,  and  account  are  produced,  the  amount  of  such  loss 
or  any  part  thereof  shall  not  be  payable  or  recoverable;  and  if 
there  appear  any  fraud  in  the  claim  made  to  such  loss,  or  false 
swearing  or  affirming  in  support  thereof,  the  claimant  shall  for- 
feit his  claim  to  payment  thereof  by  virtue  of  his  policy. 

The  declaration  then  averred  that  the  defendants  were  mem- 
bers and  the  acting  directors  of  the  company ;  that  they  sub- 
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scribed  the  policy ;  that  the  plaintiffs  paid  the  premium  and 
stamp  doty  on  the  policy ;  that  the  defendants  promised  the 
plaintiffs  that  all  things  in  the  policy  of  insurance,  proposals, 
and  conditions,  on  the  part  of  the  company  to  be  performed 
and  fulfilled,  should  be  performed  and  fulfilled  ;  that  the  plain- 
tiffs caused  the  buildings,  and  the  quality  and  description  of 
the  property  therein  to  be  truly  described  in  the  policy,  and  did 
not  misrepresent,  or  omit  to  communicate,  any  circumstance 
which  then  was  material  to  be  made  known  to  the  company  in 
order  to  enable  them  to  judge  of  the  risk  so  by  them  under- 
taken as  aforesaid;  that  a  certain  other  insurance  for  £1,000 
had  been  made  in  another  office,  to  wit,  &c.,  and  that  the  plain- 
tiffs gave  notice  thereof  to  the  first  mentioned  company,  who 
indorsed  the  same  on  the  first  mentioned  policy.  The  declara- 
tion then  alleged  compliance,  on  the  part  of  the  plaintiffs,  with 
other  conditions  in  the  policy  (which  are  omitted  as  not  mate- 
rial to  the  question  discussed) ;  that  at  the  time  of  the  making 
of  the  policy,  and  from  thence  until  and  at  the  time  when  the 
property  was  destroyed  by  fire  as  therein  mentioned,  the  plain- 
tiffs were  interested  in  the  assured  property  to  the  amount  of 
all  the  moneys  insured  therein,  to  wit,  £2,000,  that  is  to  say,  in 
each  of  the  items  so  insured  in  double  the  amount  of  the  pro- 
portion of  the  sum  of  £1,000  so  by  the  policy  insured  on  the 
same,  and  that  the  value  thereof,  was,  &c.  It  then  stated  the 
destruction  of  the  premises  by  fire  upon  the  19th  of  June,  1841 ; 
that  the  plaintiffs  forthwith  gave  account  of  such  loss  and  dam* 
age  to  the  company,  and  did  also  deliver  to  the  company,  as 
soon  as  possible  afterwards,  to  wit,  on,  &c,  as  particular  an  ac- 
count in  writing  of  their  said  loss  and  damage  as  the  nature  of 
the  case  would  admit,  and  then  made  proof  of  the  same  by 
their  affirmation.  Breach:  that  the  defendants  had  not  paid 
their  ratable  proportion  or  reinstated  the  property. 

There  was  a  second  count  for  money  had  and  received. 
Damages,  £2000. 

Pleas  :  First :  non-assumpsit ;  secondly  (to  the  first  count), 
that  the  plaintiffs  were  not  interested,  modo  et  forma;  thirdly 
(to  the  same),  that  they  did  not,  after  the  loss,  give  notice  of 
such  loss,  modo  et  forma;  fourthly  (to  the  same),  that  they  did 
not,  as  soon  as  possible  after  the  loss,  or  after  giving  notice  of 


Digit 


zed  by  GoOgk 


250  Pim  &  Rogers  v.  Reid,  6  Man.  &  G.  1. 

Increase  of  Risk.  —  Time  of.  —  Pleading. 

such  loss,  deliver  in  a  particular  account  in  writing  of  their  loss, 
modo  el  forma.     Upon  each  of  these  pleas  issue  was  joined. 

Fifthly  (to  the  same),  that  before  and  at  the  time  of  effecting 
the  policy,  &c.,  a  certain  implement,  other  than  a  common  fire- 
place, and  in  and  by  which  implement  heat  was  produced,  to 
wit,  a  furnace,  had  been  introduced  into  and  fixed  upon  the 
premises  wherein  the  said  loss  and  damage  happened,  for  the 
purpose  of  being  used  therein,  and  at  the  time  of  the  plain- 
tiffs proposing  to  effect  the  insurance,  and  from  thence,  &c, 
was  used  therein,  with  the  privity  and  by  the  sufferance  of  the 
plaintiffs ;  that  this  was  a  circumstance  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge  of  the 
risk  they  were  required  by  the  proposed  policy  to  undertake; 
nevertheless,  the  plaintiffs  did  not  communicate  the  fact  to  the 
company,  and  the  policy  was  effected  without  any  knowledge 
by  the  defendants  or  the  company  of  the  fact;  whereby  the 
policy  became  void.     Verification. 

Sixthly  (to  the  same),  that  before  and  at  the  time  of  the 
making  of  the  policy  and  effecting  of  the  insurance,  the  plain- 
tiffs carried  on  upon  the  premises  wherein,  &c,  the  business  of 
paper-makers,  and  used  the  said  premises  as  and  for  a  paper 
manufactory,  whereof  the  plaintiffs,  at  the  time  of  effecting  the 
said  insurance,  gave  notice  to  the  company ;  and  that  after- 
wards, and  before  the  happening  of  the  said  loss  or  damage, 
to  wit,  on  the  1st  of  April,  1841,  the  plaintiffs  discontinued,  and 
thence  until  the  happening  of  the  said  loss  or  damage  did  dis- 
continue to  carry  on  the  said  business  upon  the  said  premises, 
or  to  use  the  same  as  or  for  such  manufactory  as  aforesaid. 
That  thereupon  one  Henry  Butler,  by  the  sufferance  and  per* 
mission  of  the  plaiutiffs,  after  the  making  of  the  insurance,  and 
before  the  happening,  &c,  to  wit,  on,  &c.,  and  from  thence  until 
and  at  the  time  of  the  happening,  &c,  carried  on,  in  and  upon 
the  premises  and  near  to  the  insured  property,  a  certain  hazard- 
ous trade  not  carried  on  therein  or  thereon  at  the  time  of  the 
effecting  of  the  insurance,  to  wit,  the  trade  of  a  cleaner  and 
dyer  of  cotton-waste,  for  the  purpose  of  making  cotton  wad- 
ding ;  whereby  the  risk  of  the  insured  property  becoming  dam- 
aged by  fire,  after  the  effecting  of  the  said  insurance,  and  before 
the  happening,  &c.,  became  greatly  increased  ;  that  the  carrying 
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on  of  the  said  hazardous  trade  in  and  upon  the  premises,  during 
all  the  time  aforesaid,  was  a  circumstance  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge  of 
the  risk  they  had  so  undertaken,  as  in  the  first  count  men- 
tioned ;  but  that,  as  well  the  plaintiffs  as  the  said  Henry  Butler, 
at  all  times  until  the  happening,  &c,  omitted  to  communicate 
the  same  to  the  company,  nor  had  the  company  or  the  defend- 
ants, at  any  time  before  the  happening,  &c,  any  notice  or 
knowledge  that  the  said  hazardous  trade  was  so  carried  on  in 
and  upon  the  premises,  or  that  the  risk  was  so  increased  as 
aforesaid.  And  further,  that,  by  means  of  the  premises  in  this 
plea  mentioned,  the  policy  and  insurance  became  void.  Verifi- 
cation. 

Seventhly  (to  the  same),  that  after  the  making  of  the  policy, 
&c,  and  before  the  happening,  &c,  to  wit,  on,  &c,  and  on 
divers  other  days,  &c.,  divers,  to  wit,  ten  tons  of  cotton-waste 
(being  respectively  hazardous  articles  within  the  intent  and 
meaning  of  the  said  conditions),  were  deposited,  with  the 
knowledge  and  consent  of  the  plaintiffs,  in  and  upon  the  prem- 
ises wherein  the  said  loss  or  damage  happened,  and  remained 
and  were  so  deposited  therein,  at  the  time  of  the  happening,  &c. ; 
that  the  depositing  of  the  said  hazardous  articles  as  aforesaid, 
greatly  increased  the  risk  of  the  insured  property  being  dam- 
aged by  fire,  and  was,  during  all  the  time  aforesaid,  a  circum- 
stance material  to  be  made  known  to  the  company,  in  order  to 
enable  .them  to  judge  of  the  risk  they  had  undertaken.  Never- 
theless the  plaintiffs  did  not,  at  any  time,  communicate  the  said 
circumstance  to  the  company,  nor  had  the  company  any  notice 
thereof  until  the  happening,  &c,  and.  the  said  cotton-waste  re- 
mained from  thence  continually,  until  the  happening,  &c,  upon 
the  said  buildings,  with  the  knowledge  and  consent  of  the  plain- 
tiffs, but  without  the  knowledge  or  consent  of  the  company ; 
whereby  and  by  means  of  which,  &c.,  the  risk  undertaken  by 
the  company  was,  during  all  the  time  aforesaid,  increased. 
Verification. 

Replication  to  the  fifth,  sixth,  and  seventh  pleas,  de  injurid  ; 
whereupon  said  issue  was  joined. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  for  London 
after  last  Hilary  term,  the  following  facts  appeared :  — 
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The  plaintiff  Pirn,  in  November,  1840,  carried  on  the  business 
of  a  paper-maker  upon  the  premises  in  question,  and  on  the 
12th  of  that  month,  together  with  the  other  plaintiff,  Rogers, 
the  mortgagee  of  the  premises,  effected  an  insurance  thereon 
with  the  Imperial  Insurance  Company,  subject  to  the  conditions 
set  forth  in  the  declaration.  About  four  months  after  the  mak- 
ing of  the  policy,  Pim,  being  in  difficulties,  ceased  to  carry  on 
the  trade  of  a  paper-maker  upon  the  premises.  Soon  after- 
wards Henry  Butler,  Pirn's  brother-in-law,  came  upon  the  prem- 
ises with  his  family,  —  it  did  not  appear  under  what  circum- 
stances, —  and  brought  a  large  quantity  of  cotton- waste,  which 
was  cleaned  and  dyed  there.  At  the  time  of  the  fire,  some  of 
the  cotton-waste  was  in  the  mill ;  and  several  witnesses  proved 
that  it  is  a  material  liable  to  spontaneous  ignition  ;  and  it  ap- 
peared that  insurance  offices  generally  decline  to  insure  prem- 
ises where  it  is  kept  or  used.  There  was,  however,  no  evidence 
to  show  how  the  fire  originated.  The  fact  of  the  cotton-waste 
being  cleaned  and  dyed  upon  the  premises  had  not  been  com- 
municated to  the  company.  It  was  also  proved  that  cotton- 
waste  is  used  in  large  quantities  in  the  manufacture  of  certain 
sorts  of  paper. 

Upon  this  evidence  it  was  objected  to  by  Sir  T.  Wilde  and 
Manning,  Sergeants,  and  F.  Robinson,  for  the  defendants,  that 
the  plaintiffs  had  failed  to  establish  the  affirmative  of  the  issue 
taken  by  the  second  plea.  That  the  allegation  in  the  second 
plea  traversed  by  the  second  plea  was  that  the  plaintiffs  were 
interested  in  the  property,  which  in  law  amounted  to  an  allega- 
tion of  a  joint  interest;1  whereas  the  interest  of  the  plaintiff 
Pim  was  that  of  a  mortgagor,  and  the  interest  of  Rogers  was 
that  of  a  mortgagee. 

It  was  answered  by  Sir  W.  Follett,  for  the  plaintiffs,  that  the 
insurance  having  been  effected  by  both  Pim  and  Rogers,  they 
were  properly  made  co-plaintiffs  as  co-promisees,  and  that  any 
interest  was  sufficient  to  satisfy  the  statute.  The  lord  chief 
justice,  upon  the  objection  being  taken,  was  disposed  to  non- 
suit the  plaintiffs,  but  after  bearing  Sir  W.  Follett,  his  lordship 
held  that  the  description  of  the  interest  was  sufficient;  where- 
upon a  bill  of  exception  was  tendered  on  behalf  of  the  defendants. 
1  And  see  Edwards  y.  Bishop  of  Exeter,  5  Bing.  N.  C.  660. 


Digit 


zed  by  GoOgk 


Pim  &  Rogers  v.  Reid,  6  Man.  &  G.  1.  253 

Increase  of  Risk.  —  Time  of. — Pleading. 

In  order  to  support  the  affirmative  of  the  third  and  fourth  is- 
sues, the  plaintiffs  gave  evidence  of  a  notice  of  loss,  and  showed 
that  afterwards  a  correspondence  took  place  between  the  in- 
surance office  and  the  plaintiffs,  which,  it  was  contended, 
amounted  to  a  dispensation  with  the  obligation  to  deliver  a  par- 
ticular account  of  the  loss. 

It  was  objected  for  the  defendants,  that  even  supposing  the 
correspondence  to  amount  to  a  waiver  of  the  condition  which, 
it  was  contended,  it  did  not,  still  the  defendants  were  entitled 
to  a  verdict  upon  the  fourth  issue,  which  was  formally  taken 
upon  the  precise  allegation  of  a  delivery  of  a  particular  account 
of  the  loss,  as  required  by  the  conditions  as  alleged  in  the 
declaration,  and  as  traversed  by  the  fourth  plea.  The  learned 
judge  overruled  the  objection. 

Upon  the  sixth  and  seventh  pleas,  his  lordship  told  the  jury 
that  the  questions  for  their  consideration  were :  first,  whether 
Butler  came  upon  the  premises,  and  carried  on  the  alleged  haz- 
ardous trade  there,  by  the  sufferance  and  permission  of  the 
plaintiffs ;  and  secondly,  whether  the  trade  carried  on  by  him 
was,  in  fact,  of  a  more  hazardous  description  than  that  which 
was  carried  on  by  the  plaintiffs  upon  the  premises,  at  the  time 
the  policy  was  effected. 

The  jury  returned  a  verdict  for  the  plaintiffs  upon  the  first 
five  issues,  and  for  the  defendants  upon  the  sixth  and  seventh. 

Channel!,  Sergeant,  on  behalf  of  the  plaintiffs  in  Easter  term,1 
obtained  a  rule  nisi  for  a  new  trial  (upon  the  ground  that  the 
verdict  was  against  evidence),  or  for  judgment  non  obstante 
veredicto  on  the  sixth  and  seventh  issues,  or  for  a  venire  de 
novo.  In  support  of  the  second  branch  of  this  rule,  he  con- 
tended that  the  condition  in  the  policy  did  not  require  notice 
of  any  alteration  in  the  risk  subsequent  to  the  time  when  the 
policy  was  effected,  and  during  the  current  year  over  which  it 
extended.     He  cited  Shaw  v.  Robberds? 

Manning,  Sergeant  (with  whom  was  F.  Robinson)  now 
showed  cause.  It  may  be  assumed,  upon  the  evidence,  that  the 
plaintiff  Pim,  even  if  he  did  exercise  a  control  over  the  busi- 
ness carried  on  by  Butler  upon  the  premises,  at  least  knew  of, 
and  assented  to,  its  being  carried  on  there.     It  is  not  necessary 

i  24th  April.  *   6  A.  &  E.  75;  1  N.  &  P.  279. 
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that  there  should  have  been  any  specific  assent  to  that  effect; 
it  would  be  sufficient  if  Pim  knew,  or  had  the  means  of  know- 
ing that  the  business  was  carried  on,  and  did  not  prevent  it 
In  1  Roll.  Abr.  tit.  Action  on  Case  (B),1  there  are  several  cases 
collected  showing  to  what  extent  a  party  was  liable  to  his 
neighbor  at  common  law,  before  the  Stats.  6  Ann.  c.  31,  and 
14  G.  3,  c  78,  for  an  injury  by  fire;  and  they  establish  that  if 
the  fire  was  occasioned  by  the  act  of  a  party  who  was  upon 
the  premises  with  the  assent  or  knowledge  of  the  owner,  the 
owner  was  liable.  [Cresswell,  J.  But  if  that  party  was  a  ten- 
ant?] No  demise  to  Butler  was  shown  in  this  case;  and  if 
there  were  one,  it  was  a  fact  within  the  knowledge  of  the  plain- 
tiffs and  not  of  the  defendants.  If  a  party  demise  without  any 
restriction  as  to  carrying  on  a  noxious  or  dangerous  trade,  and 
the  tenant  do  carry  on  such  a  trade,  the  landlord  is  liable.  In 
Rex  v.  Pedly*  it  was  held,  that  if  the  owner  of  land  let  a 
building  which  requires  particular  care  to  prevent  the  occupa- 
tion from  being  a  nuisance,  and  the  nuisance  occurs  for  want 
of  such  care  on  the  part  of  the  tenant,  the  owner  is  liable  to  an 
indictment  for  such  nuisance.  [Tindal,  C.  J.  In  that  case  it 
would  appear  that  the  buildings  complained  of  had  been  erected 
by  the  owner  himself.]  8 

But  supposing  Butler  was  not  the  tenant  of  Pim,  and  that 
he  came  on  the  premises  as  his  guest  or  merely  by  his  suffer- 
ance, the  rule  laid  down  in  Rolle  clearly  applies.  If  then  the 
risk  was  changed,  with  the  knowledge  of  the  insured,  the  policy 
was  vitiated  under  the  last  clause  of  the  first  condition,  which 
provides,  that  "if  any  person  insures  his  buildings,  and  shall 
cause  the  same  to  be  described  otherwise  than  as  they  really 
are,  to  the  prejudice  of  the  company,  or  shall  misrepresent  or 

1  Translated  in  1  Yin.  Abr.  tit.  Ac-  the  term."  From  this  note,  what  is  abore 
tions  (B)  for  Fire.  suggested  by  the  lord  chief  justice  would 
8  1  A.  &  E.  822 ;  2N.&M.  627.  appear  to  be  a  necessary  inference ;  but, 
8  This  would  be  so  according  to  the  from  the  case  itself,  as  stated  in  both  re- 
marginal  note  of  that  case  in  1  A.  &  E.  ports,  it  will  be  seen  that  the  nuisance 
822 ;  which  runs  thus :  "  If  the  owner  of  complained  of  (common  necessary-houses) 
land  erect  a  building  which  is  a  nuisance,  had  been  constructed  and  used  by  the 
or  of  which  the  occupation  is  likely  to  tenants  of  the  premises  before  the  time  at 
produce  a  nuisance,  and  let  the  land,  he  which  the  defendant  became  interested  in 
is  liable  to  an  indictment  for  such  nui-  the  property  by  purchasing  the  reTer- 
sance  being  continued  or  created  during  sion. 
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omit  to  communicate  any  circumstance  which  is  material  to  be 
made  known  to  the  company,  in  order  to  enable  them  to  judge 
of  the  risk  they  have  undertaken,  or  are  required  to  undertake, 
such  insurance  shall  be  of  no  force ; "  which  must  mean  that  it 
shall  be  void  ab  initio.  [Maule,  J.  Your  construction  would 
amount  to  this :  that  if  a  policy  were  effected  for  a  year,  and 
the  risk  remained  unchanged  for  eleven  months,  and  the  goods 
were  then  damaged  by  fire,  and  afterwards  a  trade  were  carried 
on  upon  the  premises,  without  notice  to  the  insurance  company 
before  the  expiration  of  the  year,  the  policy  would  be  avoided, 
and  the  insured  could  not  recover  for  the  previous  damage.] 
That  might  or  might  not  be.  In  such  a  case  the  right  of  action 
would  have  vested ;  and  it  may  be  that  the  policy  would  not  be 
avoided  retrospectively ;  but  it  is  sufficient  to  say  that  the  case 
supposed  is  not  this  case.  [Maule,  J.  The  pleas  do  not  allege 
that  a  reasonable  time  for  communicating  the  alteration  in  the 
risk  had  elapsed  before  the  loss,  and  that  no  notice  was  given.] 
It  would  have  been  more  technical  to  have  inserted  such  an 
allegation ;  but  it  is  mere  matter  of  form.  [Maule,  J.  It 
seems  to  me  more  like  substance.  It  is  not  inconsistent  with 
the  pleas  that  the  plaintiffs  had  taken  all  diligent  means  to  com- 
municate the  alteration  in  the  risk,  but  that  the  loss  occurred 
before  they  could  do  so.]  Here,  the  words  "  omit  to  commu- 
nicate" in  the  declaration  and  the  pleas,  after  pleading  over 
and  verdict,  must  be  taken  in  the  same  sense.  [Maule,  J.  To 
omit  to  do  something,  has  reference  to  something  that  a  party 
conld  do  ;  how  is  it  shown  here  that  the  thing  could  be  done? 
The  condition  in  the  policy  is  not  that  the  insured  shall  com- 
municate the  alteration  in  the  risk  before  the  loss.  But  the 
defendants  take  a  particular  event,  which  is  not  mentioned  in 
the  condition,  and  say  that  the  plaintiffs  did  not  communicate 
before  then.  The  allegation  in  the  pleas  is  not  even  a  general 
allegation  of  omission  to  communicate.]  The  term  "omis- 
sion "  means  something  more  than  the  mere  not  doing  an  act. 
It  means  the  not  doing  something  which  the  party  ought  to  have 
done,  and  had  the  power  of  doing.  [Maule,  J.  It  seems  to  me 
that  the  allegation  in  the  pleas  is  the  same  as  if  the  defendants 
had  said,  that  the  plaintiffs  did  not  communicate  before  the  loss ; 
and  they  might  as  well  have  said  that  they  did  not  communicate 
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before  their  birthday,  or  the  fire  at  the  Royal  Exchange.]  The 
reference  to  the  loss  is  merely  for  the  purpose  of  showing  that 
it  happened  after  the  alteration  in  the  risk,  and  the  omission  to 
communicate  it  [Tindal,  C.  J.  Suppose  the  assured  bad 
given  notice  to  the  company:  how  would  it  have  benefited 
them  ?  They  would  not  have  set  people  to  watch  the  prem- 
ises.] It  might  have  had  this  effect :  that  the  extra  risk  having 
been  incurred,  the  office  might  have  refused  to  renew  the  policy 
at  the  lower  rate  of  premium ;  or  the  extra  risk  may  be  consid- 
ered as  resembling  a  deviation  in  the  case  of  a  sea-policy,  in 
which  case  even  notice  would  not  have  availed  the  plaintifis. 

At  any  rate  the  defendants  will  be  entitled  to  a  new  trial 
upon  the  fourth  issue.  [Channel!,  Sergeant.  That  application 
cannot  be  entertained  now;  Deacon  v.  Stodhart',1  it  should 
have  been  made  as  a  cross  motion  within  the  proper  time,  or 
the  point  should  have  been  mentioned  when  the  present  rale 
was  obtained.  The  application  now  would  be  in  effect  a  cross- 
rule.]  Deacon  v.  Stodhart  was  decided  upon  the  rule  of  H. 
2,  W.  4,  reg.  I.  s.  65,  the  terms  of  which  were  not  adverted  to, 
and  which  was  supposed,  in  that  case,  to  apply  to  motions  for 
new  trials.  But  the  rule  speaks  expressly  of  the  less  ordinary 
cases  of  motions  in  arrest  of  judgment,  and  for  judgment  non 
obstante  veredicto,  studiously  excluding  motions  for  new  trials.2 
The  reason  why  a  motion  for  a  new  trial  must  be  made  within 
the  first  four  days  of  term  is,  that  the  successful  party  may  not 
be  delayed  beyond  the  time  at  which  he  is  entitled  to  sign  judg- 
ment, except  when  the  court  has  reason  to  doubt  the  propriety 
of  the  verdict.     That  reason  does  not  apply,  when  from  some 

1  2  Man.  &  G.  317;  2  Scott,  N.  R.  writ  of  error,  and  might,  and  ought  to 

557.  have  been  made  the  subject  of  a  demurrer 

2  There  is  a  general  heading  of  "  New  to  the  declaration  or  to  the  plea ;  but  the 
trial  —  Motion  in  arrest  of  judgment;  "  party  who  is  aggrieved  by  a  misdirection, 
bnt  the  sixty-fourth  section  relates  to  the  and  has  omitted  to  tender  a  bill  of  exeep- 
former,  the  sixty-fifth  to  the  latter.  The  tions,  has  no  remedy  but  by  a  motion  for 
sixty-fourth  merely  regulates  the  practice  a  new  trial.  In  framing  the  above  rule 
as  to  the  allowance  of  the  costs  of  the  of  H.  2,  W.  4,  it  seems  to  have  been  con- 
first  trial  in  cases  of  motions  for  a  new  sidered  that  it  would  be  unreasonable  to 
trial.  It  was  reasonable  to  limit  strictly  tie  up  the  hands  of  the  court  from  grant- 
the  period  for  application  for  rules  in  ar-  ing  relief  against  that  which  might  other- 
rest  of  judgment,  or  for  judgment  rum  wise  —  and  not  the  less  so  by  reason  of 
obstante  veredicto,  because  the  same  mat-  the  abolition  of  the  writ  of  attaint— be- 
ters  would  be  open  to  the  parties  upon  a  come  an  irreparable  injustice. 
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cause  the  party  is  otherwise  prevented  from  signing  judgment. 
Here,  however,  the  plaintiffs  having  obtained  a  rule  in  which, 
as  one  of  the  alternatives,  they  pray  for  a  new  trial,  the  de- 
fendants are  at  liberty  to  urge  any  topic  showing  which  of  the 
several  alternatives,  embraced  by  the  motion,  the  court  ought, 
under  all  the  circumstances  of  the  case,  to  adopt  The  defend- 
ants are  therefore  entitled,  under  the  present  rule,  to  show  that 
there  ought  to  be  a  new  trial,  as  well  on  the  ground  of  misdirec- 
tion, as  because  the  finding  upon  the  fourth  issue  is  directly  con- 
trary to  the  evidence ;  and,  if  not,  the  court  will  grant  them  a 
role  to  show  cause  why  a  new  trial  should  not  be  had  on  these 
grounds.  [Cress well,  J.  You  have  been  showing  cause  against 
my  brother  Channell's  rule;  and  are  not  called  on  to  move  now. 
A  new  trial  is  what  the  other  side  have  moved  for.] 

ChannelL,  Sergeant  (with  whom  were  Byles,  Sergeant,  and  E. 
James),  in  support  of  the  rule.     The  sixth  and  seventh  pleas  do 
not  set  up  any  defence,  arising  either  from  the  ordinary  law  of 
insurance,  or  from  the  terms  of  the  particular  policy.     Fraud 
or  misrepresentation,  or  the  suppression  of  any  fact  existing  at 
the  time  of  the  contract  being  entered  into,  are  defences  of  the 
first  class ;  but  none  such  are  set  up  in  this  case.    The  defend- 
ants, therefore,  must  depend  upon  the  express  terms  of  the 
policy.     And  they  are  bound  to  bring  the  case  clearly  within 
the  condition  which  they  allege  has  been  broken.     As  observed 
by  Tindal,  C.  J.,  in  the  case  of  Borradaile  v.  Hunter?  two  classes 
of  conditions  are  usually  inserted  in  policies  of  insurance,  the 
first  pointing  to  the  time  of  the  contract,  the  second  to  things 
which  may  occur  at  a  time  subsequent     Policies  that  contain 
the  latter  class  of  conditions  usually  require  an  indorsement  to 
be  made  upon  the  policy.     In  the  first  condition  of  the  present 
policy  it  is  expressly  stipulated  that  if  any  steam-engine,  stove, 
&c,  be  "  subsequently  introduced,  due  notice  must  be  given  to 
the  company,  and  the  same  allowed  by  them,  otherwise  the 
policy  will  be  void."     There  are  several  other  conditions  in  the 
.policy  whereby  notice  and  indorsement  of  things  done  subse- 
quently are  required.      In  these  cases  the  policy  would  be  for  a 
year,  defeasible  by  a  breach  of  the  condition.     But  the  condi- 
tion under  discussion  is  not  of  this  nature.     The  only  words 

*  5  Man.  &  6.  633 ;  5  Scott,  N.  B.  418. 
▼OL.   n.  17 
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that  raise  any  doubt  are  these :  "  Or  shall  misrepresent,  or  omit 
to  communicate  any  circumstance  which  is  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge  of  the 
risk  they  have  undertaken,  or  are  required  to  undertake,"  but 
looking  at  the  whole  condition,  it  clearly  refers  to  time  present 
"  Misrepresentation  "  must  necessarily  do  so,  and  the  term, 
"  omit  to  communicate,"  which  merely  points  to  a  suppression 
of  facts,  as  contradistinguished  from  misrepresentation,  cannot 
be  referred  to  a  different  period.  Where  there  is  a  clear  allusion 
to  time  subsequent  —  as  in  the  instance  of  the  introduction  of 
steam-engines,  &c.  —  a  notice  to  the  company,  and  an  allow- 
ance by  them,  are  required,  but  neither  is  mentioned  in  this 
instance.  [Coltman,  J.  According  to  your  construction,  the 
assured  would  not  be  bound  to  give  notice  of  such  an  altera- 
tion of  risk  at  the  renewal  of  the  policy.]  Certainly  not  till 
then.  Probably  they  might  be  required  to  do  so  then,  as  a 
renewal  would  be  tantamount  to  a  new  contract  The  argu- 
ment on  the  other  side  must  go  this  length,  that  if  a  dangerous 
trade  were  carried  on  upon  the  premises  for  one  day  or  one 
hour,  and  the  fact  was  not  communicated  to  the  company,  the 
policy  would  be  avoided,  although  no  fire  had  occurred.  Id 
Shaw  v.  Robberds?  the  plaintiff  insured  premises  against  fire, 
by  the  description  of  a  granary,  &c.,  and  "  a  kiln  for  drying 
corn,  in  use,"  communicating  therewith.  By  the  conditions  of 
insurance,  the  policy  was  to  be  forfeited  unless  the  buildings 
were  accurately  described,  and  the  trades  carried  on  therein 
specified ;  and  if  any  alteration  were  made  in  the  building,  or 
the  risk  of  fire  increased,  the  alteration,  &c.,  was  to  be  notified 
and  allowed  by  indorsement  on  the  policy,  otherwise  the  insur- 
ance to  be  void.  The  plaintiff  carried  on  no  trade  in  the  kiln 
except  that  of  drying  corn,  but,  on  one  occasion,  he  allowed  the 
owner  of  some  bark,  which  had  been  wetted,  to  dry  it  gratui- 
tously in  the  kiln,  and  this  occasioned  a  fire  by  which  the  prem- 
ises were  destroyed  on  the  third  day  after  the  drying  of  the 
bark  commenced.  Drying  bark  is  a  distinct  trade  from  drying 
corn,  and  more  hazardous,  and  insurers  charge  a  higher  pre- 
mium for  bark-kilns  than  corn-kilns ;  and  it  was  held  that  the 
assured  was  not  precluded  from  recovering,  either  on  the  ground 

*  6  A.  &  E.  75 ;  1  N.  &  P.  279. 
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of  an  alteration  of  risk,  or  (in  the  absence  of  fraud)  because 
the  fire  had  arisen  from  his  negligence.  There  the  fire  took 
place  in  consequence  of  the  very  act  complained  of,  which  was 
not  proved  to  be  the  case  in  the  present  instance.  In  that  case 
two  conditions  were  under  consideration,  the  third,  which  re- 
lated to  the  nature  of  the  building  and  the  trade  carried  on 
therein  at  the  time  the  policy  was  effected,  and  the  sixth,  which 
referred  to  alterations  or  additions  made  afterwards,  and  the 
court  adopted  the  distinction  between  conditions  as  to  time 
present  and  conditions  as  to  time  subsequent.1  A  policy  is 
often  made  out  in  point  of  fact  after  the  premium  has  been 
paid,  and  that  may  account  for  the  introduction  of  the  words, 
u  the  risk  they  have  undertaken."  The  contract  is  executory  in 
the  first  instance,  and  is  completed  when  the  policy  is  drawn 
up.  The  conditions  contemplate  a  tender  in  writing.  The 
words  "  have  undertaken  "  refer  to  the  policy  executed,  and  the 
words,  "  or  are  required  to  undertake,"  to  the  executory  nature 
of  the  contract  before  the  policy  is  effected.  It  is  consistent 
with  the  statement  in  these  pleas,  that  after  the  change  in  the 
trade  some  one  was  sent  to  give  notice  thereof  to  the  company,, 
and  that  the  fire  happened  before  he  arrived  at  the  office.  Each* 
allegation  in  the  pleas  is  hampered  by  the  terms  of  the  allega- 
tion as  to  the  point  of  time.  It  has  been  said  that  the  increase 
of  risk  was  like  a  deviation  in  a  sea  policy ;  but,  in  such  a  case,, 
the  insurance  is  upon  a  particular  ship  for  a  particular  voyage  ;, 

1  It  may  be  observed  that  the  judgment  creased  by  that  which,  although  injurious 
in  that  case  proceeds  upon  the  ground  to  the  insurers,  yet,  being  temporary, 
that  there  had  been  no  misdescription  of  would  not  be  capable  of  becoming  the 
the  premises,  within  the  third  condition  subject  of  "allowance  by  indorsement," 
of  the  policy,  and  no  alteration  in  the  unless  such  allowance  was  intended  to  be 
business,  by  the  feet  of  the  gratuitous  retrospective  as  well  as  prospective.  The 
drying  the  bark,  within  the  sixth.  But  case  was  probably  considered  to  be  one  of 
the  latter  condition  does  not  mention  an  hardship  on  the  plaintiff,  who  had  per- 
alteration  in  the  business.  It  speaks  of  mitted  the  owner  of  the  wetted  bark  to 
an  alteration  in  the  building  (which  there  use  his  premises  for  drying  it.  If,  how- 
dearly  had  not  been),  and  it  also  provides  ever,  neither  the  permission  nor  the  result 
that  if  "  the  risk  of  fire  to  which  such  could  affect  the  policy,  the  propriety  of 
building  is  confined  be  by  any  means  in-  the  course  taken  by  the  plaintiff  in  in- 
creased, notice  shall  be  given."  The  jury  creasing  the  chances  of  destruction  by 
found  that  drying  bark  was  more  dan-  fire,  without  the  knowledge  of  those  by 
gerous  than  drying  corn,  and  the  result  whom  the  additional  risk  was  to  be  borne, 
clearly  showed  that  the  risk  of  fire  had  would  appear  to  be  questionable, 
been   increased.     It  was,   however,  in- 
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it  is  like  an  insurance  upon  goods  in  a  particular  house,  in 
which  case  the  insurance  is  upon  the  goods  and  not  upon  the 
house,  although  the  policy  is  at  an  end  if  the  goods  are  removed. 
[Maule,  J.  The  argument  on  the  other  side  is,  that  any  in- 
crease of  risk  would  vitiate  the  policy.]  According  to  the  con- 
dition and  the  terms  of  these  pleas,  it  must  be  such  an  increase 
of  risk  as  was  material  to  be  made  knowu  to  the  company. 

(He  was  then  proceeding  to  argue  upon  the  effect  of  the  evi- 
dence when  he  was  stopped  by  the  court) 

Tindal,  C.  J.  It  appears  to  me  that  the  plaintiffs  are  en- 
titled to  judgment,  notwithstanding  the  verdict  upon  the  issue 
raised  by  the  sixth  and  seventh  pleas.  (His  lordship  read  the 
pleas  in  question.)  I  am  of  opinion  that,  on  general  principles, 
a  policy  of  insurance  is  not  avoided  by  an  alteration  in  the 
trade  carried  on  upon  the  premises.  Shaw  v.  Robberds  is  an 
authority  upon  that  point.1  Then,  the  question  is  whether  the 
present  policy  is  avoided  by  the  terms  of  the  condition  under 
consideration.  We  are  to  put  a  fair  and  reasonable  construc- 
tion upon  that  condition ;  and  it  would  be  neither  a  fair  nor 
reasonable  construction  that  the  policy  should  be  avoided  under 
the  circumstances  stated  in  these  pleas.  The  party  insured  is- 
14  to  communicate  any  circumstance  material  to  be  made  known 
to  the  company,  in  order  to  enable  them  to  judge  of  the  risk 
they  have  undertaken;"  but  how  can  an  alteration  in  the  busi- 
ness after  the  policy  has  been  effected  be  material  to  be  made 
known  to  the  company  to  enable  them  to  judge  of  the  risk  they 
have  undertaken  ?  This  condition  seems  to  refer  to  a  state  of 
circumstances  anterior  to  the  policy.  There  is  a  material  dis- 
tinction between  matters  to  vitiate  the  policy,  arising  subse- 
quently to  the  execution  thereof^and  such  matters  existing  at 
the  time  the  policy  is  effected.  The  statement  in  the  first  con- 
dition in  this  policy,  that  "  in  the  insurance  of  premises  which 
contain  any  steam-engine,  &c,  or  other  implement  in  or  by 
which  heat  is  produced  (common  fireplace  excepted),  the  con- 
struction and  circumstances  of  the  same  must  be  particularly 

1  In   Shaw  v.  Robberds  the   court   of  alteration  or  not,  was  immaterial  in  that 

queen's  bench  held  that  there  had  been  case,  the  conditions  being  silent  as  to 

no  alteration  in  the  trade  carried  on  upon  such  alterations,  and  referring  to  no  alter- 

the  premises,  although  it  is  true  that  the  ations  except  alterations  in  the  building, 

question,  whether  there  had  been  such  an  Vide  supra,  p.  259. 
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described  at  the  time  of  effecting  the  insurance,"  is  followed  by 
these  words:  "or,  if  subsequently  introduced,  due  notice  must 
be  given  to  the  company,  and  the  same  allowed  by  them,  other- 
wise the  policy  will  be  void."  There  is,  therefore,  a  specific 
declaration  that  if  the  mode  by  which  heat  is  produced  is  sub- 
sequently altered,  the  policy  is  to  be  void,  unless  notice  thereof 
has  been  given  to  the  company.  Then  comes  the  clause 
upon  which  the  present  question  arises :  "  In  the  insurance  of 
goods,  &c.,  the  building  or  place  in  which  the  same  are  depos- 
ited is  to  be  described,  the  quantity  and  description  of  such 
goods,  also  whether  any  hazardous  trade  is  carried  on,  or  any 
hazardous  articles  deposited  therein ;  and  if  any  person  or  per- 
sons shall  insure  his  or  their  buildings  or  goods,  and  shall  cause 
the  same  to  be  described  otherwise  than  they  really  are,  to  the 
prejudice  of  the  company,  or  shall  misrepresent,  or  omit  to  com- 
municate, any  circumstance  which  is  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge  of 
the  risk  they  have  undertaken  or  are  required  to  undertake,  such 
insurance  shall  be  of  no  force."  Now  it  would  be  obvious  that 
the  whole  of  this  clause  would  be  applicable  to  the  state  of  cir- 
cumstances before  the  policy  was  executed,  but  for  the  words 
"in  order  to  enable  them  to  judge  of  the  risk  they  have  under- 
taken or  are  required  to  undertake."  But  I  think  the  explana- 
tion of  the  words  given  by  my  brother  Channell  is  the  correct 
one;  and  that  they  refer,  in  the  first  place,  to  the  case  of  a  pol- 
icy that  has  been  effected,  and  in  the  second,  to  a  tender  before 
the  policy  has  been  effected ;  and  that  the  condition  does  not 
contemplate  any  change  after  the  execution  of  the  policy. 

Upon  these  grounds,  I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment  upon  the  sixth  and  seventh  issues,  non 
obstante  veredicto.  It  is  therefore  unnecessary  to  consider  the 
allegation  of  notice. 

Coltman,  J.  I  am  of  the  same  opinion.  Independently  of 
the  conditions,  there  is  nothing  contained  in  the  policy  from 
which  we  can  say  that  it  would  be  vacated  by  a  mere  change 
of  business.  It  is  effected  upon  a  paper-machine  and  other 
property  therein  described;  and  the  circumstances  of  cotton- 
waste  having  been  lodged  on  the  premises,  and  the  danger  of 
fire  having  been  thereby  increased,  must  be  provided  against  by 
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a  specific  condition ;  otherwise,  upon  the  authority  of  Shaw  v. 
Robberds,  the  policy  would  not  be  avoided.  As  regards  the 
present  case  no  answer  has  been  given  to  the  observation  of 
my  brother  Maule,  that,  at  any  rate,  the  policy  would  not  be 
avoided,  unless  a  reasonable  time  had  elapsed  for  the  commu- 
nication to  be  made  by  the  assured  to  the  company,  and  that 
the  pleas  do  not  allege  that  such  reasonable  time  had  elapsed. 
It  has  been  argued  that  after  verdict  the  allegation  in  the  pleas 
—  that  the  plaintiffs  omitted  to  communicate  the  loss  to  the 
company  —  must  be  taken  to  mean  that  the  plaintiffs  omitted 
to  do  what  they  had  an  opportunity  of  doing ;  but  the  allega- 
tion is,  that  they  omitted  to  make  the  communication  before  the 
loss  happened,  which  may  have  occurred  five  minutes  after  the 
alteration  took  place.  I  am  of  opinion,  for  these  reasons,  that 
the  pleas  are  bad  in  substance. 

Maule,  J.  I  also  am  of  opinion  that  the  sixth  and  seventh 
pleas  are  bad.  It  has  been  endeavored  to  support  them :  first 
upon  the  general  principles  of  the  law  of  insurance;  and, 
secondly,  upon  the  special  conditions  of  this  policy.  As  to  the 
first  point  it  has  been  argued  that,  independently  of  the  express 
provisions  of  the  policy,  if  hazardous  articles  or  a  hazardous 
trade  were  introduced  upon  the  premises  with  the  knowledge 
or  assent  of  the  assured,  after  the  policy  was  effected,  it  would 
be  thereby  avoided.  But  I  conceive  the  law  to  be  otherwise ; 
and  that,  in  the  absence  of  fraud,  such  an  alteration  would  not 
vitiate  the  policy ;  and  that  the  insurers  must  pay  for  any  loss, 
notwithstanding  such  alteration,  unless  by  some  condition  in 
the  policy  they  have  provided  against  it.  Upon  general  prin- 
ciples, therefore,  I  think  the  present  policy  has  not  been  avoided ; 
and  this  disposes,  in  my  opinion,  of  the  pleas  under  considera- 
tion, as  far  as  they  are  contended  to  be  good,  independently  of 
the  conditions  in  the  policy. 

But  it  is  argued,  in  the  second  place,  that  the  pleas  bring  the 
case  within  the  first  condition  of  this  policy ;  which,  it  is  con- 
tended, requires  that  if  any  change  has  taken  place  in  the  risk 
after  the  policy  has  been  effected,  such  change  shall  be  commu- 
nicated to  the  company.  This  question  depends  upon  the 
words  of  the  condition  itself,  and  also  upon  those  of  the  pleas. 
Now  in  the  pleas  the  defendants  have  selected  the  time  down 
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to  which  they  say  the  plaintiffs  were  required  to  give  notice  of 
the  alteration  of  the  risk ;  namely,  down  to  the  time  of  the  loss. 
Bat  it  appears  to  me  that  this  has  no  connection  with  the  mat- 
ter in  hand  ;  and  that  they  might  as  well  have  said  that  the 
plaintiffs  were  to  communicate  the  alteration  within  ten  min- 
utes next  ensuing,  or  before  the  Sunday  next  following.  Inde- 
pendently of  this,  however,  I  agree  with  my  lord  as  to  the  con- 
struction of  the  first  conditions  in  this  policy.  It  states,  first, 
what  shall  be  enumerated  in  the  proposal  to  insure ;  and  men- 
tions that  manufactories  containing  furnaces,  stoves,  &c,  are 
chargeable  at  additional  rates.  It  then  provides  for  the  subse- 
quent introduction  of  steam-engines,  stoves,  &c.  In  the  pro- 
posals to  be  delivered  in  as  to  the  insurance  both  of  buildings 
and  goods,  the  description  of  the  trade  carried  on  is  required 
to  be  stated;  which  clearly  refers  to  the  time  when  the  pro- 
posals are  made.  Then  comes  the  provision  that  if  the  party 
shall  misdescribe  the  buildings  or  goods,  or  shall  misrepresent, 
or  omit  to  communicate,  any  circumstance  to  the  company,  the 
insurance  is  to  be  void.  The  whole  argument  on  the  part  of 
the  defendant  may  be  said  to  rest  upon  the  words  in  the  latter 
part  of  this  provision,  —  "to  enable  them  to  judge  of  the  risk 
they  have  undertaken ; "  and  it  is  said  that  this  points  to  some- 
thing to  take  place  after  the  policy  has  been  effected.  But  that 
which  is  to  be  done  after  the  policy  has  been  effected  is,  not 
a  representation  by  the  assured,  but  a  judging  of  the  risk  by  the 
insurer.  I  think  full  effect  will  be  given  to  the  condition  by 
reading  it  in  this  way :  u  In  the  particulars  delivered  in,  the 
party  desirous  of  making  an  insurance  shall  rightly  describe 
the  buildings  and  goods  to  be  insured,  and  shall  not  misrepre- 
sent or  omit  to  communicate,  any  circumstance  material  to  be 
made  known  to  the  company,  in  order  to  enable  them  to  judge, 
before  they  execute  the  policy,  of  the  risk  they  will  incur  after 
they  have  executed  it"  I  think,  therefore,  that  these  pleas 
could  not  be  made  good,  inasmuch  as  no  defence  is  given  by 
these  conditions  which  the  defendants  did  not  possess  under 
the  general  law  of  insurance. 

Cresswell,  J.  I  quite  agree  with  the  rest  of  the  court.  Sup- 
posing that  an  alteration  of  the  circumstances  under  which  the 
business  bad  been  previously  carried  on  upon  the  premises  had 
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been  made  without  fraud,  I  think  that  the  policy  would  not 
have  been  vitiated  by  the  conditions ;  and  certainly  would  not 
have  been  by  the  general  law  of  insurance.  As  to  the  condi- 
tion in  question,  to  adopt  the  language  of  the  judgment  of  the 
court  in  Shaw  v.  Robberds,  I  think  that  "  it  points  to  the  de- 
scription of  the  premises  given  at  the  time  of  insuring;  and 
that  description  was,  in  this  instance,  perfectly  correct.  Noth- 
ing which  occurred  afterwards,  not  even  a  change  of  business, 
could  bring  the  case  within  that  condition,  which  was  fully  per- 
formed when  the  condition  first  attached."  Indeed,  it  seems  to 
be  agreed  that  the  present  condition  would  have  no  bearing 
upon  the  question  as  to  the  change  of  risk,  but  for  the  words 
"  they  have  undertaken."  I  think  it  clear,  however,  that  these 
words  do  not  apply  to  anything  to  take  place  during  the  current 
year.  The  policy  is  to  be  valid  from  the  8th  of  October,  1840, 
and  so  long  as  the  assured  shall  duly  pay  or  cause  to  be  paid 
the  premium  to  the  company,  and  the  acting  directors  of  the 
company  for  the  time  being  shall  agree  to  accept  the  same.  No 
fresh  proposal  appears,  therefore,  to  be  expressly  required  on 
either  side  at  the  end  of  the  first  year ;  but  it  may  then  be  very 
material  for  the  company  to  know  of  any  change  in  the  extent 
of  the  risk,  to  enable  them  to  determine  whether  or  not  they 
will  continue  the  insurance.  I  do  not,  however,  disagree  with 
the  view  taken  by  the  rest  of  the  court  of  the  words  in  the  con- 
dition ;  and  I  quite  concur  in  the  technical  view  taken  of  the 
pleas.  Rule  absolute. 

Mannings  Sergeant,  then  moved  for  a  new  trial  on  the  third 
issue,  and  submitted  that  the  motion  was  in  time.  [Cress- 
well,  J.  Can  you  have  a  new  trial  after  judgment?]  The 
judgment  remains  ambulatory  during  the  term.  Judgment  has 
been  arrested  formerly  even  after  execution  issued.  As  yet 
there  is  no  judgment  of  the  court,  though  the  judges  bave  pro- 
nounced an  opinion.  [Tindal,  C.  J.  Why  did  you  not  make 
a  cross  motion,  or  state  at  the  time  the  plaintiffs  obtained  their 
rule  nisi,  that  you  meant  to  take  advantage  of  the  objections?] 
The  defendants  were  not  bound  to  know  anything  about  that 
motion  till  they  were  served  With  the  rule.  By  the  issue  taken 
on  the  replication,  the  plaintiffs  admitted  that  their  action  was 
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barred  by  the  pleas,  if  the  facts  stated  in  those^  pleas  were  true. 
[Maule,  J.  You  were  bound  to  know  that  you  had  got  a  ver- 
dict on  bad  pleas.  Cresswell,  J.  •  The  defendants  had  no 
right  to  speculate  upon  the  success  of  one  motion  before  they 
made  another.] 

The  learned  sergeant  therefore  Took  nothing. 

Channel^  Sergeant,  on  a  subsequent  day 1  moved  for  a  writ 
of  inquiry  to  assess  the  damages  for  the  plaintiffs.  Undoubt- 
edly in  Clement  v.  Lewis?  where  the  jury  had  found  for  the  de- 
fendapt  in  six  out  of  eight  pleas  comprehended  in  the  last  of 
two  issues,  and  for  the  plaintiff  on  the  residue  of  those  pleas 
and  on  the  first  issue,  without  assessing  damages,  and  the  plain- 
tiff had,  pursuant  to  the  decision  of  the  court  below,  entered 
up  judgment  on  non  obstante  veredicto  as  to  the  pleas  found  for 
the  defendant,  with  an  award  of  a  writ  of  inquiry,  and  final 
judgment  for  the  damages  found  by  the  inquisition,  &c,  a  court 
of  error  reversed  the  judgment  of  the  court  below,  as  to  the 
award  of  the  writ  of  inquiry  and  the  final  judgment  thereon, 
and  remitted  the  record  to  the  court  below,  directing  that  court 
to  award  a  venire  de  novo  to  try  the  first  issue  and  the  last,  as 
far  as  related  to  the  pleas  found  for  the  plaintiff;  holding,  that 
the  verdict  found  for  the  plaintiff  on  both  issues  was  void,  be- 
cause no  damages  had  been  assessed.  Clement  v.  Lewis,  how- 
ever, appears  to  have  been  decided  upon  the  old  rule,  —  that  in 
all  cases,  when  any  point  was  omitted  whereof  attaint  lay,  the 
omission  should  not  be  supplied  by  a  writ  of  inquiry  of  dam- 
ages, but  by  a  writ  of  venire  de  novo.  As  the  writ  of  attaint  is 
now  abolished  by  the  6  G.  4,  c.  50,  §  60,  that  rule  no  longer 
applies.     He  also  referred  to  Eichorn  v.  Lemaitre? 

A  rule  nisi  having  been  granted, 

Wilde  4*  Manning,  Sergeants,  two  days  afterwards,  showed 
cause. 

Channel^  Sergeant,  was  heard  in  support  of  the  rule. 

Per  Curiam.  The  plaintiffs  must  take  upon  themselves  the 
risk  of  issuing  the  writ  of  inquiry. 

Rule  discharged  with  costs  settled,  by  payment  of  the  amount 
of  the  loss  without  costs.4 

1  13th  June.  8  2  Wils.  867. 

23B.&.  B.  297  ;  7  J.  B.  Moore,  200.         *  The  writ  of  error  upon  the  bill  of 
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exceptions,  and  upon  the  judgment  for  the  by  payment  of  the  amount  of  the  lost 

plaintiffs,  non  obstante  veredicto,  was  not  without  costs.1 
proceeded  with,  the  action  being  settled, 

The  doctrine  of  this  case  has  been  very  risk,  are  warranties  promissory,  and  that 

much  shaken    in  England  by  the  more  any  change,  increasing  the  hazard,  avoids 

recent  decision  in  Sillem  v.  Thornton,  3  the  policy ;  though  it  may  possibly  be  oth- 

£1.  &  B.  868  (1854),  and  the  rule  pre-  erwise  if  the  fire  was  not  caused  by  the 

vailing    in    America   restored,  that   all  change.    See  Flanders  on  Fire  Insurance, 

descriptions   in  the   policy,  affecting  the  p.  488. 


Grant  &  another  vs.  The  Howard  Insurance  Company  of 

New  York.2 

(Supreme  Court,  New  York,  May  Term,  1848.) 

Howe-building,  —  Repairs. 

A  policy  of  fire  insurance  contained  a  provision  that  the  building  insured  should  not  be 
appropriated  to  carrying  on  therein  any  trade,  business,  or  vocation  mentioned,  such  M 
houses  building  or  repairing.  Held,  that  the  provision  was  not  violated  by  making  ordi- 
nary and  necessary  repairs  upon  the  building.  Held,  also,  that  whether  the  making  of 
repairs  upon  the  building  was  an  increase  of  the  risk,  was  a  question  of  fact  for  the 
jury,  in  the  absence  of  specific  language  in  the  policy. 

The  case  is  sufficiently  stated  in  the  opinion. 

C.  Humphrey  8f  J.  A.  Spencer,  for  the  plaintiffs. 

W.  C.  Noyes,  for  the  defendants. 

By  the  Court,  Nelson,  C.  J.  The  building  was  undergoing 
repairs  at  the  time  of  its  destruction  by  fire,  and  the  principal 
question  in  the  case  is,  whether  such  repairs  are  included  in  the 
memorandum  of  special  rates.  If  so,  the  policy  was  undoubt- 
edly suspended,  for  one  of  its  provisions  was,  that  in  case  the 
building  should  be  appropriated,  applied,  or  used  to  or  for  the 
purpose  of  carrying  on  or  exercising  therein  any  trade,  busi- 
ness, or  vocation  denominated  hazardous  or  extra  hazardous, 
or  specified  in  the  memorandum  of  special  rates,  &c,  the  policy 
should  be  of  no  effect  so  long  as  the  building  should  be  so 
appropriated,  applied,  or  useds  The  memorandum  referred  to 
specifies  "  houses  building  or  repairing,"  and  it  is  insisted  that 
the  repairs  in  this  case  fall  within  the  last  branch  of  this  clause, 
viz.,  house  repairing.     I  think  not     It  is  manifest  that  the 

1  This  and  the  preceding  notes  to  this  case  are  taken  from  the  original  report 
*  5  Hill,  10. 
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clause,  taken  in  connection  with  the  provision  in  the  policy, 
relates  to  carrying  on  the  trade  or  occupation  of  house-building 
and  house-repairing  in  or  about  the  building  insured,  and  not 
to  the  repairs  of  the  particular  building  itself.  It  was  the  ap- 
propriation of  the  building  to  these  purposes  that  the  provision 
in  the  policy  was  directed  against  and  prohibited.  The  lan- 
guage is,  that  the  building  shall  not  be  "  appropriated,  &a,  for 
the  purpose  of  carrying  on  or  exercising  therein  any  trade,  busi- 
ness, or  vocation,"  "  specified  in  the  memorandum  of  special 
rates,"  among  others,  u  houses  building  or  repairing."  It  would 
be  perverting  a  very  plain  and  explicit  prdvision  of  the  contract 
to  apply  either  branch  of  the  phrase  "  houses  building  or  repair- 
ing "  to  the  subject  of  the  insurance  itself,  and,  in  respect  to 
the  first  branch,  such  an  application  would  be  especially  absurd 
and  nonsensical,  for  it  would  amount  to  a  prohibition  against 
building  a  house  already  built 

Again,  to  adjudge  that  the  clause  under  consideration  relates 
to  the  repairs  of  the  house  insured,  would  have  the  effect  to  cut 
off  all  right  of  making  any  repairs,  however  proper  and  neces- 
sary,—  a  construction  that  should  not  be  admitted  except  upon 
tbe  most  clear  and  explicit  terms. 

In  the  case  of  Dobson  v.  Sotheby,  Mood.  &  Malk.  90,  the 
policy  was  on  a  building  in  which  no  fire  was  to  be  kept,  or 
hazardous  goods  deposited.  The  premises  required  tarring,  and 
a  fire  was  consequently  lighted,  and  a  tar  barrel  brought  into 
the  building  for  the  purpose  of  performing  the  necessary  opera- 
tions. In  the  absence  and  by  the  negligence  of  the  plaintiff's 
servant,  the  tar  boiled  over,  took  firey,  communicated  with  that 
in  tbe  barrel,  and  the  premises  were  burned  down.  Lord  Ten* 
terden  observed,  that  "the  condition  must  be  understood  as 
forbidding  only  the  habitual  use  of  fire,  or  the  ordinary  deposit 
of  hazardous  goods,  not  their  occasional  introduction  for  a 
temporary  purpose  connected  with  the  occupation  of  the  prem- 
ises. The  common  repairs  of  a  building  necessarily  require 
the  introduction  of  fire  upon  the  premises,  and  one  of  the  great 
objects  of  insuring  is  security  against  the  negligence  of  servants 
and  workmen." 

The  remaining  question  in  the  case,  viz.,  as  to  the  effect  of 
the  new  erections  upon  the  contract,  depends  upon  two  other 
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conditions  annexed  to  the  policy.  These  conditions  are,  1.  uIf, 
after  insurance,  &c,  the  risk  shall  be  increased  by  any  means 
whatever  within  the  control  of  the  assured,  or  if  such  buildings 
or  premises  shall  be  occupied  in  any  way  so  as  to  render  the 
risk  more  hazardous  than  at  the  time  of  insuring,  such  insur- 
ance shall  be  void  and  of  no  effect;"  and  2.  a  If,  during  the 
insurance,  the  risk  be  increased  by  the  erection  of  buildings,  or 
by  the  use  or  occupation  of  neighboring  premises,  or  otherwise, 
or  if,  for  any  other  cause,  the  company  shall  so  elect,  it  shall  be 
optional  with  the  company  to  terminate  the  insurance  after 
notice  given  to  the  assured  or  his  representative  of  their  inten- 
tion to  do  so ;  in  which  case  the  company  shall  refund  a  rat- 
able proportion  of  the  premium."  The  latter  condition  it  is  not 
material  to  notice,  as  the  policy  is  unaffected  thereby  until  the 
company  elect  to  interfere  and  put  an  end  to  it  on  the  happen- 
ing of  any  or  either  of  the  events  provided  against ;  and  as  it 
respects  the  former,  the  judge  charged  very  explicitly  in  relation 
thereto. 

It  was  insisted  by  the  counsel  for  the  defendants,  that  the 
erection  of  the  new  buildings  on  the  premises  of  the  plaintiffs 
adjoining  the  building  insured,  together  with  the  alterations  in 
the  latter,  in  judgment  of  law  enhanced  the  risk  insured  against, 
and  per  se  avoided  the  policy ;  and  that  the  learned  judge,  there- 
fore, erred  in  submitting  the  question  to  the  jury  as  matter  of 
fact.  There  are  several  cases  directly  holding  the  contrary.  A 
building  may  be  altered  so  as  to  vary  from  the  description  in 
the  representation,  if  the  risk  is  not  thereby  increased,  as  was 
decided  in  the  case  of  The  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend. 
72.  There  the  assured,  in  a  fire  policy  upon  a  steam  saw-mill, 
represented  it  to  be  a  "  wooden  building  about  one  hundred  and 
thirty  feet  long  by  thirty  feet  broad."  An  addition  was  after- 
wards put  up  on  the  side  for.a  boiling-house,  making  the  building, 
for  about  forty  feet  of  its  length  in  the  centre,  forty  feet  broad, 
instead  of  thirty  feet  as  was  represented.  It  was  submitted  to 
the  jury  whether  the  risk  was  thereby  increased,  who  found  it 
was  not,  and  gave  a  verdict  in  favor  of  the  assured  for  the  loss. 
The  same  doctrine  was  laid  down  and  applied  in  the  case  of 
Stebbins  v.  The  Globe  Ins.  Co.  2  Hall,  632,  and  in  Stetson  v. 
Massachusetts  Mutual  Ins.  Co.  4  Mass.  R.  330.     See  also  1 
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Phillips  on  Ins.  290.  In  Slebbins  v.  The  Globe  Ins.  Co.  the 
plaintiff  had  erected  buildings  contiguous  to  the  one  injured, 
upon  ground  vacant  at  the  time  of  the  insurance,  and  the  ques- 
tion was  left  to  the  jury  whether  or  not  the  risk  was  thereby 
materially  enhanced. 

As  there  is  no  express  prohibition  contained  in  the  policy 
against  the  erection  of  additional  or  adjoining  buildings,  it  is 
not  for  the  court  to  interpolate  such  a  condition  by  construction 
or  implication,  so  as  to  avoid  the  contract  whether  the  company 
have  sustained  any  injury  thereby  or  not;  and  especially  should 
we  not  do  so,  when  we  see  that  the  parties  themselves  have 
taken  care  expressly  to  provide  against  such  alterations  or  addi- 
tions as  materially  enhance  the  risk,  and  thereby  operate  to  the 
prejudice  of  the  company. 

I  think  the  case  was  properly  submitted  to  the  jury,  and  that 
we  cannot  consistently  disturb  the  verdict  upon  the  evidence 
before  us.  New  trial  denied. 


McEwen  &  others  vs.   The    Montgomery  County  Mutual 
Insurance  Company.1 

(Supreme  Court,  New  York,  May  Term,  1843.) 

Parol  Notice  of  Prior  Insurance. 

In  case  a  policy  of  fire  insurance,  which  requires  notice  of  prior  insurance,  does  not  pro- 
•vide  that  such  notice  shall  be  made  part  of  the  application,  or  that  it  shall  be  in  writ- 
ing, verbal  notice  will  be  sufficient.  And  in  such  case  notice  to  a  regular  agent  of  the 
company  given  while  he  is  engaged  in  the  business  and  acting  within  the  scope  of  his 
authority  is  notice  to  the  company. 

The  case  is  sufficiently  stated  in  the  opinion. 

D.  Cady,  for  the  plaintiffs. 

N  Hill,  Jr.,  for  the  defendants. 

By  the  Court,  Bronson,  J.  Notice  of  the  prior  insurance 
upon  the  same  property  was  in  the  nature  of  a  condition  pre- 
cedent, and  if  notice  was  not  given,  the  policy  was  void  from 
the  beginning. 

Was  it  necessary  that  the  notice  should  be  in  writing?     If  it 

i  5  Hill,  101. 
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must  be  given  as  a  part  of  the  application  for  insurance,  then 
undoubtedly  it  must  be  in  writing,  for  it  is  one  of  the  condi- 
tions of  insurance  annexed  to  the  policy  that  the  application 
shall  be  made  in  writing.  But  there  is  nothing  in  the  policy 
requiring  the  notice  to  be  inserted  in  the  application.  The 
words  are,  if  there  be  already  any  other  insurance  "  not  notified 
to  this  corporation,"  the  policy  shall  be  of  no  effect.  Nothing 
is  here  said  about  the  application,  and  although  notice  inserted 
in  the  application  would  unquestionably  be  good,  it  is  evident 
from  another  part  of  the  contract  that  the  defendants  did  not 
themselves  contemplate  that  mode  of  giving  notice.  They  re- 
quired applications  for  insurance  to  be  made  in  writing  "  ac- 
cording to  the  printed  forms  prepared  by  the  company."  And 
their  printed  forms,  which  contain  blanks  to  be  filled  up  by  the 
applicant,  have  no  blank  to  be  filled  with  notice  of  a  prior  in- 
surance. But  it  is  enough  that  they  have  not  required  the 
notice  to  be  inserted  in  the  application. 

There  is,  then,  nothing  but  a  provision  in  general  terms  for  a 
notice,  without  prescribing,  either  in  terms  or  by  necessary  im- 
plication, the  mode  in  which  it  should  be  given.  In  such  cases 
verbal  notice  is  good ;  unless  the  notice  be  a  legal  proceeding, 
and  then  it  should  be  in  writing  Rex  v.  Surrey,  5  Barn.  &  Aid. 
539;  Gilbert  v.  Columbia  Turnpike  Co.  3  John.  Cas.  107; 
Matter  of  Cooper,  15  John.  533 ;  Miner  v.  Clark,  15  Wend.  425; 
Id.  p.  428,  per  Bronson,  J.  If  the  defendants  intended  to  re- 
quire a  written  notice,  they  should  have  said  so. 

Notice  was  given  to  the  agent,  Wilcox,  and  the  only  remain- 
ing question  is,  whether  that  was  notice  to  the  company.  The 
geueral  doctrine  that  notice  to«the  agent  is  notice  to  the  princi- 
pal, is  undeniable.  But  it  is  said  that  Wilcox  is  a  special 
agent,  and  that  his  authority  did  not  extend  to  receiving  notice 
of  a  prior  insurance.  He  was  not  retained  for  a  single  transac- 
tion, but  was  employed  to  solicit  risks,  and  negotiate  contracts 
for  the  company  with  anybody  and  everybody  who  might  wish 
to  insure ;  and  as  to  that  particular  business  he  was  a  geueral 
agent.  Third  persons  dealing  with  him  had  a  right  to  judge  of 
the  extent  of  his  authority  from  the  nature  and  course  of  the 
business  in  which  he  was  employed,  without  being  affected 
by  any  special  instructions  or  other  limitation  of  his  authority 
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which  did  not  come  to  their  knowledge.  His  appointment 
was  not  necessarily  in  writing,  and  it  does  not  appear  that  the 
power  under  which  he  acted  was  communicated  to  the  plain- 
tiffs. But  I  shall  lay  no  stress  upon  that  fact,  and  will  consider 
the  case  on  the  assumption  that  the  written  appointment  of 
Wilcox  was  laid  before  the  plaintiffs  at  the  time  the  business 
was  transacted. 

To  understand  the  extent  of  the  agent's  power,  it  will  be 
proper  to  take  some  notice  of  the  nature  and  course  of  the 
business  in  which  he  was  engaged.  These  companies,  for  the  pur* 
pose  of  extending  their  business,  send  out  agents  to  solicit  risks 
and  negotiate  contracts  of  insurance.  The  agent  is  furnished 
with  the  form  of  the  contract  which  the  company  proposes  to 
make,  and  the  conditions  on  which  it  is  willing  to  assume  the 
hazard.  He  is  also  furnished  with  a  blank  for  a  written  appli- 
cation to  be  filled  up  and  subscribed  by  any  one  who  may  wish 
to  insure.  When  such  a  person  is  found,  the  papers  are  laid 
before  him  by  the  agent,  a  survey  is  made,  the  amount  of  pre- 
mium settled,  the  blank  application  is  filled  up  and  signed,  a 
premium  note  is  made,  and  five  per  centum  or  some  other  por- 
tion of  the  premium  is  paid  down.  The  agent  receives  the 
application,  note,  and  money,  and  transmits  them  to  his  prin- 
cipals. The  company  thereupon  makes  out  a  policy  bearing 
even  date  with  the  note  and  application,  and  sends  it,  either 
directly  or  through  the  agent,  to  the  person  insured.  The  agent 
is  appointed  and  sent  out  for  the  purpose  of  inviting  men  to  in- 
sure, and  encouraging  them  to  do  so  by  transacting  the  business 
in  such  a  way  as  to  save  them  the  necessity  of  either  going  or 
sending  to  the  office  of  the  company.  As  to  everything  else 
which  is  required  of  the  applicant,  he  may  confessedly  deal  with 
the  agent,  and  I  think  he  may  do  so  in  giving  notice  of  a  prior 
insurance.  Indeed,  it  seems  to  be  necessary  that  the  notice 
should  be  given  to  the  agent  to  prevent  its  reaching  the  com- 
pany too  late.  It  must  be  given  before  the  contract  is  com- 
pleted, or  else  the  policy  is  declared  void.  The  policy  is  dated 
and  takes  effect  from  the  time  the  business  was  transacted  with 
the  agent,  and  if  notice  is  not  given  to  him,  it  may  often  hap- 
pen that  the  company  will  not  receive  it  until  after  the  date  of 
the  contract. 


Digit 


zed  by  (^OOgk 


272     Potter  v.  Ontario,  etc.  Mut.  Ins.  Co.  5  Hill,  147. 

Objection  to  Notice. 

I  think  the  company  must  have  intended  that  notice  of  a 
prior  insurance  should  be  giver*  to  the  agent.  But  it  is  not 
necessary  to  maintain  that  position,  They  commissioned  Wil- 
cox to  negotiate  contracts  for  them,  and  notice  to  him  while  he 
was  engaged  in  that  business  and  acting  within  the  scope  of 
his  authority,  was  notice  to  his  principals.  And  this  is  so 
whether  he  was  a  general  or  special  agent.  If  I  appoint  an 
attorney  to  purchase  a  house  for  me,  and  the  agent,  while  en- 
gaged in  that  business,  has  notice  of  a  prior  unregistered  deed, 
my  title  will  be  affected  by  the  notice.  Jackson  v.  Sharp,  9 
John.  163.  The  principle  is  a  familiar  one.  The  power  under 
which  the  agent  acts  never  provides  in  terms  that  notice  may 
be  given  to  him ;  but  the  notice  is  good,  for  the  reason  that, 
while  acting  within  the  scope  of  his  authority,  whether  a  gen- 
eral or  special  agent,  he  stands  in  the  place  of  the  principal, 
and  persons  dealing  with  him  are  for  most  purposes  regarded  as 
dealing  with  the  principal. 

If  the  defendants  had  provided  that  the  notice  should  be 
made  a  part  of  the  application,  or  that  it  should  be  made  in 
writing,  the  plaintiffs  could  not  succeed.  But  the  defendants 
asked  nothing  but  notice,  and  that  they  had  through  their 
agent.  As  the  notice  was  properly  given  to  the  agent,  it  is  of 
no  consequence  that  he  neglected  to  communicate  it  to  the 
company.  New  trial  granted. 


Potter  vs.  The  Ontario  and  Livingston  Mutual  Insurance 

Company.1 

(Supreme  Court,  New  York,  May  Term,  1843.) 

Objection  to  Notice. 

If,  in  reply  to  a  notice  of  other  insurance,  the  company's  secretary  says,  "  We  have  received 
your  notice  of  additional  insurance,"  and  offer  no  objection  to  it,  it  will  be  considered 
that  the  company  approved  of  it 

When  a  policy  requires  notice  of  other  insurance,  subject  to  the  company's  approval  of  the 
same,  the  company  has  its  election  to  continue  or  terminate  the  risk  upon  receipt  of  such 
notice ;  but  the  policy  remains  in  force  until  notice  of  its  termination  is  given. 

i  5  Hill,  147. 
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The  case  is  sufficiently  stated  in  the  opinion. 

&  Stevens,  for  the  plaintiff. 

J.  Dickson  Sf  M.  T.  Reynolds,  for  the  company. 

By  the  Court,  Bronson,  J.     When  the  plaintiff  obtained 
farther  insurance  upon  the  mill,  it  was  his  business  to  give 
notice  thereof  to  the  company,  and  either  have  the  same  in- 
dorsed crn  the  policy,  or  otherwise  acknowledged  and  approved 
by  the  defendants  in  writing.     If  he  neglected  to  comply  with 
this  condition,  the  policy  was  to  cease  and  be  of  no  further 
effect.     This  is  putting  the  case  in  the  most  favorable  light  for 
the  defendants.     The  plaintiff  gave  notice  in  due  time  of  the 
farther  insurance,  and  the  same  was  acknowledged  by  the  de- 
fendants in  writing.     But  the  notice  of  further  insurance  was 
to  be  u  acknowledged  and  approved  "  by  the  company,  and  it  is 
said  that  there  was  no  approval.     That  may  be  true  if  we  look 
only  at  the  literal  reading  of  the  answer  which  the  defendants 
gave  to  the  notice.     But  I  take  the  rule  to  be,  that  a  writing 
contains  all  that  may  fairly  be  implied  from  it,  and  it  is  difficult 
to  read  the  answer  without#inferring  that  the  defendants  meant 
to  approve,  as  well  as  acknowledge,  the  notice  of  a  further  in- 
surance.    What   else    could    the    defendants    have   intended? 
They  say  to  the  plaintiff,  "  We  have  received  your  notice  of 
additional  insurance,"  and  there  they  stop.     There  was  no  dis- 
approval, nor  was  there  any  suggestion  that  the  matter  was  re- 
served  for  future  consideration.     The  plaintiff  could  not  but 
understand  from  the  answer  that  the  notice  —  or  the  further  in- 
surance, if  such  be  the  true  reading  of  the  clause  —  was  "ac- 
knowledged and  approved,"  and  that  nothing  further  remained 
to  be  done.     Let  us  apply  Dr.  Paley's  rule  in  relation  to  the 
performance  of  contracts.     He  says :   u  Where  the  terms  of  a 
promise  admit  of  more  senses  than  one,  the  promise  is  to  be 
performed  in  that  sense  in  which  the  promisor  apprehended  at 
the  time  the  promisee  received  it"     Now,  how  did  the  defend- 
ants apprehend  at  the  time  that  the  plaintiff  would  receive 
their  answer?     If  they  secretly  reserved  the  right  of  approval 
or  disapproval  at  a  future  period,  could  they  have  believed  that 
their  written  answer  would  be  so  received  by  the  plaintiff?     I 
think  not.     They  must  have  intended  the  plaintiff  should  un- 
derstand from  the  answer  that  everything  which  was  necessary 
VOL.  u.  is 
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to  a  continuance  of  the  policy,  and  consequently  that  they  ap- 
proved, as  well  as  acknowledged  the  further  insurance.  Let  os 
look  a  little  further  into  the  contract,  to  see  how  much  was  in- 
tended by  this  provision  for  a  notice  and  approval.  A  subse- 
quent clause  in  the  policy  provides  for  a  ratable  apportionment 
of  the  loss  between  the  different  companies,  in  case  of  a  further 
insurance  on  the  same  property.  The  primary  object  of  the 
clause  under  consideration  was,  to  secure  a  notice  to  the  com- 
pany of  any  other  insurance,  to  the  end  that  they  might  the 
more  certainly  have  the  benefit  of  a  pro  rata  distribution  in  case 
a  loss  should  happen.  The  penalty  of  a  forfeiture  of  the  policy 
was  therefore  imposed  on  the  plaintiff  if  he  should  neglect  to 
give  the  notice.  In  this  view  of  the  case  the  condition  was 
performed  the  moment  the  defendants  received  the  notice  and 
acknowledged  the  same  in  writing.  But  there  is  another  feature 
in  the  case  which  shows  that  something  more  than  a  notice 

was  intended The  defendants  refused  to  insure  to  the 

amount  of  more  than  two  thirds  of  the  value  of  the  property, 
and  thus  left  the  applicant  to  stand  bis  own  insurer  as  to  the 
remaining  third.  This  was  calculated  to  secure  care  and 
watchfulness  on  his  part;  and  by  the  word  "approved,"  the  de- 
fendants intended  to  reserve  the  right  of  putting  an  end  to  the 
policy  in  case  of  any  further  insurance.  When  the  notice  was 
received,  they  bad  an  election  to  continue  or  terminate  their 
risk.  They  were  at  liberty  to  say, iC  This  policy  shall  cease  and 
be  of  no  further  effect,"  or  they  might  allow  the  risk  to  continue. 
But  the  company  had  nothing  more  than  the  right  of  election. 
They  could  not  continue  to  take  the'fruits  of  the  contract  with- 
out incurring  the  hazard  ;  and  if  they  intended  to  terminate  the 
policy,  the  plaintiff  was  entitled  to  know  it,  to  the  end  that  be 
might  cause  himself  to  be  insured  in  some  other  quarter.  Now 
what  was  done  ?  The  defendants  had  all  the  facts  before  them, 
and  could  as  well  decide  the  question  in  an  hour  as  in  a  month. 
They  say  to  the  plaintiff,  "  We  have  received  your  notice  of  ad* 
ditional  insurance."  Nothing  was  said  about  putting  an  end 
to  the  contract,  nor  was  there  any  intimation  that  the  question 
was  reserved  for  future  consideration.  The  plaintiff  would 
reasonably  infer  from  such  an  answer  that  the  defendants  bad 
elected  to  continue  the  risk,  and  they  had  no  right  to  leave  him 
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under  that  impression  until  after  a  loss  bad  happened,  and  then 
say  to  him  that  their  election  had  not  been  made.  Honesty  and 
fair  dealing  forbid  it.  It  was  said  in  argument  that  the  secre- 
tary had  no  power  to  approve  or  make  an  election  for  the  com- 
pany in  this  matter.  That  may  be  so.  But  he  was  the  proper 
organ  of  the  company  for  the  purpose  of  communicating  their 
determination  to  the  plaintiff.  It  is  not  necessary  to  consider 
his  letter  as  the  act  of  approval  or  election ;  but  only  as  the 
evidence  that  the  company  had  acted.  There  can  be  no  doubt 
that  the  letter  was  sufficient  evidence  of  that  fact,  and  I  have 
therefore  treated  the  words  of  the  secretary  as  being  the  lan- 
guage of  the  company. 

But  let  it  be  granted  that  the  defendants  have  never  elected 
to  continue  the  policy,  and  how  will  the  case  stand?  They 
certainly  have  never  elected  to  put  an  end  to  it  Making 
further  insurance  did  not  work  a  forfeiture  of  the  policy  unless 
the  plaintiff  neglected  to  give  notice  "  with  all  reasonable  dili- 
gence," and  there  is  no  pretence  of  any  such  neglect  On  re- 
ceiving notice,  it  was  for  the  defendants  to  say  whether  the 
contract  should  terminate  or  not ;  and  until  they  made  the  elec- 
tion the  policy  continued  in  force.  This  is,  I  think,  the  reason- 
able construction  of  the  contract,  and  if  that  be  so,  there  is  no 
longer  any  difficulty  in  the  case.  The  policy  was  in  full  force 
at  the  time  the  loss  happened  and  the  cause  of  action  accrued. 
Indeed,  it  is  in  full  force  still.  All  other  questions  made  upon 
the  trial  were  decided  in  the  plaintiff's  favor  at  the  circuit  If 
the  judge  had  intimated  a  different  opinion,  the  case  would 
have  been  open  to  further  explanation.  We  do  not  therefore 
go  beyond  the  point  on  which  the  nonsuit  was  ordered. 

New  trial  granted. 

See  MtUer  v.  Eagle  Life  fr  Hea/th  Ins.  Int.  Co.  1  Bosw.  338 ;  S.  C.  1.  Life  & 
Co.  2  E.  D.  Smith,  268;  S.  C.  1  Life  &  Ac.  Ins.  R.  455  ;  Hoffman  v.  jEtna  Int. 
Ac.Lw.R.375;  Peacock  v.  New  York  Life     Co.  32  N.  Y.'405,413  (1865). 
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Burritt  vs.  The    Saratoga    County    Mutual   Fire    Insur- 
ance Company.1 

(Supreme  Court,  New  York,  May  Term,  1848.) 
Concealment.  —  Disclosure  of  Buildings. 

The  conditions  annexed  to  a  policy  issued  by  a  mutual  insurance  company,  after  provid- 
ing that  all  applications  for  insurance  should  be  in  writing  according  to  the  printed  forms 
prepared  by  the  company,  further  provided  that  the  application  should  state  the  rela- 
tive situation  of  the  building  insured  in  respect  to  all  other  buildings  standing  within 
ten  rods,  and  that  any  misrepresentation  or  concealment  in  the  application  should 
render  the  policy  void.  The  printed  form  of  application  prepared  by  the  company  and 
used  by  the  assured,  contained  a  note  in  the  margin  thus:  "  Relative  situation  as  to  other 
buildings,  distance  from  each,  if  less  than  ten  rods;  "  and  in  the  blank  opposite  to  this, 
the  assured  inserted  a  description  of  five  buildings  which  stood  within  the  distance  speci- 
fied, but  omitted  to  mention  several  others  standing  within  the  same  distance.  Held, 
that  the  omission,  however  innocent,  was  fatal  to  the  policy;  and  this,  whether  material 
to  the  risk  or  not. 

Assumpsit  on  a  policy  of  insurance,  tried  before  Monet], 
C.  J.,  at  the  Tomkins  circuit,  in  September,  1842.  On  the 
19th  of  December,  1837,  the  defendants  insured  the  plaintiff, 
Joseph  Burritt,  against  loss  or  damage  by  fire  "on  his  store 
situate  in  the  village  of  Ithaca,  $1,600 ;  reference  being  had  to 
the  application  of  said  Joseph  Burritt  for  a  more  particular  de- 
scription, and  as  forming  a  part  of  this  policy,  during  the  term 
of  five  years."  Annexed  to  the  policy  were  u  Conditions  of  in- 
surance," as  follows,  viz.:  1.  u  All  applications  for  insurance 
must  be  made  in  writing,  according  to  the  printed  forms  pre- 
pared by  the  company.  Such  application  shall  contain  the 
place  where  the  property  is  situated  [and,  among  other  things], 
its  relative  situation  as  to  other  buildings;  distance  from  each, 
if  less  than  ten  rods ;  for  what  purpose  occupied,"  &c ;  2. 
"  Such  application  may  be  made  either  by  the  applicant  or  by  a 
surveyor,  and  in  all  cases  the  insured  will  be  bound  by  the  ap- 
plication, for  the  purpose  of  taking  which,  such  surveyor  will 
be  deemed  the  agent  of  the  applicant ; "  6.  "  If  any  person  in- 
suring any  property  in  this  company  shall  make  any  misrepre- 
sentation or  concealment  in  the  application,  &cM  such  insurance 
shall  be  void  and  of  no  effect"     The  printed  forms  of  applica- 
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tioua  prepared  by  the  company  contained  a  marginal  note  as 
follows :  "  Relative  situation  as  to  other  buildings  —  distance 
from  each,  if  less  than  ten  rods  ; "  at  the  right  hand  of  which 
note  was  a  blank  to  be  filled  up  by  the  applicant.  This  blank 
the  plaintiff  filled  in  his  application  with  the  description  of  five 
buildings  as  standing  within  ten  rods  from  the  building  insured. 
Several  other  buildings,  and  among  the  number  a  cabinet- 
maker's shop,  all  standing  within  the  ten  rods,  were  not  men- 
tioned in  the  application.  The  plaintiff's  store  was  an  ordinary 
hazard,  and  the  rate  of  premium  was  15  per  cent  The  rate 
for  a  cabinet-maker's  shop  was  from  25  to  30  per  cent.  On  the 
28th  of  May,  1840,  a  fire  commenced  in  the  cabinet-maker's 
shop,  which  communicated  to  the  plaintiff's  store  and  damaged 
it  to  the  amount  of  $850 ;  and  for  that  loss  this  action  was 
brought.  The  judge  charged  the  jury  in  relation  to  the  survey 
or  application,  that  "  it  did  not  amount  to  a  warranty ;  that 
there  must  be  evidence  to  the  jury  (which  is  disclaimed  in  this 
cause)  of  fraudulent  misrepresentation,  or  fraudulent  conceal- 
ment of  facts.-  That  an  accidental  omission  to  insert  in  the 
application  (without  fraud)  a  building  within  the  ten  rods  did 
not  make  void  the  policy  ;  and,  therefore,  that  the  mere  omis- 
sion to  insert  the  cabinet  shop,  under  the  facts  of  this  case, 
where  fraud  is  disclaimed,  did  not  avoid  the  policy."  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  defendants  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

D.  Wright  SfJ.A.  Spencer^  for  the  defendants. 

B.  Johnson,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  In  the  law  of  insurance  a  repre- 
sentation is  not  a  part  of  the  contract  but  is  collateral  to  it. 
Au  express  warranty  is  always  a  part  of  the  contract,  and  a 
reference  in  the  policy  to  a  survey  or  other  paper  will  not  make 
such  paper  a  part  o(  the  contract,  so  as  to  change  what  would 
otherwise  be  a  mere  representation  into  a  warranty.  Jefferson 
Lis.  Co  v.  Cothealy  7  Wend.  72 ;  Snyder  v.  Farmers'  Ins.  Co.  13 
Wend.  92,  and  S.  C.  in  error,  16  Wend.  481 ;  Delonguemare  v. 
Tradesman's  Ins.  Co.  2  Hall,  589 ;  1  Marsh.  Ins.  (Condy)  346- 
350,  451 ;  1  Phil.  Ins.  346,  347,  ed.  of  1840.  But  these  cases 
admit,  what  no  one  could  well  deny,  that  the  policy  may  so 
speak  of  another  writing  as  to  make  it  a  part  of  the  contract, 
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although  not  actually  embodied  in  the  policy.  And  to  that 
effect  see  Routledge  v.  Burrell,  1  H.  Black.  254;  Worsley  v.  Wood, 
6T.R.  710 ;  Roberts  v.  Chenango  Ins.  Co.  3  Hill,  501.  Now 
here,  the  policy  not  only  refers  to  the  plaintiff's  written  applica- 
tion "for  a  more  particular  description  n  of  the  property  insured, 
but  it  refers  to  it  "  as  forming  a  part  of  this  policy."  The  ap- 
plication was  thus,  by  express  words,  made  part  and  parcel  of 
the  contract,  and  the  two  instruments  must  be  read  in  the  same 
manner  as  though  they  had  been  actually  moulded  into  one. 

How  then  stands  the  question  of  warranty  ?  The  plaintiff 
was  required  by  the  "conditions  of  insurance,"  and  by  the  form 
of  application  with  which  he  was  furnished,  to  state  the  "  rela- 
tive situation  [of  the  store]  as  to  other  buildings  —  distance 
from  each,  if  less  than  ten  rods."  To  this  he  answered  by 
mentioning  five  buildings  as  standing  within  ten  rods.  Al- 
though he  did  not  in  terms  say  there  was  no  other  building 
within  the  t^n  rods,  he  must  have  intended  that  his  answer 
should  be  received  and  understood  by  the  company  as  affirming 
that  fact ;  and  as  the  answer  is  to  be  regarded  as  parcel  of  the 
contract,  I  find  it  difficult  to  resist  the  conclusion  that  the  plain- 
tiff has  agreed  that  there  were  no  other  buildings  within  the  ten 
rods  than  those  mentioned  in  the  application.  Men  are  not  at 
liberty  to  put  a  different  construction  upon  their  language  when 
the  contract  is  to  be  enforced,  from  that  in  which  they  intended 
the  words  should  be  received  by  the  other  party  at  the  time  the 
contract  was  made.  I  am  strongly  inclined  to  the  opinion  that 
there  was  a  warranty ;  but  there  is  another  feature  in  the  case 
which  renders  it  unnecessary  to  settle  that  question. 

In  marine  insurance  the  misrepresentation  or  concealment  by 
the  assured  of  a  fact  material  to  the  risk  will  avoid  the  policy, 
although  no  fraud  was  intended.  It  is  no  answer  for  the  as- 
sured to  say  that  the  error  or  suppression  was  the  result  of  mis- 
take, accident,  forgetfulness  or  inadvertence.  It  is  enough  that 
the  insurer  has  been  misled,  and  has  thus  been  induced  to  enter 
into  a  contract  which,  upon  correct  and  full  information,  he 
would  either  have  declined,  or  would  have  made  upon  different 
terms.  Although  no  fraud  was  intended  by  the  assured,  it  is 
nevertheless  a  fraud  upon  the  underwriter,  and  avoids  the  policy. 
Bridges  v.  Hunter,  1  Maul.  &  Selw.  15 ;    Macdowall  v.  Eraser, 
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Doug.  260 ;  Ftiz/ierbert  v.  Mather,  1  T.  R.  12 ;  Carter  v.  Boehm, 
3  Burr.  1905;  Bufe  v.  Turner,  6  Taunt  338;  Curry  v.  Com- 
monweafth  Ins.  Co.  10  Pick.  636;  N.  Y.  Bowery  Ins.  Co. 
v.  N.  Y  Fire  Ins.  Co.  17  Wend.  359;  1  Marsh.  Ins.  (Condy) 
451-453,  465;  1  Phil.  Ins.  214,  303.  The  assured  is  bound, 
although  no  inquiry  be  made,  to  disclose  every  fact  within  his 
knowledge  which  is  material  to  the  risk.  But  this  doctrine 
cannot  be  applicable,  at  least  not  in  its  full  extent,  to  policies 
against  fire.  If  a  man  is  content  to  insure  my  house  without 
taking  the  trouble  to  inquire  of  what  materials  it  is  constructed, 
how  it  is  situated  in  reference  to  other  buildings,  or  to  what 
uses  it  is  applied,  he  has  no  ground  for  complaint  that  the  haz- 
ard proves  to  be  greater  than  he  had  anticipated,  unless  I  am 
chargeable  with  some  misrepresentation  concerning  the  nature 
or  extent  of  the  risk.  It  is  therefore  the  practice  of  companies 
which  insure  against  fire  to'  make  inquiries  of  the  assured  in 
some  form,  concerning  all  such  matters  as  are  deemed  material 
to  the  risk,  or  which  may  affect  the  amount  of  premium  to  be 
paid.  This  is  sometimes  done  by  the  conditions  of  insurance 
annexed  to  the  policy,  and  sometimes  by  requiring  the  applicant 
to  state  particular  facts  in  a  written  application  for  insurance. 
When  thus  called  upon  to  speak,  he  is  bound  to  make  a  true 
and  full  representation  concerning  all  the  matters  brought  to  his 
notice,  and  any  concealment  will  have  the  like  effect  as  in  the 
case  of  a  marine  risk.  See  1  Phil.  Ins.  284,  285,  ed.  of  1840. 
It  is  not  necessary,  for  the  purpose  of  avoiding  the  policy,  to 
show  that  any  fraud  was  intended.  It  is  enough  that  informa- 
tion material  to  the  risk  was  required  and  withheld. 

This  doctrine  i 8  fatal  to  the  present  action.  The  plaintiff  was 
plainly  and  directly  called  upon  to  state  the  relative  situation  of 
the  store  as  to  all  other  buildings  within  the  distance  of  ten 
rods ;  and  he  omitted  to  mention  several  buildings  which  stood 
within  that  distance,  and  among  the  nugaber  was  one  which 
was  far  more  hazardous  than  that  to  which  the  policy  applied. 
If. there  could  be  any  doubt  that  the  facts  concealed  were  ma- 
terial to  the  risk,  the  question  should  have  been  left  to  the  jury. 

But  there  is  a  further  view  of  the  case  which  is  still  more 
decisive  against  the  action ;  and  it  is  one  in  which  the  material- 
ity of  the  concealment  is  not  open  for  discussion.     The  plaintiff 
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was  required  by  the  conditions  annexed  to  the  policy,  and  by 
the  printed  form  of  application  which  he  used,  to  give  the  infor- 
mation which  he  withheld. 

And  it  was  one  of  the  "  conditions  of  insurance  "  that  if  he 
should  "  make  any  misrepresentation  or  concealment  in  the  ap- 
plication "  the  policy  should  be  "  void,  and  of  no  effect.,,  Noth- 
ing is  said  about  fraud ;  but  any  concealment  in  the  application 
avoids  the  policy.  And  yet  the  jury  was  instructed  that  there 
must  be  a  fraudulent  concealment  of  facts.  That  position  can- 
not be  maintained  without  making  a  new  contract  for  the 
parties. 

A  warranty  by  the  assured  in  relation  to  the  existence  of  a 
particular  fact  must  be  strictly  true,  or  the  policy  will  not  take 
effect;  and  this  is  so  whether  the  thing  warranted  be  mate- 
rial to  the  risk  or  not  It  would,  perhaps,  be  more  proper  to 
say,  that  the  parties  have  agreed  on  the  materiality  of  the  thing 
warranted,  and  that  the  agreement  precludes  all  inquiry  on  the 
subject.  See  the  cases  already  cited,  and  Fowler  v.  JEUna  Ins. 
Co.  6  Cowen,  673,  and  7  Wend.  270,  S.  G;  1  Phil.  Ins.  351, 
354.  Here  the  parties  have  by  their  contract  placed  a  misrep- 
resentation or  concealment  in  relation  to  particular  facts  upon 
the  same  footing  as  a  warrauty.  They  have  agreed  that  the 
misrepresentation  or  concealment  shall  avoid  the  policy,  and  we 
have  nothing  to  do  with  the  inquiry  whether  the  fact  misrepre- 
sented or  concealed  was  material  to  the  risk.  The  jury  should 
•  have  been  instructed  to  find  a  verdict  for  the  defendants. 

The  Chief  Justice  and  Cowen  J.,  being  members  of  the 
company,  gave  no  opinion.  New  trial  granted. 

SoeDennisony.  ThomastonMut.Ina.Co.,     122,  post;   Chaffee  v.  Cattaraugus  Comtf 
ante,  p.  87,  and  cases  cited;  French  r.    Mid.  Int.  Co.  18  N.  T.  376  (1858). 
Chenango  County  Mut.  Ins.  Co.  7  Hill, 
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The  Howard  Insurance  Company  of  New  York  vs.  Scribner 

&  others.1 

(Supreme  Court,  New  York,  May  Term,  1843.) 

Double  Insurance. 

Double  insurance  occurs  only  when  the  second  insurance  is  upon  the  same  property  pre- 
cisely as  that  covered  by  the  first  Therefore,  in  the  case  of  an  insurance  in  the  sum  of 
$1,000  on  fixtures,  and  $8,000  on  stock,  and  another  insurance  of  $5,000  on  fixtures  and 
stock  as  one  parcel,  a  double  insurance  has  not  been  effected. 

The  amount  of  recovery  on  the  first  policy  in  such  case  held  not  to  be  affected  by  the  exist- 
ence of  the  second  policy. 

The  case  is  stated  in  the  opinion. 

M.  T.  Reynolds,  for  the  plaintiffs. 

W.  C.  Noyes,  for  the  defendants.. 

By  the  Court,  Cowen,  J.  The  defendants'  policy  was  on 
buildings  described  and  insured  as  two  distinct  parcels,  about 
which  there  is  no  dispute.  By  the  same  policy  they  insured 
$1,000  on  fixtures  and  utensils,  and  $3,000  on  stock.  The 
jEtna  Company  subsequently  insured1  $  5,000  on  the  fixtures 
and  stock  as  one  parcel  Out  of  fixtures  worth  $  9,894.91,  the 
plaintiffs  lost  $5,918.76;  and  out  of  stock  worth  $2,996.35,  they 
lost  $2,684.01. 

The  defendants'  policy  contained  a  clause  in  these  words : 
"And  in  case  of  any  other  insurance  upon  the  property  hereby 
insured,  whether  prior  or  subsequent  to  the  date  of  this  policy, 
the  insured  shall  not  in  case  of  loss  or  damage  be  entitled  to 
demand  or  recover  on  this  policy  any  greater  portion  of  the  loss 
or  damage  sustained  than  the  amount  hereby  insured  shall  bear 
to  the  whole  amount  insured  upon  said  property."  The 
iEtna  policy  contained  a  clause  to  the  same  effect. 

Were  this  the  ordinary  case  of  double  insurance,  no  question 
is  made  that  the  plaintiffs'  recovery  should  have  been  cut  down 
to  a  proportional  amount  Lucas  v.  Jefferson  Insurance  Com* 
pany,  6  Cowen,  635.  A  man  may  insure  the  same  subject 
against  fire  in  several  offices,  to  any  amount,  due  notice  being 
given  to  each,  and  the  fact  noted  on  the  respective  policies. 
1   Bell's  Com.  629;  2  Phill.  on  Ins.  59,  2d  ed.     The  effect  is, 

1  5  Hill,  298. 
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that  each  office  then  stands  in  the  relation  of  co-surety  with 
the  other,  according  to  the  several  amounts  for  which  they  un- 
dertook, just  as  if  they  had  all  underwritten  the  same  policy. 
The  several  policies  are  considered  as  one.  Stopping  here, 
therefore,  the  insured  may  sue  and  recover  on  one  or  more  of 
them  to  the  extent  of  bis  entire  loss,  if  the  sums  subscribed 
will  cover  it,  and  those  who  pay  the  loss  may  compel  contribu- 
tion for  the  payment  from  the  others,  in  the  proportion  that  each 
of  the  sums  subscribed  by  them  bears  to  the  whole  amount  of 
subscriptions.  6  Co  wen,  635;  2  Phill.  on  Ins.  606.  Bee 
Hughes  on  Ins.  45 ;  Millar  on  Ins.  271,  272 ;  Park  on  Ins.  373  ; 
Condy's  Marsh.  146.  To  avoid  this  circuity,  the  clause  in 
question  was  introduced. 

By  this,  the  double  recovery  and  contribution  is  performed  in 
a  single  action ;  the  defendant  being  allowed  to  recoup  the 
same  amount  which  he  must  formerly  have  recovered  over 
against  those  who  stood  by  bis  side.  The  clause,  it  seems,  has 
not  always  been  received  with  perfect  favor.  Stacey  v.  The 
FrmMin  Ins.  Co.  2  Watts  &  Serg.  506,  542.1  But  no  question 
has  ever  been  made  that  this  and  the  like  clauses  in  policies ' 
must  have  effect,  when  the  case  for  which  they  provide  clearly 
exists.  Parties  to  a  contract  may  fix  damages  for  a  breach,  by 
a  provision  in  the  contract  itself,  if  the  measure  prescribed  vio- 
late no  rule  of  policy  or  equity.  ,Tbe  clause  in  question  was 
probably  intended  to  substitute  proportional  abatement  for  con- 
tribution, in  all  those  cases  in  which  the  latter  would  otherwise 
have  been  required  by  the  common  law:  and  is  perhaps  suffi- 
cient to  answer  that  end.  Have  we  here  that  single  policy, 
that  relation  of  sureties  which  calls  for  contribution?  The 
sums  subscribed  may  be  and  often  are  different ;  but  none  of 
the  numerous  books  cited  show  that  the  right  to  contribution 
has  ever  been  supposed  to  arise  without  the  subject  matter  in- 
sured being  exactly  the  same  in  each  policy.  It  is  not  enough 
that  the  insured  be  the  same.  He  may  take  policies  on  different 
things,  on  different  risks  pertaining  to  the  same  thing,  or  on 
different  interests  in  respect  to  the  same  thing.  In  each  case 
the  demand  for  a  loss  against  one  insurer  is  in  no  way  affected 
by  the  subscription  of  another.      Oodin  v.  London  Ass.  Co. 

Mate,  p.  108. 
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1  Burr.  489, 495;  1  W.  Bl.  103, 105,  S.  C. ;  Park,  on  Ins.  375. 
We  must  here  regard  the  first  as  in  effect  two  separate  policies 
insuring  $1,000  on  the  fixtures  and  $3,000  on  the  stock.  Then, 
to  warrant  contribution,  we  want  two  separate  policies,  or  one 
insuring  separate  sums  on  each.  The  assured,  however,  took 
only  one  policy,  insuring  an  entire  sum  on  one  parcel.  The 
Bubject  was  therefore  different.  In  the  first  it  was  separate,  in 
the  second,  compound ;  and  such  a  difference  may  as  well  be 
extended  to  fifty  as  to  only  two  subjects.  The  several  subjects 
are  found  to  be  substantially  different  when  an  effort  is  made  to 
effect  contribution.  The  counsel  for  both  parties  agree,  that  in 
order  to  do  so,  the  $5,000  must  be  divided  into  two  parts,  one 
being  applied  to  the  fixtures  and  the  other  to  the  stock.  It  is 
not  denied  that  the  division  must  be  entirely  arbitrary;  and  the 
different  methods  proposed  by  the  parties  best  accord  with  their 
respective  interests.  Neither  has  cited  any  case  where  such  a 
thing  has  been  done,  nor  mentioned  any  principle  by  which  we 
should  be  authorized  thus  to  modify  the  contracts  of  parties. 
Something  like  it  was,  I  perceive,  once  attempted  by  a  private 
hand,  and  with  about  the  same  success  as  has  attended  the 
efforts  of  counsel  here.  Stevens  on  Average,  194,  Am.  ed. 
of  1817.  The  struggle  of  the  learned  author  was  to  make  at 
least  a  single  indemnity  out  of  both  policies;  and  anything 
short  of  indemnity  would  not  be  just  to  the  assured.  If  we 
were  authorized  to  impute  fraud  or  evasion  to  the  assured,  we 
might  then  allow  the  defendants  to  divide  and  apply  the  sum 
in  their  own  way.  But  the  policy  from  which  they  claim  to 
benefit,  was  noted  on  their  own,  and  they  admit  that  due  notice 
was  given  to  them.  They  have  acquiesced,  either  knowing  of 
the  variance,  or  at  least  neglecting  to  obtain  proper  information 
and  to  take  measures  for  having  it  corrected  or  explained.  The 
plaintiffs  evidently  intended  to  insure  only  the  balance  of  an 
interest  which  they  thought  was  not  covered  by  the  defendants' 
insurance  —  an  insurance  that  proves  in  fact  unequal  to  the 
loss.  Possibly  the  second  policy  may,  under  the  circumstances, 
be  so  construed  as  to  effect  the  intended  object;  but  how  much 
may  be  recovered  upon  the  iEtna  policy  is  not  the  question. 
It  is  enough  to  see  that  the  insurance  is  not  double.  The  case 
of  Harris  v.   The  Ohio  Insurance  Company,  5  Ham.  466,  468, 
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did  not  raise  the  question  of  contribution  or  abatement  The 
first  policy  was  declared  void,  because  notice  of  tbe  second  was 
not  given.  It  comes  out  in  the  course  of  the  opinion  that  one 
was  on  goods,  and  the  other  on  store  and  goods ;  but  the  latter 
might  have  been  for  separate  sums  on  each. 

We  are  of  opinion  that  the  court  below  was  right  in  holding 
that  the  plaintiffs  might  recover  on  the  defendants'  policy  with- 
out reference  to  the  JEtna  policy.  Judgment  affirmed. 


Sir  John  Hare  &  others  vs.  Barstow  &  others.1 

(Queen's  Bench,  Trinity  Term,  1843.) 

Policy.  —  Construction.  —  Ambiguity.  —  Oral  Evidence. 

A  policy  of  insurance  mentioned  a  building,  oil-mill,  of  one  floor  only,  with  stone  sad 
tile,  occupied  by ,  for  crushing  of  linseed  and  grinding  of  dyewood,  but  no  refin- 
ing of  oil  therein,  £1,000;  on  fixed  machinery  and  millwright  works,  including  all  the 
standing  and  growing  gear  therein,  £1,000;  one  engine-house  adjoining  the  mill,  £900; 
one  steam-engine  therein,  £300;  one  logwood  warehouse,  in  which  chopping  dyewood 
is  performed,  communicating  with  the  mill,  £200 ;  one  warehouse  on  the  other  side  of 
the  mill,  to  the  east  side,  merely  for  the  stowing  of  goods,  £300.  Held,  that  there  was 
no  ambiguity  in  U>e  policy,  and  that  evidence  was  not  receivable  to  show  that  it  was 
intended  to  insure  the  machinery  and  gear  in  the  logwood  warehouse. 

Action  on  a  policy  of  insurance  upon  an  "  oil-mill  and  mill- 
wrights' gear  therein,9'  "  including  "all  standing  and  growing  gear 
therein,"  "on  fixed  machinery,  and  millwrights' work  therein," 
against  \he  defendants,  as  directors  of  the  Yorkshire  Life  & 
Fire  Insurance  Company.  Plea,  after  payment  of  £276  into 
court,  that  the  plaintiffs  had  sustained  no  damages  to  a  greater 
amount.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Lon- 
don sittings  after  Michaelmas  term,  1842,  it  appeared  that  the 
action  was  brought  to  recover  £495  12s.  The  premises  of  the 
plaintiffs  generally  went  by  the  name  of  the  mill  or  oil-mill 
belonging  to  the  plaintiffs;  but  they  were  divided  into  several* 
parts  —  a  warehouse,  engine-house,  and  boiler,  and  a  place 
where  logwood  was  ground;  the  plaintiffs  being  grinders  of 
logwood  as  well  as  crushers  of  oil.     The  machinery  was  moved 

1  8  Jurist,  928. 
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by  a  steam-engine  in  the  engine-house  —  all  on  the  ground  floor. 
The  whole  of  the  first  floor  above  was  used  as  a*store-room. 
There  was  one  entire  roof,  and  there  were  four  walls  inclosing 
the  whole  premises.  The  stat.  9  Geo.  4,  c  13,  requires  the  in- 
surance to  be  effected  in  the  manner  pursued  by  the  plaintiffs. 
The  agent  of  the  defendants  had  looked  over  the  whole  of  the 
premises  before  the  insurance  was  effected,  and  had  altered  the 
form  of  the  original  proposal.  The  logwood-house  was  par- 
tially burnt,  and  the  machinery  therein  damaged.  In  a  letter, 
dated  the  6th  January,  1841,  the  plaintiffs  claimed  £452  12*. 
for  damages  sustained  in  the  dyewood  mill,  &c.  The  value  of 
the  machinery  was  stated  in  the  policy  to  be  £1,000.  For  the 
purpose  of  showing  that  the  whole  mill  was  meant  to  be  in- 
sured, evidence  was  given  of  the  original  proposal,  and  of  the 
value  of  the  machinery  in  the  warehouse,  which  was  objected 
to  on  behalf  of  the  defendants.  The  chief  justice  stated  to  the 
jury,  that  the  question  was  whether  the  machinery  and  gear  in 
the  logwood  mill  was  insured  or  not.  He  considered  them  as 
distinct  houses,  but  left  to  the  jury  the  question  what  was  the 
intention  of  the  parties,  and  also  whether  it  was  one  entire 
building,  or  two  separate  and  distinct  buildings.  A  verdict  was 
given  for  the  plaintiffs  for  £250,  with  leave  to  move  for  a  non- 
suit, on  the  ground  that  there  was  no  question  for  the  jury.  In 
the  following  term  (January  13, 1843),  a  rule  nisi  was  moved 
for  accordingly,  and  for  a  new  trial,  on  the  ground  of  the  im- 
proper reception  of  evidence,  by 

Sir  -F.  Pollock,  A.  G.  First,  the  question  is,  whether  the 
policy  applied  to  certain  premises  described,  so  as  to  limit  the 
amount  recoverable.  The  construction  of  the  policy  is  for  the 
court  Secondly,  the  value  of  the  subject  matter,  or  the  amount 
of  the  premium,  cannot  be  given  in  evidence  for  the  purpose  of 
construing  a  contract  in  writing.  [Lord  Denman,  C.  J.,  referred 
to  Doe  d.  Sewell  v.  Parralt,  3  B.  &  Adol.  469].       Rule  nisi. 

In  Hilary  term  (January  12), 

Erie  Sf  Cleasby  were  heard  against  the  rule.  The  term  "oil- 
mill"  is  capable  of  two  meanings:  either  a  common  mill  for 
grinding  dyewood  and  for  crushing  linseed,  or,  in  its  more 
proper  sense,  for  crushing  linseed  only.     Then  it  was  a  ques- 
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tion  for  the  jury,  what  the  description  of  the  property  in  the 
policy  inclined,  according  to  the  intention  of  the  parties,  at  the 
time  of  entering  into  it  It  is  a  question  of  fact —  like  parcel 
or  no  parcel.  The  evidence  of  the  value  of  the  machinery  was 
admissible  as  an  item  of  description.  The  document  itself  is 
the  best  evidence ;  but  when  something  dehors  the  document 
shows  an  ambiguity  in  it,  evidence  is  admissible  not  to  vary 
the  terms,  but  to  explain  what  the  parties  meant. 

Sir  F.  Pollock,  A.  G.,  Hoggins  Sf  T.  P.  Price,  in  support  of 
the  rule.  Under  the  stat  9  Geo.  4,  c.  13,  an  insurance  com- 
pany is  bound  to  make  a  division  of  risks  where  there  are 
distinct  buildings.  This  statute  was  acted  upon  both  by  the 
plaintiffs  and  the  defendants.  It  was  admitted  that  the  plain- 
tiffs carried  on  two  distinct  branches  of  business,  crushing  linseed 
and  grinding  dyewood,  though  the  machinery  for  both  purposes 
was  worked  by  one  engine.  The  building  consisted  of  four 
parts,  and  they  are  all  described  in  the  policy ;  there  is  no  latent 
ambiguity,  nor  any  question  of  fact  for  the  jury.  Upon  the 
construction  of  the  policy,  which  is  for  the  court,  it  must  hold 
that  the  machinery  in  the  logwood  warehouse  was  not  included 
in  the  insurance.  Hickman  v.  Carstairs,  5  B.  &  Adol.  662,  was 
cited.  Our.  adv.  vult. 

In  Trinity  term  (June  10), 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  court 
This  was  an  action  on  a  policy  of  insurance  against  6re.  The 
subject  of  insurance  mentioned  was  a  building,  oil-mill,  of 
one  floor  only,  with  stone  and  tile,  occupied  by  a  person  named 

,  for  crushing  of  linseed  and   grinding  of  dyewood,  bat 

no  refining  of  oil  therein,  £1,000 ;  on  fixed  machinery  and 
millwright  works,  including  all  the  standing  and  growing  gear 
therein,  £1,000;  an  engine-house  adjoining  the  mill,  £200;  a 
steam-engine  therein,  £300;  a  logwood-house,  in  which  chop- 
ping dyewoods  is  performed,  communicating  with  the  mill, 
£200;  a  warehouse  on  the  other  side  of  the  mill,  to  the  east 
side,  merely  for  the  storing  of  goods,  £300;  warranted  to  be  in 
conformity  with  the  description  lodged  at  the  office.  By  this 
description  of  the  parcels,  the  mill  appears  to  be  but  an  apart- 
ment, in  common  parlance,  of  the  building,  adjoining  the  en- 
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gine-house,  and  communicating  with  the  logwood  warehouse, 
both  these  being  parts  of  the  mill.  The  defendants  (an  in- 
surance company)  paid  a  sum  of  money  into  court,  and  denied 
any  damage  ultra.  The  plaintiffs  claimed  more  on  the  ground 
that  the  machinery  and  gear  in  the  logwood  warehouse  were 
insured  as  tackle  and  fixed  machinery  therein.  If  was  argued 
that  there  was  a  latent  ambiguity  in  the  policy,  which  might  be 
explained  by  evidence,  and  the  evidence  was  received  (subject 
to  a  motion  for  a  nonsuit)  to  show  that,  under  the  description 
in  the  policy,  the  whole  mill  was  meant  to  be  insured;  whence 
it  would  follow,  that  the  plaintiffs  would  recover.  The  plain- 
tiffs accordingly  proved  their  proposal  to  insure  their  oil-mill, 
which  gave  all  the  particulars  required  by  the  office's  printed 
form  to  be  described.  In  this,  the  mill  is  mentioned  only  twice, 
and  both  times  in  such  a  manner  as  to  be  most  consistent  with 
the  idea  of  the  whole  building  being  proposed.  The  proposal 
speaks  of  one  warehouse,  and  of  <£500  as  the  sum  to  be  insured 
upon  it  The  company's  agent  altered  that  by  dividing  the 
warehouse  into  two;  the  logwood  warehouse,  £200;  and  the 
warehouse  on  the  other  side  of  the  mill,  £300.  No  explanation 
was  given  of  the  change  from  these  few  particulars  to  the  full 
enumeration  contained  in  the  policy,  which,  in  the  expanded 
form/iwas  banded  to  the  plaintiffs  by  the  agent,  indorsed  as 
usual:  "Please  to  read  this  policy,  and  if  not  filled  up  accord- 
ing to  your  intention,  return  the  same  to  the  office  for  altera- 
tion;" and  the  plaintiffs  never  did  return  it.  These  facts  were 
proved.  The  state  of  the  premises  appears  to  be  such,  that 
the  plaintiffs,  in  first  speaking  of  the  mill,  could  hardly  have 
doubted  they  insured  the  whole  building  by  that  name ;  but  on 
the  important  question  whether  the  evidence  was  receivable  to 
explain  the  policy,  upon  which  we  have  heard  much  argument, 
and  have' felt  considerable  doubt,  we. have  come  to  the  con- 
clusion, on  a  careful  perusal  of  the  policy  taken  by  itself,  as  it 
most  be,  and  not  compared  with  the  evidence,  that  no  real  am- 
biguity of  any  sort  can  be  found  in  it.  The  mill  there  described 
is  evidently  but  one  apartment  in  the  building,  and  no  ma- 
chinery in  any  other  apartment  is  mentioned.  It  follows,  in 
pursuance  of  the  leave  reserved,  that  a  nonsuit  must  be  entered. 

Rule  absolute  for  entering  a  nonsuit. 


Digit 


zed  by  GoOgk 


288     Kenniston  v.  Merrimack  Co.  M.  Ins.  Co.  14  N.  H.  341. 

Lightning. 


Kenniston  vs.  The  Merrimack  County  Mutual  Insurance 

Company.1 

(Superior  Court,  New  Hampshire,  December  Term,  1843.) 

Lightning. 

Damage  caused  solely  by  lightning  is  not  covered  by  an  insurance  of  the  properly  dim- 
aged  against  losses  "by  fire,"  or  " by  reason  or  by  means  of  fire." 

Assumpsit  on  a  policy  of  insurance  duly  executed.  The  act 
creating  the  defendant  corporation  (approved  July  1, 1825),  sect. 
1,  constitutes  certain  persons  a  body  politic,  "  for  the  purpose 
of  insuring  their  respective  dwelling-houses,  with  their  contents, 
against  loss  or  damage  by  fire,  whether  the  same  shall  happen 
by  accident,  lightning,  or  by  any  other  means,"  excepting  in 
case  of  design,  invasion,  or  insurrection. 

The  terms  of  the  policy  sued  on  were  to  pay,  "  within  three 
months  nekt  after  the  said  property  shall  be  burnt,  destroyed, 
or  demolished  by,  or  by  reason  or  by  means  of  fire ; "  and  farther, 
if  any  part  rebuilt,  repaired,  &c,  to  the  amount  of  the  policy, 
"  shall  happen  to  be  injured  by  means  of  fire,  such  damages 
shall  be  made  good,  according  to  the  estimate  thereof,  or  re- 
paired and  put  in  as  good  condition  as  the  same  was  befifte  the 
said  fire  happened." 

The  plaintiff  claims  an  indemnity  as  for  a  partial  loss  on  bis 
dwelling-house  and  its  contents. 

To  sustain  his  claim  the  plaintiff  offered  evidence  tending  to 
show  that  on  a  certain  day  his  house  was  struck  by  lightning, 
and  different  parts  of  it  materially  injured,  and  also  articles  of 
crockery,  glass,  and  tin  ware  broken  or  destroyed.  His  wit- 
nesses also  testified  that  the  boards  and  timber  near  one  of  the 
windows  where  the  lightning  struck,  exhibited  marks  or  traces 
of  fire,  being  discolored  and  rendered  of  a  dark  brown  color,  as 
if  affected  by  a  blaze  of  fire.  One  witness  testified  that  he  saw 
on  these  boards  and  timbers  where  fire  burned,  and  he  had  no 
doubt  that  the  house  would  have  been  burned  had  not  the  water 
been  admitted  through  the  window,  which  was  broken  out  by 
the  lightning. 

*  14  N.  Hamp.,  341. 
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The  only  question  marde  by  the  defendant  was,  whether  the 
loss  was  covered  by  the  policy  or  act  of  incorporation  ;  and  the 
court  being  of  the  opinion  that  it  was,  a  verdict  was  ordered  to 
be  taken  for  the  plaintiff,  subject  to  be  affirmed  or  set  aside  and 
a  verdict  entered  for  the  defendant,  as  the  opinion  of  this  court 
might  be  on  the  case  stated. 

Parker,  C.  J.  There  must  be  a  new  trial.  On  the  facts 
stated,  the  court  cannot  determine  whether  the  loss  is  or  is  not 
within  the  risks  of  the  policy.  If  the  damage  was  from  light- 
ning without  any  combustion,  it  is  clearly  not  within  the  terms 
of  the  contract  of  insurance.  The  policy  does  not  provide 
against  every  damage  which  may  arise  from  the  action  of  the 
electric  fluid.  The  charter  of  the  insurance  company,  indeed, 
refers  to  lightning,  but  it  is  only  to  authoike  the  defendant  to 
insure  against  losses  by  fire  which  "  shall  happen  by  lightning." 
This  is  a  very  different  thing  from  direct  losses  by  lightning, 
both  as  regards  their  origin,  nature,  predisposing  causes,  devel- 
opment, and  effects,  and  in  reference  to  the  possible  application 
of  means  to  prevent  and  to  limit  the  damage. 

The  terms  of  the  policy,  too,  were  to  pay  within  a  certain 
time  after  the  destruction  "  by  reason  or  by  means  of  fire." 
Fire  is  the  one  loss  insured  against,  and  lightning,  though  not 
excepted  from  the  sources  of  fire,  is  nowhere,  either  in  the 
charter  or  policy  itself,  directly  provided  against  It  is  true  that 
there  was  evidence  tending  to  show  that  the  building,  insured 
in  the  policy  now  in  question,  was  set  on  fire  by  the  lightning ; 
and  if  such  was  the  fact,  this  action  is  well  brought.  But  this 
fact  is  not  made  certain  by  the  evidence,  and  the  question  must 
be  submitted  to  a  jury. 


Arctus  Trumbull  &'  others  vs.  The  Portage  County 
Mutual  Fire  Insurance  Company.1 

(Supreme  Court,  Ohio,  December  Term,  1843.) 

Insurable  Interest.  —  Alienation.  —  Executory  Contract. 

A  mere  contract  to  convey  the  property  insured,  at  a  future  day,  before  which  time  it  is 
burned,  is  not  a  loss  of  the  insurable  interest,  or  an  alienation  of  the  property. 
§  i  12  Ohio,  305. 

you  n.  18 
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Insurable  Interest.  —  Alienation. — Executory  Contract. 

Tins  was  an  action  of  covenant*  from  Portage  county, 
upon  a  policy  of  insurance,  and  was  submitted  to  the  conrt 
upon  the  following  agreed  statement  of  facts:  — 

"  In  thi9  case  it  is  admitted  that  the  policy  of  insurance  issued 
to  Luther  Trumbull,  and  that  the  loss  occurred  as  stated  in  the 
declaration.  That  said  loss  occurred  on  the  22d  day  of  Feb- 
ruary, 1843,  and  the  requisite  steps  were  immediately  taken  by 
the  plaintiffs  to  notify  and  charge  the  insurers ;  that  all  requisite 
proofs  can  be  made  by  the  plaintiffs,  and  that  they  are  entitled 
to  recover  the  amount  named  in  the  policy,  as  insured,  upon  the 
buildings  and  machinery,  with  interest  from  the  first  day  of 
June,  1843,  unless  the  contract  entered  into  by  the  plaintiffs, 
with  Robert  Wilson,  deprive  them  of  the  right  to  recover  to 
this  extent.  It  is  ferther  agreed  that  the  stock  and  machinery 
were  about  of  equal  value,  fifteen  hundred  dollars  each.  It  is 
admitted  that  Lucy  Trumbull  is  the  widow  of  said  Luther 
Trumbull,  and  that  the  plaintiffs  arc  his  heirs  at  law.  That,  on 
the  23d  day  of  January,  1843,  a  contract  was  entered  into  with 
said  Robert  Wilson,  by  the  plaintiffs,  for  the  sale,  to  him,  of  a 
certain  tract  of  land,  upon  which  the  insured  premises  were  sit- 
uated, but  that  said  premises  remained  in  the  possession  of  the 
plaintiffs  up  to  the  time  of  the  fire.  It  is  further  agreed,  that 
said  Wilson  is  still  living,  but  has  paid  nothing  upon  said  con- 
tract, ajid  has  done  nothing  towards  its  fulfilment.  That  if 
the  plaintiffs  shall  not  recover  more  than  two  hundred  dollars, 
wiih  interest  from  the  first  day  of  June,  aforesaid,  they  shall 
not  recover  costs." 

Peter  Hitchcock,  iJ.  Hitchcock,  and  Wilder,  for  plaintiffs. 

E.  Wade,  for  defendants. 

Birciiard,  J.  This  case  turns  mainly  on  the  question, 
whether  the  plaintiffs  had  an  insurable  interest  in  the  premises 
injured  at  the  time  the  loss  occured. 

From  the  facts  stated  in  the  agreed  case,  it  appears  that  they 
had.  The  legal  title  was  in  them,  coupled  with  an  equity 
equal  to  the  full  value  of  the  premises,  that  is,  a  lien  for  all  the 
purchase  money,  and  they  were  in  possession.  They  had  en- 
tered into  a  contract  to  convey  at  a  future  day.  At  law,  this 
contract  did  not  transfer  any  right  in  the  land;  and  in  equity, 
the  purchaser  can  only  enforce  a  transfer  after  he  shall  have  laid 
a  proper  basis  by  paying  the  purchase  money. 
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This  being  the  case,  there  was  no  alienation  of  the  property 
which  renders  the  defence  of  a  want  of  interest  in  the  thing  in- 
sured, valid.  The  plaintiffs  have  sustained  a  loss,  covered  by 
the  policy,  and  it  is  equal  to  the  amount  insured.  It  is  said, 
however,  that  inasmuch  as  the  premises  insured  were  pledged 
fur  the  payment  of  the  premium  note,  the  contract  to  sell 
avoided  the  policy  by  impairing  the  lien  of  the  company.  We 
cannot  admit  this.  If  the  lien  of  the  defendants  is  a  legal  one, 
the  contract  with  Wilson  certainly  does  not  defeat  or  impair  it; 
if  only  an  equitable  lien,  it  is  equally  certain  that  it  is  elder, 
and,  therefore,  better  than  the  equity  of  Wilson  growing  out  of 
the  contract. 

It  is  supposed  that  questions  might  be  raised  as  between  the 
parties  and  Wilson;  especially  should  Wilson  pay  up  the  pur- 
chase money,  and  demand  a  specific  performance;  but  it  will 
be  sufficient  to  determine  them  when  they  come  before  us. 

Judgment  for  the  plaintiffs. 


Boyle   vs.  Franklin  Fire  Insurance  Company.1 

(Supreme  Court,  Pennsylvania,  March  Term,  1844.) 

Attachment  in  Execution. 

A  Iom  incurred  on  a  fire  insurance  policy,  the  amount  of  which  is  fixed  by  the  award  of 
pereons  mutually  chosen  by  the  insured  and  insurer,  may  be  levied  on  by  attachment  in 
execution  as  a  debt  due  to  the  insured. 

Error  to  the  district  court  for  the  city  and  county  of  Phila- 
delphia. 

The  plaintiff,  William  V.  Boyle,  obtained  a  judgment  in  that 
court  against  Robert  Woods  &  Brother,  in  September,  1842, 
for  $139.11.  He  then  i?sued  an  attachment  in  execution,  and 
levird  it  in  the  hands  of  the  Franklin  Fire  Insurance  Com- 
pany. They  answered  interrogatories  and  pleaded  nulla  bona, 
and  on  the  trial  a  verdict  and  judgment  were  given  in  their 
favor. 

i  7  Watts  &  S.  76. 
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_ 9 

The  answer  of  the  company  set  forth  that  on  the  10th  Jan- 
uary, 1842,  they  made  insurance  for  Robert  Woods  &  Brother 
of  a  stock  of  groceries  contained  in  their  store,  No.  450  North 
Front  Street,  to  the  amount  or  value  of  $5,850,  and  on  fixtures 
thereon  $150,  together  $6,000,  for  the  terra  of  one  year,  as  will 
ipore  fully  appear  by  the  policy  of  insurance  hereto  annexed. 
Information  having  been  given  to  the  respondents  that  a  fire 
had  taken  place  upon  the  premises  on  the  12th  day  of  March 
last,  two  persons,  viz.,  Morris  Patterson  and  Jonathan  Patter- 
son, were  indifferently  chosen  arbitrators,  in  pursuance  of  the 
provision  of  the  said  policy,  to  estimate  the  damage  or  loss  to 
the  said  goods  by  the  said  fire.  The  said  arbitrators  made  an 
award  in  writing  dated  the  13th  day  of  June,  1842,  as  follows 
viz. :  — 

"  Messrs.  R.  Woods  &  Brother  v.  Franklin  Insurance  Co.  Appraisement  of 
goods  damaged  by  fire,  450  North  Front  Street  (Then  followed  a  list  of  arti- 
cles, &c,  the  appraisement  concluding  as  follows  :) 

"  Award  of  the  appraisers  taken  from  the  best  evidence  offered  them,  viz., 
the  examination  of  the  premises  after' the  fire,  the  bills  of  merchandise  pur- 
chased, the  evidence  of  those  employed,  &c. 

Amount  of  appraisement $2,718.14 

Less  value  damaged  goods 838.12 

Balance $1,880.02 

Morris  Patterso 
Jon.  Patterson, 
June  13th,  1842." 


Morris  Patterson,  J  Appraiser8. 


•  Annexed  to  which  award  was  a  list  or  statement  of  teas 
alleged  by  the  insured  to  have  been  on  the  premises  at  the  time 
of  the  fire,  in  respect  to  which  the  appraisers  reported  as  fol- 
lows, viz. :  — 

u  Of  the  above  invoice  of  teas  a  portion  of  them  remains, 
being  found  by  t)ie  appraisers  on  the  premises.  A  difference  of 
opinion  arose  between  the  two  first  appointed  appraisers  as  to 
the  justice  of  including  them  in  the  appraisement  of  goods  dam- 
aged or  destroyed.  In  consequence,  a  third  person  was  called 
in  to  decide  the  question,  who  gave  it  as  his  opinion  that  there 
was  not  sufficient  evidence  to  warrant  the  appraisers  in  includ- 
ing all  the  teas  in  the  general  account,  although  all  agree  that 
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some  portion  of  said  teas  should  be  allowed  the  insured.     We 

herewith  submit  the  evidence  in  relation  to  the  teas. 

Morris  Patterson.  )   A 

T        n  '  \  Appraisers. 

Jno.  Patterson,        J 

"June  13th,  1842." 

"  I  agree  with  the  appraisers  in  the  above  award. 

John  Truck." 

Which  sum  of  $1,880.02,  so  as  above  awarded,  together  with 
the  amount  insured  on  the  fixtures,  and  a  reasonable  and  suffi- 
cient allowance  for  any  loss  that  may  have  been  sustained  by 
the  insured  in  respect  to  the  invoice  of  teas  aforesaid,  the  re- 
spondents have  ever  since  the  date  of  the  said  award  been 
ready  and  willing  to  pay  over  to  the  person  or  persons  entitled 
to  receive  the  sura.  And  the  respondents,  further  answering, 
say  that  on  the  8th  day  of  September  last  a  writ  of  summons 
in  covenant  out  of  this  court,  returnable  on  the  first  Monday  in 
October,  1842,  was  served  upon  them,  and  that  since  the  ser- 
vice of  the  said  summons,  certain  writs  of  attachment  in  execu- 
tion founded  upon  judgments  obtained  against  the  said  Woods 
&  Brother  have  been  served  upon  them,  the  name  of  the  plain- 
tiff and  date  of  service  in  which  are  as  follows,  viz. :  — 

D.  C.  1S42,  September  28th.    William  W.  Boyle     .        .        .    $189.41 

.  46.12 

.    2,181.77 

21.00 

.    1,205.96 

158.00 

That  they  have  in  their  foregoing  answer  to  the  first  interro- 
gatory stated  the  amount  of  the  appraisement  of  the  goods 
alleged  to  have  been  lost  or  destroyed  by  fire  in  the  store  of 
Woods  &  Brother,  and  for  which  they,  the  respondents,  are 
alleged  to  be  liable  as  insurers,  and  they  further  answer  that 
they  are  not  otherwise  indebted  to  them  as  far  as  they  know  or 
believe. 

The  amount  for  which  they  are  liable  is  payable  on  demand 
by  the  person  or  persons  entitled  to  receive  the  same,  subject  to 
such  deduction  for  their  counsel  fees  and  expenses  in  the  sev- 
eral attachments  in  execution  issued  against  them  as  aforesaid, 
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October  2  2d. 

C.  Cheeseborough  . 

D.  C. 

U 

"       22<L 

Wm.  N.  Woods . 

C.P. 

« 

"        22d. 

Comm.  N.  Liberties 

D.  C. 

it 

"       25th. 

David  Rankin    . 

D.  C. 

U 

November  8d. 

Wm.  Taylor  &  Co. 
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as  may  be  suitable  and  proper ;  which  said  counsel  fees  and 
expenses  they  claim  to  retain  out  of  the  said  fund. 

That  they  have  had  no  business  transaction  with  the  defend- 
ants other  than  what  they  have  stated  and  set  forth  fully,  and 
excepting  an  insurance  on  a  stock  of  groceries  in  a  store  corner 
of  Fourth  Street  and  Poplar  Lane,  upon  which  there  has  been 
no  loss.  And  the  respondents  being  advised  that  the  amount 
payable  by  them  upon  the  said  policy  of  insurance  may  not  in 
law  be  subject  to  an  attachment  in  execution,  submit  the  same 
to  the  judgment  of  the  court,  and  pray  that  they  may  have  the 
benefit  of  the  objection,  as  if  they  had  suggested  the  same  by 
plea  on  exception  to  further  answer. 

On  the  trial  the  plaintiff  read  in  evidence  the  interrogatories 
and  the  answers  of  the  garnishees.  The  defendant  offered  no 
evidence.  The  judge  charged  the  jury,  that  upon  the  facts  the 
plaintiff  was  not  entitled  to  a  verdict,  inasmuch  as  no  debt 
appeared  thereby  to  be  due  according  to  the  proper  construc- 
tion of  the  act  of  assembly  relating  to  attachments  of  execu- 
tion. 

Errors  assigned :  In  charging  the  jury  that  the  garnishees 
did  not  disclose  the  existence  of  such  a  debt  as  could  be  at- 
tached. 

In  charging  that  the  answer  did  not  show  any  such  debt  as 
could  be  attached  according  to  the  proper  construction  of  the 
act  of  assembly  relating  to  attachments  of  execution. 

St.  G.  Campbell  for  the  plaintiff  in  error. 

Cadwalader  8f  T.  L  Wharlon,  contra. 

The  opinion  of  the  court  was  delivered  by 

Kennedy,  J.  It  is  unnecessary  to  decide  in  this  case  whether, 
if  the  claim  by  Woods  &  Brother  against  the  Franklin  Insur- 
ance Company  had  not  been  ascertained  and  made  certain  as 
to  its  amount,  it  could  have  been  attached  under  process  sued 
out  on  the  judgment  which  the  plaintiff,  Boyle,  had  obtained 
against  Woods  &  Brother,  seeing  it  was  ascertained  and  ren- 
dered certain  by  the  answer  of  arbitrators  mutually  chosen  for 
that  purpose  by  and  between  them  and  the  Franklin  Insurance 
Company.  By  the  answers  of  the  company,  it  appears  that 
the  amount  of  the  claim  which  Woods  &  Brother  have  against 
them  under  the  policy  of  insurance  has  been  duly  fixed  by  arbi- 
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trators  chosen  by  the  parties  for  that  purpose,  in  pursuance  of 
a  provision  contained  in  the  policy  to  that  effect,  and  that  they 
are  willing  to  pay  the  same  to  those  entitled  to  receive  it,  who- 
ever they  may  be.  The  claim  of  Woods  &  Brother  being  thus 
liquidated  and  rendered  certain,  is  as  clearly  and  properly  the 
subject  of  attachment  as  if  it  were  a  specific  sum  due  upon  a 
bond  given  by  the  company  to  Woods  &  Brother,  which  it  is 
admitted  by  the  counsel  for  the  defendants  would  be  attach- 
able. Judgment  reversed  and  venire  de  novo  awarded. 


John  W.  Leavitt  &  others,  Trustees  of  George  G.  Henry, 
vs.  The  Western  Marine  and  Fire  Insurance  Company.1 

(Supreme  Court,  Lewiston,  March  1844.) 

Assignment  of  Policy.  —  Prior  Insurance. 

Polices  of  insurance  against  fire  are  personal  contracts  with  the  assured,  and  do  not  pass 
to  an  assignee  or  purchaser  without  the  consent  of  the  insurers.  The  transfer  of  the 
policy  by  consent  is  equivalent  to  a  new  contract  of  insurance  with  the  transferee. 

When  a  policy  of  insurance  provides  that,  "in  case  the  insured  have  already  any  other 
insurance  against  loss  by  fire  on  the  property  hereby  insured,  not  notified  to  this  corpo- 
ration, and  mentioned  in,  or  indorsed  on  this  instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  insurance  shall  be  void; "  and  a  third  person,  to  whom  the  property 
insured  bad  been  assigned  and  to  whom  the  policy  was  transferred  with  the  assent  of 
the  insurers,  fails  to  notify  the  latter  at  the  time  of  the  transfer  of  another  policy  pre- 
viously taken  out  by  him  on  the  same  property,  the  insurers  will  be  discharged.  A 
declaration  of  the  first  insurance  made  after  the  loss,  in  compliance  with  a  condition  of 
the  policy  requiring  all  persons  insured  sustaining  any  loss,  to  declare  on  oath  whether 
any  and  what  other  insurance  has  been  made  on  the  same  property,  will  be  too  late. 

Appeal  from  the  Commercial  Court  of  New  Orleans, 
Watts,  J. 

L.  C.  Duncan,  for  the  appellants,  cited  8  Johnson,  245;  11 
Ibid.  265;  6  Cowen*404;  4  Dallas,  350;  2  Phillips  on  Ins. 
350. 

Eustis,  on  the  same  side. 

Maybin  Sf  Grymes,  for  the  defendants. 

Morphy,  J.  This  is  an  action  brought  upon  a  policy  of  in- 
surance against  fire,  executed  by  the  defendants  on  the  25th  of 

1  7  Robinson,  351. 
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June,  1839,  in  favor  of  Viles  &  Co.,  of  New  Orleans,  but  ad- 
mitted to  have  been  made  for  the  account  of  George  G.  Henry, 
on  a  house,  stable,  and  furniture,  at  Mobile.  The  policy  was  for 
one  year,  and  insured  $8,000  on  the  house,  $500  on  the  stable, 
and  $1,500  on  the  furniture.  On  the  17th  of  September,  1839, 
Henry  being  in  New  York,  made  an  assignment  of  property  to 
the  petitioners,  in  trust  for  his  creditors,  which  assignment  in- 
cluded the  insured  premises.  On  the  27th  of  the  same  month, 
the  trustee  effected  an  insurance  on  the  same  house  for  $8,500, 
for  one  month  from  the  17th,  the  day  of  the  assignment  of  the 
property  to  them,  in  the  office  of  the  North  American  Insurance 
Company  at  New  York.  Viles  &  Co.,  in  pursuance  of  instruc- 
tions from  the  plaintiffs,  obtained  the  consent  of  the  under- 
writers in  New  Orleans  to  have  Henry's  policy  transferred  to 
them,  which  transfer  was  accordingly  made  on  the  7th  of  Oc- 
tober. The  property  insured  was  destroyed  by  fire,  two  days 
after,  to  wit,  on  the  9th  of  October,  1839.  At  the  time  the 
consent  of  the  company  was  obtained,  and  the  transfer  or  as- 
signment of  the  policy  sued  on  was  made  to  the  trustees,  no 
notice  was  given  of  the  existence  of  the  New  York  policy ;  and 
it  is  admitted,  that  the  defendants  had  no  intimation  of  any 
such  policy  having  been  taken  out,  until  the  13th  of  December 
following.  The  preliminary  proof  required  by  the  conditions 
of  the  policy  was  not  regularly  made,  until  November,  1841. 
The  defendants  paid  the  loss  on  the  furniture  in  March,  1840, 
but  refused  to  settle  for  that  on  the  house  and  stable  assigned 
to  the  plaintiffs,  on  the  ground  that  they  had  received  no  notice 
of  the  insurance  effected  in  New  York  on  the  same  property. 
The  claim  of  the  petitioners  on  the  New  York  company  was 
submitted  to  the  arbitration  of  distinguished  jurists  of  that  city, 
who  decided  that  the  loss  should  be  apportioned  between  the 
two  offices,  according  to  a  stipulation  to  that  effect  contained 
in  each  of  the  policies.  Their  award  h#s  been  laid  before  us. 
In  relation  to  the  liability  of  the  defendants,  which  it  was  nec- 
essary to  establish  to  authorize  this  apportionment,  they  rea- 
son at  some  length  on  difficulties  supposed  to  result  from  the 
policy  having  been  made  out  through  error  in  the  name  of  Viles 
&  Co.,  instead  of  George  G.  Henry,  and  but  slightly  touch  on 
what  we  conceive  to  be  the  true  and  only  difficulty  in  the  case. 
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The  New  York  company  having  settled  with  the  plaintiffs  in 
compliance  with  this  awferd,  the  latter  now  claim  of  the  defend- 
ants their  proportion  of  the  loss.  The  defence  set  up  is:  Firsts 
the  want  of  early  notice  of  the  loss,  and  of  the  preliminary 
proof  required  by  the  conditions  of  the  policy ;  Secondly^  the 
failure  of  the  insured  to  give  notice  to  the  company  of  the  New 
York  policy,  which  they  had  taken  out  on  the  same  property. 
We  have  found  it  unnecessary  to  inquire  into  the  sufficiency  of 
the  preliminary  proof,  or  its  waiver  on  the  part  of  the  company, 
as  in  our  opinion,  the  second  ground  of  defence  on  which  they 
rely,  must  prevail. 

The  policy  sued  on  provides  that,  "  in  case  the  insured  have 
already  any  other  insurance  against  loss  by  fire  on  the  property 
hereby  insured,  not  notified  to  this  corporation,  and  mentioned 
in  or  indorsed  on  the  instrument,  or  otherwise  acknowledged 
by  them  in  writing,  then  this  insurance  shall  be  void  and  of  no 
effect ;  and  if  the  insured,  or  their  assigns,  shall  hereafter  make 
any  other  insurance  on  the  same  property,  and  shall  not,  with 
all  reasonable  diligence,  give  notice  thereof  to  the  corporation, 
and  have  the  same  indorsed  on  this  instrument,  or  otherwise 
acknowledged  by  them  in  writing,  this  policy  shall  cease,  and 
be  of  no  further  effect."  Policies  against  fire  are  personal  con- 
tracts with  the  assured,  and  they  do  not  pass  to  an  assignee  or 
purchaser,  without  the  consent  of  the  underwriters.  Between 
the  17th  of  September,  1839,  when  the  insured  property  was 
assigned  to  the  plaintiffs,  and  the  7th  of  October  following, 
when  the  policy  was  transferred  to  them  with  the  approbation 
of  the  company,  it  did  not  cover  the  property.  Had  a  loss  oc- 
curred during  that  time,  the  defendants  would  clearly  have  been 
discharged.  Henry  could  not  have  claimed,  having  parted  with 
all  his  interest  by  the  assignment ;  and  the  petitioners  could  not 
have  recovered,  because  they  were  not  parties  to  the  contract 
of  insurance.  The  transfer  of  Henry's  policy  to  the  plaintiffs, 
with  the  consent  of  the  company,  on  the  7th  of  October,  was 
equivalent  to  a  new  insurance,  or  contract  with  them.  Before, 
or  at  the  time  of  receiving  such  transfer,  they  were  bound  to 
notify  the  defendants  of  the  prior  policy  made  in  New  York, 
and  at  that  time  covering  the  property.  When  the  assignees 
or  trustees  sent  out  orders  to  obtain  a  transfer  of  the  New  Or- 
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leans  policy,  which  they  appear  to  have  done  on  the  very  day 
they  had  effected  an  insurance  in  New  York  on  the  same  prop- 
erty, there  was  nothing  to  prevent  them  from  directing  their 
correspondents,  Viles  &  Co.,  to  notify  the  underwriters  of 
such  insurance,  and  to  have  it  indorsed  on  the  policy  trans- 
ferred to  them.  By  their  neglect  to  do  this,  the  transfer  of  the 
policy,  if  viewed  as  a  new  insurance,  never  took  effect  so  as  to 
protect  them  from  loss.  If,  although  the  policy  sued  on  was  at 
an  end  on  the  17th  of  September,  1839,  by  the  assignment  of 
the  property  insured,  it  be  considered  as  a  prior  policy,  and  the 
New  York  policy  as  a  subsequent  one,  the  obligation  to  give 
notice  of  the  latter  policy  with  reasonable  diligence  was  the 
same,  and  they  had  ample  time  to  do  it  between  the  27th  of 
September  and  the  9th  of  October,  when  the  fire  occurred  ;  but 
no  notice  whatever  was  given  until  the  12th  of  December  fol- 
lowing. The  difficulty  was  not  in  the  way  of  a  settlement  with 
the  New  York  company,  as  at  the  time  they  insured,  there  was 
no  available  policy  in  existence  to  be  declared;  and  only  two 
days  elapsed  between  the  transfer  of  Henry's  policy  in  New 
Orleans  to  the  plaintiffs,  and  the  fire  which  destroyed  the  prem- 
ises insured.  In  relation  to  the  ninth  condition  of  the  policy, 
to  which  our  attention  has  been  called,  it  is  clear  that  the  dec- 
laration to  be  made  by  the  insured  of  other  insurances  existing 
on  the  property  is  a  part  of  the  preliminary  proof,  and  does  not 
relate  to  the  notice  to  be  given  of  prior  or  subsequent  policies. 
The  insurance  offices  generally  require  it  to  secure  themselves 
the  means  of  ascertaining,  after  the  fire,  whether  other  insur- 
ances existed  on  the  property.  This  knowledge,  in  most  cases, 
they  can  obtain  only  from  the  insured  himself.  Until  this  dec* 
laration  is  made,  they  have  a  right  to  withhold  payment ;  bat 
if  it  appears  from  such  declarations,  when  made,  that  other 
policies  existed  not  notified  to  them,  they  can  absolutely  refuse 
to  pay.  This  declaration  cannot  surely  supply  the  notice  not 
previously  given  in  accordance  with  the  conditions  of  the  pol- 
icy. These  conditions  are  clear  and  explicit;  by  failing  to 
comply  with  them  the  petitioners  have  forfeited  their  right  to 
recover.  3  Robinson,  384;  1  Phillips,  420;  16  Wendell,  400; 
5  Hammond's  Ohio  Rep.  466 ;  16  Peters,  510. 

The  present  case  is  one  of  some  hardship,  as  the  plaintiffs, 
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no  doubt,  acted  in  good  faith.  Their  object  was  clearly  to 
effect  a  temporary  insurance  until  they  could  obtain  a  transfer 
of  the  assignor's  policy,  or  be  apprised  whether  it  was  granted 
or  refused.  But  they  can  blame  only  themselves,  or  their  agents 
in  New  Orleans,  as  it  was  easy  for  them  to  comply  with  the 
conditions  of  the  policy.  If  notice  of  a  prior  policy  for  a  period 
of  one  month  can  be  withheld,  notice  of  a  policy  for  one  year 
might  also  be  dispensed  with.  In  the  case  of  Carpenter  v.  The 
Providence  Sf  Washington  Insurance  Company,  the  supreme 
court  of  the  United  States,  in  speaking  of  these  conditions  of 
the  policy,  say:  "  We  see- no  reason  why,  as  these  clauses  are 
a  known  part  of  the  stipulations  of  the  policy,  they  ought  not 
to  receive  a  fair  and  reasonable  interpretation,  according  to 
their  terms  and  obvious  import  The  insured  has  no  right  to 
complain,  for  he  assents  to  comply  with  all  the  stipulations  on 
his  side,  in  order  to  entitle  himself  to  the  benefit  of  the  contract. 
Upon  reason  or  principle,  he  has  no  right  to  ask  the  court  to 
dispense  with  the  performance  of  his  own  part  of  the  agree- 
ment, and  yet  to  bind  the  other  party  to  obligations,  which,  but 
for  those  stipulations,  would  not  have  been  entered  into."  16 
Peters,  511.1  Judgment  affirmed. 


Shirley  vs.  Mutual  Assurance  Society.' 

(Court  of  Appeals,  Virginia,  March,  1844.) 

Membership.  —  Liability  of  Widow.  —  Of  Heirs.  —  Lien. 

Every  owner  of  a  present  freehold  estate  in  property  which  has  been  insured  in  the  Mutual 
Assurance  Society  becomes  a  member  thereof,  according  to  the  true  spirit  of  the  law  and 
the  scheme  of  the  institution. 

Where  a  husband  insures  property  in^he  Mutual  Assurance  Society  and  dies  seized,  his 
widow  takes  her  dower  interest  subject  to  the  lien  of  the  society ;  but  she  incurs  no  per- 
sonal responsibility  until  dower  is  assigned  her,  whereby  she  becomes  a  member,  and 
then  only  for  such  quotas  and  premium  as  accrue  while  she  remains  owner  of  the  dower 
estate,  with  interest  and  damages  thereon. 

Two  tenements,  which  had  been  insured  in  the  Mutual  Assurance  Society,  descend,  upon 
the  owner's  death,  to  his  heirs,  and  are  assigned  to  his  widow  for  her  dower.  The  widow 

1  Ante,  p.  120.  *  2  Rob.  (Va.)  705. 
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and  her  second  husband  sell  and  convey  her  life  estate.  And  the  society  has  a  claim  far 
quotas  accrued  after  the  death  of  the  first  husband ;  some  before  the  assignment  of  dower; 
others  afterwards  and  before  the  sale  of  the  life  estate ;  and  the  rest  since  that  sale.  It 
has  also  a  claim  for  an  additional  premium  accrued  during  the  purchaser's  ownership. 
Held,  1.  The  heirs  of  the  first  husband  are  personally  responsible  for  what  accrued  after 
his  death,  and  before  the  assignment  of  dower.  2.  The  widow  and  her  second  husband 
are  personally  liable  for  what  accrued  after  the  assignment  of  dower  and  before  their 
sale.  8.  The  purchaser  is  personally  responsible  for  what  has  accrued  since,  and  for  no 
more.  4.  The  party  liable  for  any  principal  money  is  liable  for  interest  and  damage* 
thereon. 

The  Mutual  Assurance  Society  has  a  lien  upon  property  insured  therein  for  the  principal 
and  interest  due  the  society,  but  not  for  damages.  This  lien  is  effectual  not  only  against 
the  original  member,  but  against  all  persons  deriving  ownership  from  him,  and  the  prop- 
erty may  be  sold  to  satisfy  the  same.  Though  one  party  has  the  estate  for  life  and 
another  the  reversion,  the  lien  will  be  enforced  against  the  tenement  insured  by  selling 
the  whole  fee  simple  title  thereof,  and  the  whole  of  the  tenement,  unless  from  the  nature 
of  the  property  it  be  practicable  and  expedient  to  lay  off  a  portion  thereof  for  sale.  Be- 
fore directing  such  sale,  however,  the  respective  personal  liabilities  of  the  several  parties 
chargeable  will  be  ascertained.  And  if  the  tenant  for  life  advance  the  amount  chargea- 
ble to  the  reversioner,  as  well  as  what  is  chargeable  to  himself,  there  will  be  no  sale  of 
the  reversion,  but  a  lien  established  therein  for  reimbursement  of  the  amount  so  ad- 
vanced, with  interest,  to  be  enforced  upon  the  falling  in  of  the  life  estate. 

If  a  sale  take  place,  what  should  be  the  terms  as  to  cash  and  credit,  and  how  the  deferred 
instalments  should  be  divided. 

Under  what  circumstances  a  lien  upon  two  tenements  insured  may  be  satisfied  by  selling 
only  one  of  them,  and  applying  the  proceeds  in  exoneration  of  the  other. 

This  was  a  suit  in  the  circuit  court  of  Spottsylvania,  brought 
by  the  Mutual  Assurance  Society  against  fire  on  buildings  of 
the  state  of  Virginia,  against  the  heirs  of  Claiborne  Wiggles- 
worth,  Lawrence  Waugh,  and  Lavinia  W.,  his  wife,  who  was 
the  widow  of  Wigglesworth,  and  Thomas  Shirley,  a  purchaser 
from  Waugh  and  wife  of  her  life  estate  in  two  tenements  in- 
sured before  the  death  of  Wigglesworth  in  the  Mutual  Assur- 
ance Society,  and  assigned  after  his  death  to  his  widow  for  her 
dower  in  his  real  estate.  The  society  claimed  $174.97  to  be 
due  it  for  quotas  and  a  small  additional  premium  oh  revalua- 
tion of  one  of  the  tenements,  amounting,  with  interest  to  the 
first  of  April,  1842,  to  $239.02.  By  the  decree  of  the  circait 
court  it  was  adjudged  that  Shirley  should  pay  $239.02,  with  in* 
terest  on  the  $174.97  from  the  first'of  April,  1842,  and  dam- 
ages at  seven  and  one  half  per  centum  on  the  principal  and  in- 
terest. The  defendants  were  ordered  to  pay  the  costs.  And 
liberty  was  reserved  to  the  complainants  to  apply  to  the  court 
for  further  relief.     Liberty  was  also  reserved  to  Shirley  to  resort 


Digit 


zed  by  GoOgk 


Shirley  v.  Mut.  Assurance  Society,  2  Rob.  (Va.)  705.     301 

Membership.  —  Liability  of  Widow.  —  Of  Heirs.  —  Lien. 

to  the  court  for  indemnity  against  the  other  defendants,  or  out 
of  the  tenements,  for  so  much  as  the  other  defendants  might  be 
liable  for. 

From  this  decree,  on  the  petition  of  Shirley,  an  appeal  was 
allowed. 

Palton  argued  the  cause  for  the  appellant  The  points  in- 
sisted on,  and  the  facts,  so  far  as  material,  sufficiently  appear 
from  the  following  opinion. 

Baldwin,  J.  The  Mutual  Assurance  Society  is  based  upon 
the  reciprocal  pledges  of  associated  owners,  by  which  the  in- 
sured property  of  each  is  bound  to  contribute  to  the  security  of 
all.  The  right  to  compensation  in  the  event  of  loss,  and  the 
doty  of  contributing  for  losses  of  others,  arise  out  of  the  fact  of 
ownership.  Without  ownership  there  can  be-no  membership, 
and  membership  ceases  upon  the  cessation  of  ownership.  Prop- 
erty, however,  once  pledged  continues  to  be  so  until  destroyed, 
or  lawfully  withdrawn  ;  and  gives  to  its  successive  owners  the 
rights,  powers,  and  duties  of  membership!  There  is,  it  is  true, 
a  personal  responsibility  as  well  as  a  pledge;  but  the  personal 
responsibility  is  only  for  contributions  which  accrue  during 
ownership,  and  does  not  extend  to  those  which  accrue  before 
or  after. 

The  contributions  of  the  members  consist  of  premiums, 
quotas,  and  additional  premiums. 

The  premium  was  originally  designed  to  raise  a  fund  for 
making  immediate  compensation  to  owners  as  losses  from  fire 
should  occur.  The  original  act  of  assembly,  passed  in  Decem- 
ber, 1794,  establishing  the  society,  contemplated  that  the  pre- 
mium should  be  paid  at  the  time  of  insurance;  but  yet,  in 
case  of  default,  authorized  the  recovery  thereof  with  interest, 
and  the  ^ale  of  the  property  therefor.  There  have  been  ques- 
tions as  to  the  liability  of  a  purchaser  from  a  subscriber,  and  of 
the  property  in  his  hands,  for  payment  of  the  premium.  Green- 
how,  Sfc.  v.  Barton,  1  Munf.  590 ;  Mut.  Ass.  Soc.  v.  Stone,  Sfc. 
3  Leigh,  218.  But  these  need  not  be  further  noticed  here ;  there 
being  no  claim  in  the  case  before  us  for  the  original  premium, 
nor  any  room  for  such  a  claim  ;  the  regulations  of  the  society, 
existing  at  the  time  of  the  insurances   in  question,  providing 
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that  a  declaration  for  insurance  shall  not  be  binding  on  either 
party  till  payment  of  the  premium.  Constitution,  Rules,  and 
Regulations  of  the  Mutual  Assurance  Society,  p.  18,  art  11,  §& 

The  quotas  were  intended  to  supply  any  deficiency  in  the 
fund  raised  by  the  premiums,  and  were  authorized  by  the  same 
act  of  1794,  by  what  is  there  called  a  repartition ;  and  also  in 
effect,  though  not  in  name,  by  the  acts  of  February,  1809,  §§6, 
7,  and  March,  1819,  §  1.  They  were  substantially  additional 
assessments  upon  the  property  insured,  and  designed  to  enable 
the  society  to  keep  up  a  fund  the  interest  of  which  would  be 
deemed  sufficient  to  pay  the  annual  losses  and  expenses.  A 
lien  for  the  quotas  was  given  by  the  original  act  of  1794,  §§  6,8, 
upon  the  property  insured,  and  the  same  was  rendered  liable  to 
be  sold  therefor,  not  only  in  the  hands  of  the  subscriber,  his  rep- 
resentatives, and  assigns,  but  also  when  sold  or  mortgaged; 
and  the  purchaser  or  mortgagee  was  constituted  a  member  in 
the  room  of  the  original  owner.  The  clauses  creating  this  lien, 
as  indeed  most  of  the  legislation  on  the  subject  of  this  corpo- 
ration, are  extremely  awkward  ;  but  there  can  be  no  doubt  of 
the  intent  of  the  legislature  to  give  a  valid  and  effectual  lien, 
not  only  against  the  original  member,  but  against  all  persons 
deriving  any  ownership  of  the  property  from  him.  And  this 
lien  was  held  by  this  court,  in  the  case  of  Mut.  Ass.  Soc.  v. 
Sloney  8fC.  3  Leigh,  218,  to  attach  to  aud  follow  the  property  in 
the  bauds  of  a  subsequent  bond  fide  purchaser  without  notice 
of  the  lien  or  of  the  insurance. 

The  additional  premium  is  for  the  increase  of  value  or  haz- 
ard shown  by  a  revaluation,  whether  the  periodical  revaluation 
directed  by  law  and  the  regulations  of  the  society,  or  made  at 
any  other  time,  at  the  instance  either  of  the  society  or  of  the 
insured  member.  The  revaluation  does  not  affect,  npx  is  it 
requisite  for,  the  validity  of  the  original  insurance;  except  so 
far  as  it  serves  to  cure  defect  therein,  or  to  increase  or  diminish 
the  sum  secured.  In  other  respects  the  original  insurance  con- 
tinues in  full  force,  whether  a  revaluation  be  made  or  not.  The 
member  may  concur  in  the  revaluation,  in  which  case  he  exe- 
cutes a  declaration  of  revaluation ;  but  it  is  not  necessary  that 
he  should  concur,  nor  that  he  should   have  any  notice  thereof. 
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In  case  of  the  death,  absence,  or  refusal  of  a  member,  the 
special  agent  proceeds,  with  the  appraiser?,  in  the  revaluation; 
and  if  that  shows  an  increase  of  valne,  the  former  value  still 
governs,  unless  otherwise  directed  by  the  owner.  Act  of  As- 
sembly of  1805,  §7;  Constitution,  Rules,  and  Regulations,  pp. 
19,  20,  21,  22,  §  13,  p.  22,  §  14.  The  additional  premium  is  a 
lien  upon  the  property  in  like  manner  as  the  quotas.  MuL  Ass. 
Soc.  v.  Stone,  Sfc.  3  Leigh,  218. 

In  the  present  case  the  property  insured  consisted  of  two 
tenements  in  the  town  of  Fredericksburg,  which  were  owned 
by  Claiborne  Wigglesworth,  and  at  his  death  descended  to  his 
heirs.  One  of  them  was  declared  fot  insurance  by  Wiggles- 
worth,  and  the  other  by  Wright,  a  former  proprietor,  and  both 
were  several  times  revalued  after  Wigglesworth's  death.  These 
tenements  were  assigned  to  Wigglesworth's  widow  for  her  dower 
in  his  real  estate:  she  afterwards  intermarried  with  Waugh, 
and  they  sold  and  conveyed  her  life  estate  therein  to  Shirley, 
the  appellant.  The  claim  of  the  Mutual  Assurance  Society  is 
for  quotas  which  accrued  after  Wigglesworth's  death,  tfome 
before  the  assignment  of  dower,  others  afterwards  and  before 
Shirley's  purchase,  and  the  rest  since  his  purchase;  and  also 
for  a  small  additional  premium  which  has  accrued  during  Shir- 
ley's ownership. 

It  is  contended  for  the  appellant  that  the  widow's  right  is 
paramount  to  the  lien  of  the  society ;  and  if  this  be  so,  then  it 
follows  that  the  property  cannot  be  subjected  in  his  hands  to 
the  demand  of  the  society,  nor  can  he  be  made  personally 
responsible,  inasmuch  as  there  can  be  no  indebtedness  on  his 
part  in  the  character  of  owner.  This  defence  is  founded  upon 
the  supposition  of  the  fact  that  the  insurances  of  the  property 
were  effected  subsequently  to  the  intermarriage  of  Mr.  and  Mrs. 
Wigglesworth.  The  fact  is  not  asserted  in  Shirley's  answer, 
nor  does  it  appear  from  any  part  of  the  record.  I  deem  it, 
however,  wholly  immaterial,  as  1  consider  the  lien  of  the  society 
equally  valid  in  either  aspect  of  the  case. 

It  is  true  that  a  widow  is  dowable  of  all  the  lands  of  which 
her  husband  was  seized  at  any  time  during  the  coverture,  and 
that  his  alienations  and  incumbrances  are  not  good  against  her 
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unless  she  has  united  therein,  and  relinquished  her  right,  on 
privy  examination,  in  the  manner  prescribed  by  law.  But  the 
lien  in  question  is  not  derived  merely  from  the  contract  of  the 
husband.  It  is  established  by  the  authority  of  the  legislature, 
the  competency  of  which  cannot  be  questioned,  and  the  extent 
of  the  lien  depends  upon  the  true  construction  of  the  statute. 
It  is,  therefore,  a  matter  of  judicial  interpretation  whether  the 
legislature  intended  that  the  lien  on  the  property  insured,  given 
in  the  most  comprehensive  terms,  should  be  subordinate  to  the 
inchoate  and  contingent  dower  interest  of  the  wife.  To  hold 
the  affirmative  would  be  to  uproot  the  whole  institution.  The 
effect  of  the  widow's  holding  her  dower  discharged  of  its  lia- 
bility for  contributions  must  inevitably  be  to  abrogate  the 
insurance.  During  her  life  estate  the  assessments  upon  the 
property  would  be  utterly  nugatory,  as  they  could  not  be  en- 
forced either  against  the  subject  or  the  owner,  nor  could  there 
be  any  liability  for  previous  arrears.  In  this  state  of  things 
there  could  be  no  responsibility  of  the  society  for  destruction  by 
fire ;  and  the  insurance,  thus  defeated  during  the  tenancy  for 
life,  would  be  destroyed  altogether,  for  the  contract  was  to 
insure  the  whole  fee  simple,  and  not  merely  the  remainder  or 
reversion.  If  such  had  been  the  understanding  of  the  law,  the 
institution  could  never  have  had  existence,  or  must  have  per- 
ished in  its  infancy  by  reason  of  the  inherent  vice  in  its  consti- 
tution, for  which  there  is  no  remedy,  inasmuch  as  the  feme 
covert  could  not,  if  she  would,  relinquish  her  dower  interest 
This  result  would  have  been  inevitable,  unless  insurances  had 
been  confined  to  spinsters  and  widows,  bachelors  and  widow- 
ers ;  the  insurances  of  married  men  would  have  been  practically 
prohibited.  A  construction  so  unreasonable  and  mischievous 
is  impossible.  Nothing  could  be  more  pernicious  to  the  inter- 
ests of  the  feme j  or  more  repugnant  to  the  principles  of  dower 
rights.  The  alienation  of  the  husband  by  conveyance  or  mort- 
gage is  inoperative  at  his  death  as  regards  the  wife,  because 
otherwise  the  property  would  be  converted,  and  the  proceeds 
might  be  wasted.  But  a  pledge  by  insurance  is  for  the  benefit 
of  the  feme,  and  tends  not  to  the  destruction  but  to  the  preser- 
vation of  her  estate,  and  to  authorize  it  was  a  wise  and  benevo- 
lent exercise  of  legislative  power. 
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The  widow,  therefore,  took  her  dower  interest  subject  to  the 
lien  of  the  society,  but  she  incurred  no  personal  responsibility 
until  the  assignment  of  her  dower,  whereby  she  became  a 
member,  and  then  only  for  the  contributions  accruing  during 
her  ownership.  That  every  owner  of  a  present  freehold  estate 
in  insured  property  becomes  a  member,  according  to  the  true 
spirit  of  the  law,  and  the  scheme  of  the  institution,  I  cannot 
doubt,  whatever  difficulty  might  be  presented  by  the  mere  letter 
of  the  statute.  As  to  those  contributions  which  accrued  during 
Wigglesworth's  life,  and  for  which,  if  still  in  arrear,  the  assets 
of  his  estate  would  be  liable  since  his  death,  they  seem  to  have 
been  paid,  and  to  form  no  part  of  the  present  demand;  for 
those  which  accrued  afterwards  and  before  the  assignment  of 
dower,  his  heirs  are  personally  responsible,  for  till  then  they 
succeeded  to  the  membership  of  their  ancestor,  and  it  was  their 
duty  to  assign  the  widow  her  dower.  The  widow  and  her 
second  husband  are  personally  liable  for  the  contributions 
which  accrued  after  the  assignment  of  dower  and  before  their 
sale  to  the  appellant ;  and  for  those  which  have  accrued  sincev 
the  appellant  is  personally  responsible,  but  for  those  only.  If  a 
regulation  of  the  society  (Constitution,  Rules,  and  Regulations, 
pp.  16,  17,  §  4)  is  to  be  understood  as  intended  to  make  a  pur 
chaser  or  mortgagee  personally  liable  for  arrears  prior  to  bis 
title,  it  transcends  the  powers  of  the  corporation,  which  has  no 
authority  except  over  its  own  members;  and  it  is  not  until  they 
acquire  their  title  that  such  persons  become  members,  and  then 
only  as  regards  their  own  rights  and  responsibilities. 

The  decree  of  the  circuit  court  is  consequently  erroneous  in 
subjecting  the  appellant  personally  to  the  whole  arrears  of  con- 
tributions, with  the  interest  and  damages  thereon.  A  personal 
decree  against  him  for  so  much  of  the,  demand  as  has  accrued 
during  his  ownership  would  not  have  been  improper,  but  would 
have  given  only  partial  relief  to  the  society.  The  plaintiffs  are 
entitled  to  a  lien  upon  the  property  for  the  whole  principal  and 
interest  of  their  claim,  but  not  for  the  damages.  The  damage*, 
it  is  true,  are  not  to  be  regarded  as  a  penalty,  being  nothing 
more  than  a  reasonable  allowance,  under  the  regulations  of  the 
society,  for  the  expenses  and  trouble  of  collection.  It  is  there- 
fore quite  proper  that  these  liquidated  damages  should  be  em- 

vol.  ii.  20 
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braced  in  a  personal  judgment  or  decree ;  but  no  lien  therefor 
is  given  by  the  statute,  and  the  effect  of  treating  them  as  an 
incidental  lien  would  often  be  to  make  one  person  liable  for 
them  in  conseqnence  not  of  his  own  default,  but  of  the  default 
of  another. 

When  we  next  consider  what  decree  ought  to  have  been 
rendered,  it  appears  to  me  that  the  lien  of  the  society  is  to  be 
treated  as  an  entire  thing,  and  not,  as  suggested  by  the  appel- 
lant's counsel,  to  be  broken  into  parts,  and  carried  out  separ- 
ately against  the  estate  for  life  and  that  in  reversion.  Such  a 
mode  of  enforcing  an  incumbrance  would,  I  think,  be  unpre- 
cedented, and  inevitably  tend  to  the  sacrifice  of  the  property, 
and  the  diminution  of  the  security.  There  can  be  no  objection, 
I  admit,  to  ascertaining  the  several  personal  responsibilities; 
and  that  ought  to  be  done  at  the  most  convenient  stage  of  the 
cause,  with  the  view  of  adjusting  the  equities  amongst  the 
defendants  arising  out  of  the  proper  relief  to  the  plaintiffs,  and, 
it  may  be,  to  the  more  perfect  relief  of  the  plaintiffs  them- 
selves. But  in  the  adjustment  of  those  equities  the  appellant 
will  not  be  entitled,  as  his  counsel  supposes,  to  an  apportion- 
ment of  the  quotas  between  the  estate  for  life  and  that  in 
reversion. 

No  part  of  the  quotas  which  havet  accrued  since  the  assign- 
ment of  dower  is,  in  my  opinion,  chargeable  upon  the  reversion 
in  case  of  the  life  estate.  The  argument  for  the  appellant  is, 
that  the  quotas  are  for  the  insurance  of  the  whole  fee  simple, 
and  inasmuch  as  that  operates,  in  the  event  of  loss,  to  the 
remuneration  of  the  reversioner  as  well  as  of  the  tenant  for  life, 
it  is  but  reasonable  that  the  former  should  be$r  a  due  propor- 
tion of  the  burden  enuring  to  their  benefit.  There  is  much 
plausibility  in  this  reasoning,  but  it  keeps  out  of  view  the  im- 
portant consideration  that  the  quotas,  though  a  lien  upon  the 
capital,  are  a  charge  upon  the  profits.  They  detract  by  their 
amount  from  the  income  of  the  estate,  but  do  not  break  in 
upon  the  principal;  and  the  tenant  for  life,  while  enjoying  the 
profits,  ought  to  keep  down  such  annual  or  occasional  charges, 
as  the  reversioners  will  have  to  do  when,  upon  the  falling  in  of 
the  life  estate,  they  come  to  the  perception  of  the  profits.  The 
tenaut  for  life   is   directly  responsible    to  the  society  for  the 
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quotas,  and  subject  to  an  action  at  law  for  the  recovery  thereof, 
but  it  is  otherwise  as  regards  reversioners,  who  cannot  be  called 
upon  at  all  personally  during  the  continuance  of  the  life  estate. 
And  what  reason  can  be  given  for  this,  other  than  the  fact  that 
the  tenant  for  life  ft  in  the  perception  of  the  profits,  and  conse- 
quently alone  responsible  for  the  charges  upon  them?  and  what 
better  right  can  there  be  to  call  upon  the  reversioner  for  contri- 
bution in  regard  to  quotas,  than  in  regard  to  taxes,  or  a  ground 
rent,  or  a  rent  charge  ?  The  tenant  for  life,  moreover,  not  only 
enjoys  the  profits,  but  also  any  income  accruing  from  the  insur- 
ance itself,  for  the  dividend  of  any  surplus  interest  arising  from 
the  capital  funds  of  the  society,  directed  by  the  act  of  1803, 
§  12,  would  surely  be  payable  to  the  tenant  for  life,  and  not  to 
the  reversioner  or  remainder-man. 

We  must  bear  in  mind  that  the  assessment  of  quotas  arises' 
out  of  an  insurance  effected  by  the  owner  of  the  whole  fee,  to 
the  enjoyment  of  whose  estate  in  the  property  the  tenant  for 
life  and  the  reversioners  succeed  successively.  It  is  upon  these 
facts  alone  that  the  claim  to  apportionment  is  founded,  under 
the  influence  of  the  maxim  of  equity  that  he  who  shares  the 
benefit  must  share  the  burden.  But  here  the  reversioner  shares 
no  benefit,  so  far  as  the  profits  are  concerned,  during  the  contin- 
uance of  the  life  estate,  though  the  property  should  be  destroyed 
by  fire ;  for  in  that  event  the  effect  of  the  insurance  is  to  convert 
the  estate  from  land  into  money,  and  to  give  the  interest  in  lieu 
of  profits  to  the  tenant  for  life,  and  the  principal,  upon  the  fall- 
ing in  of  the  life  estate,  to  the  reversioner.  And  if  there  is  a 
common  benefit  to  the  tenant  for  life,  and  the  reversioner  in 
securing  the  capital  which  yields  the  profits,  it  ought  to  be  paid 
for  out  of  those  profits  progressively,  and  in  the  same  succes- 
sion, with  the  original  hazard.  Nor  is  the  claim  of  tenant  for 
life  against  reversioner,  for  contribution  on  account  of  quotas 
during  the  life  estate,  stronger  than  would  be  that  of  reversioner 
against  the  estate  of  tenant  for  life,  for  quotas  accruing  during 
the  reversion ;  for  the  insurance  was  of  the  whole  estate,  and 
the  quotas  are  the  consideration  for  the  entire  iusurance. 

The  supposed  analogy  of  fines  for  the  renewal  of  leases 
throws  no  light  upon  the  present  question  ;  for  the  renewal  is 
in  the  nature  of  a  new  purchase,  of  which  the  fine  is  the  con- 
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sideration,  and,  in  cases  to  which  the  doctrine  is  applicable,  the 
tenants  are  treated  as  joint  purchasers  of  successive  interests; 
and  that  of  course  calls  for  an  apportionment  of  the  price  ac- 
cording to  the  value  of  their  respective  interests,  as  much  so  as 
if  the  transaction  were  an  original  purchase*  A  joint  declara- 
ration  for  insurance  made  by  successive  tenants,  would  bear 
some  resemblance  to  such  renewal  of  leases;  but  here  the 
insurance  is  a  mere  incumbrance,  descending  with  the  estate 
from  the  owner  of  the  fee  by  whom  it  was  created.  The  most 
obvious  and  striking  analogy  is  that  of  a  mortgage ;  and  there 
the  tenant  for  life  is  obliged  to  keep  down  the  interest  of  the 
debt,  and  in  case  of  redemption  to  contribute  beyond  the  inter- 
est for  whatever  benefit  he  derives  from  the  liquidation  of  the 
debt.  1  Story's  Eq.  465.  Of  course  the  reversioner  or  remain- 
«der-man  pays  the  interest,  to  prevent  a  foreclosure,  the  tenant 
for  life  is  bound  to  refund ;  and  so  it  would  be  in  regard  to 
payment  of  insurance  quotas  made  to  prevent  a  sale  under  the 
lien.  The  certain  benefit  to  the  reversioner  in  the  case  of  a 
mortgage,  or  his  contingent  benefit  in  the  case  of  an  insurance, 
arising  from  the  payment  of  the  interest  in  the  former  or  of  the 
quotas  in  the  latter,  does  not  relieve  in  any  degree  the  tenant 
for  life  from  the  duty,  imposed  by  his  enjoyment  of  the  profits, 
of  keeping  down  the  annual  or  occasional  charges.  And  what, 
at  most,  is  the  substantial  effect  of  the  insurance,  but  a  repara- 
tion of  the  property,  made  or  paid  for,  if  you  please,  by  the 
tenant  for  life?  and  who  ever  heard  of  the  cost  of  reparations 
by  the  tenant  for  life,  whether  partial  or  total,  voluntary  or  com- 
pulsory, being  thrown  in  any  degree  upon  the  remainder-man  or 
reversioner,  however  beneficial  to  him  ? 

A  claim  like  the  present  on  the  part  of  a  dowress,  or  other 
person  acquiring  her  title,  has  less  color  of  reason  than  that  of 
any  other  tenant  for  life  ;  for  the  assignment  to  her  of  one  third 
of  the  real  estate  for  dower  is  based  upon  an  estimate  of  the 
annual  profits,  which  involves  an  allowance  for  charges  there- 
upon ;  and  so  another  contribution  from  the  heirs  on  account 
of  those  charges  would  yield  her  a  double  compensation. 

Upon  the  whole,  my  opinion  is  that  the  decree  of  the  circuit 
court  ought  to  be  reversed,  and  the  cause  remanded  for  further 
proceedings,  according  to  the  principles  above  indicated,  and 


Digit 


zed  by  GoOgk 


Shirley  v.  Mut.  Assurance  Society,  2  Rob.  (Va.)  705.     309 

Membership.  —  Liability  of  Widow.  —  Of  Heirs.  —  Lien. 

such  farther  directions  as  shall  be  given  by  the  decree  of  this 
court 

Stanard,  J.  I  have  grave  doubts  on  several  of  the  points 
embraced  by  the  opinion  just  delivered  by  my  brother  Baldwin. 
But  as  the  residue  of  my  brethren  have  no  hesitation  in  con- 
curring in  that  opinion  and  the  proposed  decree  of  the  court,  so 
that  whatever  the  result  of  any  farther  investigation  on  my  part 
might  be,  the  result  of  the  decision  would  remain  unaffected, 
I  have  not  thought  proper  to  ask  that  the  decision  should 
be  delayed  for  the  purpose  of  enabling  me  to  make  up  an 
opinion. 

Brooke  and  Allen,  JJ.,  concurred  in  the  opinion  of  Bald- 
win, J. 

The  decree  of  the  court  of  appeals  was  entered  in  the  follow- 
ing terms :  — 

The  court  is  of  opinion  that  the  decree  of  the  circuit  court  is 
erroneous  in  charging  the  appellant  personally  with  the  whole 
amount  of  the  appellees'  demand ;  the  appellant  being  liable 
personally  only  for  the  quotas  and  additional  premiums  which 
accrued  during  his  ownership  of  the  property,  with  the  interest 
and  damages  thereon:  that  the  heirs  of  Claiborne  Wiggles- 
worth,  deceased,  are  personally  liable  for  the  quotas  which  ac- 
crued after  his  death  and  before  the  assignment  of  dower  to  his 
widow,  with  the  interest  and  damages  thereon :  and  that  the 
widow  and  her  second  husband  Waugh  are  personally  liable  for 
the  quotas  which  accrued  after  the  assignment  of  dower  and 
before  their  sale  to  the  appellant,  with  the  interest  and  damages 
thereon.  The  court  is  further  of  opinion  that  the  appellees  have 
a  lien  upon  the  tenements  in  the  proceedings  mentioned  respec- 
tively, for  the  principal  money  and  interest  respectively  due  for 
the  insurance  thereof,  but  not  for  the  damages;  which  lien  is  to- 
be  enforced,  if  necessary,  against  said  tenements  respectively,  by 
sales  of  the  whole  fee  simple  title  thereof,  and  of  the  whole  of 
each  tenement,  unless  from  the  nature  of  the*  property  it  be  prac- 
ticable and  expedient  to  lay  off  portions  thereof  for  such  sales 
respectively.  The  court  is  further  of  opinion  that  such  sales, 
under  the  circumstances  of  the  case,  ought  to  be  upon  credit, 
except  for  the  charges  of  the  sale,  which  ought  to  be  required 
in  cash:  that  the  amount  due  to  the  appellees  of  principal 
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money  and  interest,  at  the  times  of  the  sales  respectively,  ought 
to  constitute  the  first  deferred  instalment  (which  ought  to  bear 
interest),  and  the  residue  of  the  purchase  money  the  remaining 
instalments;  the  credit  for  the  deferred  instalments  to  be  liberal, 
and  the  purchase  money  well  secured.  The  court  is  further  of 
opinion,  that  before  directing  such  sales,  the  respective  personal 
liabilities  of  the  defendants  for  principal  money,  interest,  and 
damages,  ought  to  be  ascertained ;  and  that  if  the  appellant,  or 
any  other  person,  should  advance  the  amount  chargeable  to  the 
heirs  of  Wigglesworth,  and  the  personal  responsibility  of  the 
appellant,  and  the  life  estate  in  the  property,  should  be  sufficient 
to  insure  payment  of  the  residue  due  the  appellees,  then  there 
should  be  no  sale  of  the  reversion,  but  a  lien  thereon  established 
for  reimbursement  of  the  amount  so  advanced  with  interest 
thereon;  but  such  lien  ought  not  to  be  enforced  until  the  falling 
in  of  the  life  estate.  The  court  is  further  of  opinion,  that  io 
the  event  of  such  sales,  the  deferred  instalments,  except  the 
first,  ought  to  be  divided  between  the  appellant  and  the  heirs  of 
Wigglesworth,  according  to  the  value  of  their  respective  inter- 
ests in  the  property ;  and  that  the  respective  shares  ought  to  be 
subjected  to  the  respective  equities  of  the  defendants  amongst 
themselves.  And  the  court  is  further  of  opinion,  that  if  snch 
sales  should  be  necessary,  and  it  shall  appear  that  the  common 
interest  of  the  appellant  and  the  heirs  of  Wigglesworth  will  be 
promoted  by  the  sale  of  only  one  of  said  tenements,  and  the 
application  of  the  proceeds  as  aforesaid,  in  exoneration  of  the 
other,  that  course  of  proceeding  ought  to  be  adopted,  if  the 
relief  of  the  appellees  will  not  be  impaired,  nor  the  rights  of 
others  injuriously  affected  thereby.  It  is  therefore  ordered  and 
decreed  that  the  said  decree  of  the  circuit  court  be  reversed  with 
costs,  and  the  cause  remanded  for  further  proceedings  accord- 
ing to  the  principles  above  declared. 
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Bayley  &  Minard  vs.  Onondaga  County  Mutual  Insurance 

Company.1 

(Supreme  Court,  New  York,  May  Term,  1844.) 

Action.  —  Parties. 

A  bond  made  by  an  insurance  agent,  binding  himself  in  a  certain  sum,  for  the  faithful  per- 
formance of  duties,  "to  the  said  directors,  their  successors,  or  assigns,"  is  in  legal 
effect  made  to  the  company,  so  that  they  may  sue  thereon  in  the  corporate  name. 

It  is  not  necessary  in  such  case  that  the  declaration,  in  an  action  on  the  bond  by  the  com- 
pany in  their  corporate  name,  should  aver  that  the  bond  was  made  to  them  by  the  name 
and  description  of  the  directors,  &c. 

Action  upon  a  bond  given  by  Bayley  and  Minard  for  their 
faithful  conduct  as  insurance  agents  for  the  plaintiffs,  in  which 
the  declaration  alleged  as  follows :  That  the  said  defendants 
had,  by  their  certain  writing  obligatory,  acknowledged  them- 
selves to  be  firmly  bound  "  unto  the  directors  of  the  said  Onon- 
daga County  Mutual  Insurance  Company,  in  the  sum  of 
$1,000,  to  be  paid  to  the  said  directors,  or  their  successors, 
or  assigns."  Breach,  non-performance  of  duty,  and  judgment 
below  for  the  plaintiffs.  The  defendants  now  brought  error, 
alleging  that  the  suit  should  have  been  brought  in  the  name  of 
the  directors. 

2?.  D.  Nozon,  fot  the  plaintiffs  in  error. 

J.  R.  Lawrence^  for  the  defendants  in  error. 

By  the  Court,  Nelson,  C.  J.  The  ground  of  error  relied  on 
is,  that  no  right  or  title  is  shown  in  the  plaintiffs  below ;  the 
obligation  being  to  the  directors  of  the  company.  It  the  dec- 
laration had  been  drawn  in  a  lawyer  like  manner,  it  would  have 
contained  an  averment  that  the  bond  was  made  to  the  plaintiffs 
by  the  name  and  description  of  the  "  directors  of  the  Onondaga 
County  Mutual  Insurance  Company."  But  I  am  satisfied  the 
declaration  is  sufficient,  after  verdict  or  judgment  by  default, 
without  this  averment.  The  board  of  directors,  being  the  known 
legal  agents  of  the  corporation,  are  to  be  regarded  as  its  repre- 
sentatives in  all  their  official  acts  and  doings.  Sess.  Laws  of 
1836,  p.  177  ;  Id.  p.  43,  §  3.  They  are  to  be  so  regarded  upon 
this  record:  and  then  the  rule  applies,  that  where  a  contract 
purports  on  its  face  to  have  been  made  by  or  with  an  agent, 

i  6  Hill,  476. 
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having  no  direct  or  beneficial  interest  in  the  transaction,  the 
suit  must  be  brought  in  the  name  of  the  principal,  as  the  con- 
tract is  in  legal  effect  made  with  him,  and  not  with  the  agent 
1  Chitty's  PI.  7,  Am.  ed.  of  1840.  The  case  of  Pigotl  v. 
Thompson,  3  Bos.  &  Pull.  147,  Exemplifies  the  rule.  There, 
certain  persons  named  were  appointed  commissioners  for  drain- 
ing lands,  with  power  to  erect  toll-gates  and  take  tolls,  and  the 
tolls  were  vested  in  the  commissioners  and  their  successors. 
They  let  the  tolls  to  the  defendant  for  three  years,  who  signed  a 
writing  acknowledging  the  hiring  at  ,£145  per  annum,  w  to  be 
paid  to  the  treasurer  of  the  commissioners,"  &c. ;  and  the  ques- 
tion was,  whether  the  rent  could  be  recovered  in  the  name  of 
the  treasurer.  The  court  held  that  the  contract  was  in  legal 
effect  with  the  commissioners,  and  that  the  action  should  have 
been  brought  in  their  name.  In  Gilmore  v.  Pope,  5  Mass.  Rep. 
491,  the  plain  tiffs  sought  to  recover  certain  assessments  made 
upon  shares  in  a  turnpike  company,  subscribed  for  by  the  de- 
fendant; and  the  promise  in  the  subscription  paper  was,  to  pay 
the  assessment  to  John  Gilmore,  the  agent  of  the  company,  in 
whose  name  the  action  was  brought.  The  court  nonsuited  the 
plaintiff,  holding  that  the  agent  could  not  sue,  and  that  the 
action  should  have  been  brought  in  the  name  of  the  corpora- 
tion. Afterwards,  an  action  was  brought  on  the  same  subscrip* 
tion  paper,  in  the  name  of  the  company,  and  it  was  sustained. 
Taunton  Sf  South  Boston  Tump.  Co.  v.  Whiting,  10  Mass.  R. 
327;  and  see  Lawes  on  Pleading,  110,  312. 

As  a  general  rule,  a  written  contract  should  be  set  out  in 
pleading  according  to  its  legal  effect ;  but  where  the  true  mean- 
ing is  doubtful,  it  is  most  advisable  to  set  out  the  contract  in 
hcec  verba,  and  leave  the  court  to  construe  it.  1  Chitty's  PI. 
306,  307;  1  Barn.  &  Cress.  358 ;  3  Barn.  &  Aid.  66,  69,  70. 
In  this  case,  the  legal  operation  and  effect  of  the  bond  is  suffi- 
ciently obvious,  though  I  admit  the  count  would  have  been 
more  scientific  if  the  averment  already  mentioned  had  been 
made.  But  the  court  cannot  fail  to  see,  upon  the  face  of  the 
record,  that  the  obligation  is  to  the  plaintiffs,  by  the  name  of 
their  directors,  the  legally  constituted  agents  of  the  corporation. 

I  am  satisfied  that  the  plaintiffs  show  a  sufficient  title  to  sus- 
tain the  suit  upon  the  bond,  and  that  there  is  no  foundation  for 
the  writ  of  error.  Judgment  affirmed. 
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Patrick  McLoughlin  vs.  The  Corporation  of  the    Royal 
Exchange  Assurance  Company.1 

(Exchequer,  Ireland,  Trinity  Term,  1844.) 

Practice. — Change  of  Venue. 

In  a  motion  by  an  assurance  company  to  change  the  venue  after  issue  joined,  to  the  county 
in  which  the  fire  took  place,  on  an  allegation  that  a  view  is  necessary  for  the  defence, 
this  court  will  not  grant  the  motion,  unless  the  reason  why  such  a  view  is  necessary  ap- 
pear on  the  face  of  the  affidavit  The  mere  statement  in#the  affidavit  that  a  view  is 
necessary  is  insufficient. 

Motion  by  defendant  to  change  the  venue  after  issue  joined  to  a  county,  because  the  wit- 
nesses for  the  defence  reside  there,  is  sufficiently  met  by  the  plaintiff  on  an  allegation 
that  the  majority  of  his  witnesses  reside  in  the  county  in  which  he  has  brought  the 
action. 

Semble,  on  behalf  of  a  defendant  the  court  will  be  slow  to  change  the  venue  to  a  county  in 
which  the  father  of  the  attorney  for  the  defendant  is  the  sub-sheriff. 

This  was  a  motion  to  change  the  venue,  after  issue  joined, 
from  the  county  of  the  city  of  Dublin  to  the  county  of  Sligo, 
to  support  which  the  affidavit  of  Thomas  Mostyn,  the  attorney 
and  agent  to  the  defendants  at  Sligo,  stated  that  the  plaintiff 
bad  effected  a  policy  of  assurance  with  him  for  the  sum  of 
£2,300,  viz.,  £1,300  on  stock  in  trade,  £800  on  two  dwelling- 
houses,  and  £200  on  furniture ;  that  on  the  7tb  of  March  last, 
afire  took  place  in  plaintiff's  shop,  which  was  immediately  ex- 
tinguished ;  that  on  the  9th  plaintiff  attended  at  the  office  and 
made  a  claim  for  £1,318,  for  loss  occasioned  to  his  stock  in 
trade,  and  also  furnished  an  estimate  for  the  injury  to  his  shop, 
amounting  to  £16  15s.  0d.;  that  on  the  14th  of  said  month 
plaintiff  claimed  for  the  loss  on  his  goods  the  reduced  sum  of 
<£775;  that  plaintiff  having  issued  a  writ  against  the  defend- 
ants, deponent  appeared  thereto,  and  the  declaration  was  filed, 
laying  the  venue  in  the  county  of  the  city  of  Dublin  ;  that  de- 
fendants pleaded  several  pleas,  amongst  others,  that  the  loss  was 
caused  by  the  fraudulent  contrivance  of  the  plaintiff,  his  agents 
and  servants,  which  plea  the  plaintiff  had  traversed  ;  that  in 
order  to  defend  themselves,  the  defendants  would  require  that 
the  jury  should  have,  an  opportunity  of  viewing  the  shop,  and 
seeing  the  extent  of  injury  done,  and  for  that  purpose  to  have  a 

1  9  Irish  Law,  510. 
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distringas  with  a  clause  of  view ;  that  it  would  be  necessary  to 
examine  a  number  of  witnesses  who  were  present  on  the  night 
of  the  fire,  who  could  give  material  evidence  on  behalf  of  the 
defendants,  all  residing  in  the  town  of  Siigo. 

Brewster,  in  support  of  the  motion.  The  plaintiff  opposes 
this  application  by  his  affidavits  on  three  grounds:  First,  that 
the  goods  in  question  stated  to  have  been  destroyed  by  the  fire 
were  bought  from  a  number  of  merchants  in  Dublin,  whom  he 
must  examine  on  the  trial,  and  that  he  is  not  able  to  pay  their 
expenses  to  Sligo.  #  That  objection  can  be  waived  by  admitting, 
as  the  defendants  now  offer  to  do,  an  affidavit  from  those  mer- 
chants that  the  goods  were  sold  and  delivered  in  Dublin,  but 
not  that  they  were  delivered  in  Sligo;  second,  that  it  is  the 
plaintiff's  object  to  have  a  speedy  trial,  as  by  delay  he  must  be- 
come a  bankrupt  But  supposing  a  verdict  in  his  favor,  he 
could  not  have  a  judgment  against  the  defendants  earlier  on  a 
trial  in  town  than  at  the  ensuing  assizes  ;  third,  that  the  father  of 
Mr.  Mostyn,  the  agent,  is  the  sub-sheriff  of  the  county  of  Sligo; 
but  there  is  nothing  in  that  objection,  because  if  the  issue  be 
tried  before  a  special  jury,  the  special  jury  list  is  made  wholly 
without  the  control  of  the  sheriff;  and  if  by  a  cognmon  jury,  the 
plaintiff  can  put  the  matter  into  the  bands  of  the  coroner. 

Filzgibbon  8f  J.  D.  Fitzgerald,  contra.  The  pleas  put  in  by 
this  assurance  company  are  discreditable  ;  and  though  some  are 
demurrable,  yet  to  save  time  issue  has  been  joined  on  all ;  first, 
that  the  stock  was  not  consumed  or  injured;  second  plea,  that 
plaintiff  did  not  prove  the  loss;  third,  that  fraud  appeared  on 
the  part  of  the  plaintiff;  fourth,  that  a  fraud  appeared  in  repre- 
senting a  greater  quantity  of  goods  consumed  than  was  the 
fact ;  another  plea,  that  plaintiff  did  not  procure  a  certificate 
from  the  church-wardens;  another,  that  the  deed  is  not  their 
deed ;  another,  that  the  supposed  loss  was  occasioned  by  the 
neglect  of  the  plaintiff  and  his  servants.  That  is  a  fair  issue, 
and  can  be  tried  here.  The  defendants  shall  have  a  model  of 
the  premises  at  the  plaintiff's  cost,  and  at  liberty  to  examine 
the  premises.  Mostyn  does  not  swear  that  he  viewed  the 
premises,  and  from  that  view  believed  that  if  the  jury  saw 
them  it  would  be  favorable  to  his  clients.  There  is  nothing  of 
fraud  charged  against  the  plaintiff.     [Richards,  B.    Does  Mos- 
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tyn  state  anything  in  his  affidavit  to  show  the  fire  was  mali- 
cious ?]  No,  he  does  not,  he  only  states  that  he  has  filed  a  plea 
involving  }hat  issue.  [Pennefather,  B.  In  what  words  does 
Mostyn  state  that  a  view  is  necessary  ?]  In  these  words : 
"  Saith  that  in  order  to  enable  the  defendants  to  bring  their  de- 
fence fairly  and  fully  before  a  jury,  it  will  be  necessary  that  the 
said  jury  or  some  of  them  should  have  an  opportunity  of  view- 
ing the  shop  in  which  the  said  fire  took  place,  and  its  situation, 
and  to  see  the  extent  of  injury  done  thereto  and  the  space 
within  which  the  fire  was  confined."  This  is  not  a  case  for  a 
view.  Hawthorn  v.  Denham.1  As  to  the  balance  of  witnesses, 
Watson  v.  Kennelly2  is  in  our  favor.  If  they  intend  to  meet  the 
case  on  the  merits,  let  the  other  pleas  be  abandoned,  and  let 
the  defendants  undertake  to  go  to  trial  on  the  issue  of  default  on 
the  part  of  the  plaintiff  or  his  servants,  and  then  the  plaintiff 
will  consent  to  change  the  venue  to  Sligo.  [Pennefather,  B. 
That  is  a  fair  offer,  will  the  defendants  accept  it  ?] 

Baker,  in  reply.  The  defendants  will  not  accept  that  offer: 
as  to  the  affidavit  made  on  behalf  of  the  defendants,  it  is  suffi- 
cient. The  precedents  in  the  cases  are  similar  to  the  present. 
McDonnell  v.  Carr?  The  defendant  should  not  be  required  to 
spread  out  and  disclose  on  the  face  of  his  affidavit  the  grounds 
of  his  defence.  [Lefroy,  B.  No  ;  but  might  not  the  defend- 
ant say  he  has  inspected  the  premises,  and  is  led  to  believe 
that  there  was  fraud  in  the  transaction  ?]  The  leading  case  on 
this  spbject  is  Hodinott  v.  Coz.*  [Lefroy,  B.  What  was  the 
affidavit  there?  Were  the  circumstances  laid  before  the  court 
to  show  to  them  the  grounds  of  the  necessity  for  a  view  ?]  No ; 
they  are  not  stated  in  the  report.  The  influence  of  a  particular 
person  is  not  sufficient  to  change  the  venue.  Hall  v.  M'Kernan.6 
Chief  Baron.  We  are  of  opinion  that  sufficient  ground 
has  not  been  laid  before  the  court  to  induce  it  to  grant  this 
motion.  The  plaintiff  has  laid  his  venue,  as  he  was  at  liberty 
to  do,  in  a  particular  county,  and  the  defendant  cannot  now  on 
the  ordinary  affidavit  change  that  venue;  he  therefore  seeks  to 
do  so  by  affidavit  on  special  grounds;  first,  because  a  number 
of  witnesses  to  be  produced  on  the  part  of  the  defendant, 
amounting,  as  is  stated,  to  fifteen,  reside  in  Sligo.  In  answer 
1  3  Irish  Law,  1.      *  lb.  214.      •  Hayes,  376.      4  8  East,  268.      *  2  Irish  Law,  859. 
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to  that,  the  plaintiff  avers  that  the  majority  of  witnesses  to  be 
produced  on  his  part  reside  in  Dublin.  If  the  contending  par- 
ties make  affidavits  such  as  those  now  before  the  court  with 
regard  to  the  balance  of  witnesses,  we  do  not  know  how  far  it 
might  be  safe  to  rely  on  them.  However,  on  the  balance  of 
convenience,  we  think  that  balance  is  as  much  in  favor  of  the 
plaintiff  as  of  the  defendants,  and  on  that  point  the  plaintiff  has 
fully  met  the  special  ground  put  forward  by  the  defendants. 
The  next  ground  is,  that  a  view  is  necessary  for  a  proper  de- 
fence by  the  defendants  ;  but  on  authority  we  find  that  it  is  not 
sufficient  to  allege  that  a  view  is  necessary.  The  reason  why 
it  is  supposed  to  be  necessary  should  appear  on  the  face  of  the 
affidavit.  Does  the  reason  why  a  view  would  be  necessary  ap- 
pear on  the  face  of  this  affidavit?  Can  it  be  collected  from  it 
that  it  is  necessary  ?  It  cannot.  Again  the  plaintiff  has  offered, 
if  the  defendants  will  undertake  to  abandon  all  other  pleas  and 
go  to  trial  on  that  plea  alone,  on  which  it  might  become  advisa- 
ble to  have  a  view,  that  in  that  case  he  will  consent  to  change  the 
venue  to  Sligo ;  the  defendants  have  refused  that  offer,  and  coup- 
ling that  refusal  with  the  affidavit  of  Mostyn,  we  conceive  that 
the  view  required  is  not  necessary.  But  it  has  been  said  at  the 
bar  that  Mostyn's  affidavit  is  in  conformity  with  the  precedents*, 
and  with  the  form  of  the  affidavits  in  the  cases  relied  on  on 
behalf  of  the  defendants,  and  therefore  sufficient ;  but  that  is 
clearly  a  mistake ;  for  in  the  note  to  McDonnell  v.  tVzrr,1  it  is 
stated  in  the  affidavit  filed  by  the* agent  of  the  company,  and 
used  on  the  motion,  "that  he  believed  and  hoped  he  would  be 
able  to  prove  that  the  fire  was  designed  and  intended  by  the 
plaintiff,  and  that  such  burning  was  fraudulent  and  malicious, 
and  planned  by  the  plaintiff."  On  these  grounds  we  decide  this 
motion,  and  therefore  do  not  feel  it  necessary  to  rely  on  the 
other  ground  put  forward  to  us  by  the  plaintiff,  viz.,  that  the 
attorney  for  the  defendants,  their  agent  also,  is  the  son  of  the 
sub-sheriff  of  the  county  of  Sligo,  to  which  the  defendants  seek 
to  change  that  venue  ;  yet  we  cannot  exclude  that  fact  from  our 
consideration.  Knowing  that  the  law  regards  such  a  circum- 
stance with  peculiar  jealousy,  we  should  be  slow  to  send  the 
plaintiff  against  his  own  will  to  trial  there.  On  the  whole, 
therefore,  we  think  this  motion  must  be  refused  with  costs. 

1  Hayes,  376. 
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St.   Louis  Insurance  Company  vs.  Glasgow,  Shaw  & 

Larkin.1 

(Supreme  Court,  Missouri,  July  Term,  1844.) 

Negligence.  —  Breach  of  Stipulation.  —  Pleading. 

Insurers  are  responsible  for  a  loss  occasioned  by  a  risk  insured  against,  notwithstanding 
such  loss  may  be  attributable  to  the  negligence  or  misconduct  —  not  amounting  to  bar- 
ratry —  of  the  assured  or  his  agents. 

Where  a  steamboat  was  insured,  among  other  risks,  against  fire,  and  afterwards  was  put 
on  the  floating  dock,  for  the  purpose  of  being  repaired,  and  while  in  the  dock  was  burned, 
and  such  burning  was  occasioned  by  the  carelessness  and  negligence  of  the  workmen 
having  the  boat  in  charge,  the  insurers  were  held  liable  for  the  loss. 

Where  the  assured  stipulates  in  the  policy  that  the  boat  shall  be  completely  provided  with 
44  master,  officers,  and  crew,"  it  is  no  breach  of  such  stipulation  that  the  boat  was  placed, 
temporarily,  in  the  charge  of  workmen,  for  the  purpose  of  repairs. 

Where  the  assured  agrees  that  the  boat  shall  be  completely  provided  with  "  master, 
officers,  and  crew,1'  it  is  necessary  to  aver,  in  an  action  on  the  policy,  that  the  boat  was 
so  provided. 

Spalding  8f  Tiffany,  for  appellants. 

H.  JL  Gamble,  for  appellees. 

Napton,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  covenant  on  a  policy  of  insurance, 
brought  by  Glasgow,  Shaw  &  Larkin  against  the  insurance 
company.  The  policy  was  for  $6,000  on  one  fourth  of  the 
steamboat  "  Pizarro,"  for  one  year,  against  the  ordinary  perils 
of  "rivers,  fires,  enemies,"  &c,  and  the  assured  agreed,  "that 
the  steamboat  aforesaid  should  be  completely  provided  with 
master,  officers,  and  crew."  The  declaration  contains  no  aver- 
ment of  a  compliance  with  the  agreement,  that  the  boat  should 
be  completely  provided  with  "  master,  officers,  and  crew,"  but 
avers  the  loss  to  have  happened  within  the  year,  and  by  fire, 
whilst  the  boat  was  lying  at  St.  Louis. 

The  defendants  filed  several  pleas,  five  of  which  were  de- 
murred to,  and  the  demurrer  sustained.  The  pleas  are  num- 
bered on  the  record,  the  5th,  6th,  7th,  8th,  and  an  additional 
plea. 

The  fifth  plea  alleges,  that  the  loss  in  the  declaration  men- 
tioned was  occasioned  by  and  through  the  mere  carelessness, 
negligence,  and  misconduct  of  the  plaintiffs,  their  servants,  and 
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agents,  then  and  there  in  the  possession,  charge,  and  control  of 
said  boat. 

The  sixth  plea  avers,  "that  just  before  the  loss  in  the  declara- 
tion mentioned,  the  plaintiffs,  their  servants,  and  agents  caused 
the  said  steamboat  to  be  put  on  a  dock,  called  a  floating  dock, 
by  means  of  which  dock  the  boat  was  raised  out  of  and  above 
the  surface  of  the  river,  and  so  continued  until  the  loss;  and 
while  the  boat  was  in  that  situation,  the  plaintiffs,  their  servants, 
and  agents  caused  a  fire  to  be  made  and  kept  in  a  stove  on  the 
deck  of  the  boat,  and  caused  large  quantities  of  picked  oakum 
to  be  placed  and  spread  upon  the  deck  of  the  boat,  about  and 
near  the  fire  so  made  and  kept  by  the  plaintiffs,  their  servants, 
and  agents,  whereby  and  by  means  whereof  the  peril  and  dan- 
ger of  consuming,  burning,  and  destroying  said  boat  by  fire 
was  enhanced  and  increased,  without  the  knowledge,  privity,  or 
consent  of  the  defendants,  contrary  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  policy." 

In  the  seventh  plea,  it  is  alleged,  that  "  before  and  at  the  time 
of  the  loss,  the  steamboat  was  on  the  floating  dock,  above  the 
surface  of  the  Mississippi;  and  just  before  the  loss,  certain 
workmen  and  laborers  in  the  retainer  of  the  plaintiffs  caused  a 
fire  to  be  made  in  a  stove  on  board  the  boat,  and  then  and 
there,  near  and  about  the  fire,  picked  a  large  quantity  of  com- 
bustible material  called  oakum,  and  spread  the  said  oakum 
about  and  near  the  fire,  whereby  the  peril  and  danger  of  burn- 
ing said  boat  was  greatly  increased,  and,  by  the  mere  careless- 
ness, negligence,  and  misconduct  of  said  workmen  and  laborers, 
the  said  oakum  was  set  on  fire,  and  by  the  fire  so  occasioned, 
the  said  boat  was  burned,"  &c. 

The  eighth  plea  states,  that  just  before  and  at  the  time  of  the 
loss,  the  said  steamboat  was  not  in  the  possession,  nor  under 
the  care  or  control  of  the  plaintiffs  or  other  owners,  the  master, 
officers,  and  crew,  or  the  servants  and  agents  of  the  owners,  or 
any  of  them,  but  the  said  boat,  at  the  time  when,  &c,  was  in 
the  possession  of  certain  workmen  and  laborers,  with  the  knowl- 
edge, privity,  and  consent  of  the  plaintiffs,  and  without  the 
knowledge,  privity,  and  consent  of  the  defendants,  contrary  to 
the  intent  of  the  policy,  and  while  said  boat  was  so  in  posses- 
sion, aud    under  the  care  and  control  of  said  workmen  and 
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laborers,  the  said  boat  was  burnt,  consumed,  and  destroyed,  by 
the  mere  carelessness,  negligence,  and  misconduct  of  the  said 
workmen  and  agents,  which  is  the  same  loss,"  &c. 

The  additional  plea  alleges,  "  that  just  before  the  loss,  the 
plaintiffs  and  their  servants  and  agents,  without  the  knowledge 
or  consent  of  the  defendants,  caused  the  boat  to  be  put  and 
placed  on  the  floating  dock,  and  raised  above  the  water,  and  so 
kept  until  at  and  after  the  loss ;  and  while  the  boat  was  so  lying 
on  the  dock  above  the  Mississippi  River,  and  just  before  the  loss, 
the  workmen  engaged  in  the  retainer  of  the  plaintiffs,  in  repair- 
ing the  boat,  did,  unnecessarily  and  improperly,  without  the 
knowledge  or  consent  of  the  defendants,  cause  a  fire  to  be 
made  and  kept  on  board  said  boat,  in  a  stove  there,  and  did 
then  and  there,  unnecessarily  and  improperly  put,  place,  and 
spread,  near  and  about  said  boat,  a  large  quantity  of  a  certain 
combustible  material  called  picked  oakum,  whereby  the  danger 
and  peril  of  fire,  and  the  burning  of  said  boat,  became  and  was 
improperly  and  unnecessarily  greatly  increased  and  enhanced, 
contrary  to  the  duty  of  the  plaintiffs,  their  servants,  and  agents, 
in  that  behalf,  and  the  meaning  of  the  policy;  and  afterwards, 
while  the  said  boat  was  on  the  said  dock,  above  the  surface  of 
said  river,  and  while  the  said  picked  oakum  was  so  kept  and 
spread  on  and  about  the*  said  boat,  was  then  and  there  set 
on  fire,  and  burned,  and  by  the  burning  of  said  oakum,  and  the 
fire  so  occasioned,  the  said  steamboat  was  burned,"  &c 

The  only  question  presented  by  the  record  is,  the  propriety  of 
the  action  of  the  circuit  court  in  sustaining  the  demurrer  to  the 
above  pleas. 

Upon  this  question  several  points  have  been  made,  but  the 
most  important  one  arises  out  of  the  fifth,  sixth,  and  eighth 
pleas,  in  which  the  loss  is  averred  to  have  been  occasioned  by 
the  negligence,  carelessness,  and  misconduct  of  the  agents  of 
the  assured.  As  the  point  is  also  involved  in  the  consideration 
of  the  other  pleas,  it  will  first  be  disposed  of. 

It  has  been  admitted  in  the  argument  of  this  case,  and  the 
adjudged  cases  fully  sustain  the  admission,  that  where  the  mis- 
conduct amounts  to  barratry,  and  there  is  no  express  insurance 
against  barratry,  the  underwriters  will  not  be  responsible  for  a 
loss  occasioned  by  barratrous  conduct  of  the  agents  of  the  in- 
sured. 
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It  is  also  agreed,  that  where  the  insured  have  not  complied 
with  their  express  warranty  that  the  vessel  shall  be  competently 
provided  with  master,  officers,  and  crew,  a  loss  occasioned  by 
such  non-compliance  is,  not  covered  by  the  policy.  Some  of 
the  pleas  demurred  to  are  referred  to  this  principle,  and  their 
sufficiency  will  be  considered  hereafter. 

The  question  is,  whether,  when  the  insured  have  provided 
competent  officers  and  crew,  and  the  boat  has  been  furnished 
with  the  necessary  tackle  and  appurtenances,  in  compliance 
with  the  express  warranty  in  the  policy,  the  underwriters  are 
discharged  from  a  loss  occasioned  by  a  peril  insured  against, 
by  showing  that  such  peril  was  brought  about  by  the  negli- 
gence or  mismanagement  of  the  agents  of  the  insured.  Upon 
this  question  the  counsel  for  the  appellants  has  presented,  in 
his  brief,  a  critical  review  of  all  the  authorities,  reaching  back 
to  some  of  the  earliest  English  cases.  We  shall  not  attempt  to 
reconcile  the  cases  thus  arrayed,  nor  to  defend  the  opinions  and 
course  of  reasoning  which  have  given  occasion  to  the  com- 
ments, and  in  some  instances  to  the  censure  of  the  learned 
counsel. 

An  examination  of  the  cases  will,  we  think,  show  that  since 
the  case  of  Burk  v.  Royal  Exchange  Company,  decided  in  1818, 
nearly  every  court  in  which  this  question  has  arisen  has  mani- 
fested a  decided  inclination  to  hold  the  underwriters  respon- 
sible for  losses  occasioned  by  a  risk  insured  against,  notwith- 
standing such  loss  may  have  been  attributable  to  the  negligence 
or  misconduct  of  the  assured  or  his  agents.  Walker  v.  Matt- 
land,  5  Barn.  &  Aid.  171  ;  Bishop  v.  Pentland,  7  Barn.  &  Cress. 
219;  Patapsco  Insurance  Company  v.  Coulter,  3  Peters'  Rep, 
222 ;  Columbia  Insurance  Company  v.  Lawrence,  10  Peters,  607  ; 
Waters  v.  Merchants1  Insurance  Company,  11  Ibid.  213;  PerrinJs 
Administrators  v.  The  Protection  Insurance  Company,  11  Ohio 
Rep.  147. 

The  doctrine  established  by  these  cases,  we  consider  founded 
on  principles  of  sound  policy.  It  does  not  depend  upon  the 
insertion  of  barratry,  as  one  of  the  risks  assumed,  but  it  arises 
from  the  fact,  that  the  loss  happens  by  a  risk  aimed  against,  and 
that  to  permit  the  insurer,  in  such  cases,  to  show  that  it  can  be 
traced,  either  immediately  or  remotely  to  some  negligence,  care- 
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lessness,  inattention,  or  misconduct  of  the  owner  or  bis  agents, 
would  be  to  raise  an  implied  warranty,  not  of  the  general  com- 
petency of  master,  officers,  and  crew,  but  of  their  diligence  at 
all  times,  and  ander  all  circumstances.  To  adopt  this  construc- 
tion of  the  policy  would  certainly  tend  to  great  embarrassment 
in  the  recovery  of  claims  clearly  understood  to  be  secured  by 
the  contract  of  the  parties.  It  would  be  imposing  upon  the  as- 
sored  a  liability,  which  is  certainly  not  to  be  found  in  the  words 
of  his  contract,  and  not;  as  we  think,  justified  by  its  spirit.  He 
is  bound  to  provide  competent  officers,  and  to  have  bis  vessel 
seaworthy,  but  he  does  not  stipulate  that  these  officers  shall  be 
exempt  from  the  frailties  incident  to  men  in  all  situations;  that 
they  shall  exercise  such  diligence  as  shall  prevent  all  losses  from 
mistakes,  carelessness,  and  negligence.  If  the  negligence  be 
what  is  called  crassa  negligentia,  which  is  by  some  writers  con- 
sidered synonymous  with  fraud,  the  case  is  dilferent,  and  the 
underwriters  are  exempt  upon  another  principle,  unless  fraud 
also  is  expressly  itisured  against.  Indeed,  there  are  few  of  the 
risks  contained  in  the  common  marine  and  river  policies,  which 
might  not  be  traced  to  some  act  of  negligence  or  oversight  in 
those  having  charge  of  the  vessel.  In  the  case  of  fire  especially, 
we  cannot  readily  conceive  of  any  loss  by  this  element,  unless 
in  cases  of  lightning,  where  it  must  not  necessarily  have  been 
the  result  of  some  mismanagement  on  the  part  of  those  in  com- 
mand or  their  servants.  To  say,  in  such  cases,  that  though  the 
vessel  has  been  insured  against  fire,  yet  the  underwriter  has  not 
insured  against  a  fire  happening  by  negligence,  would  be  to 
u  keep  the  word  of  promise  to  the  ear  and  break  it  to  the  hope." 
It  is  true  that  this  doctrine,  that  negligence  or  misconduct  on 
the  part  of  the  servants  or  agents  of  the  insured  will  not  ex- 
empt the  underwriters,  where  the  loss  is  occasioned  by  a  peril 
insured  against,  was  originally  held  in  cases  where  barratry 
was  one  of  the  perils  enumerated  in  the  policy,  and  this  circum- 
stance afforded  the  courts  a  plausible  ground  for  the  adoption 
of  the  rule.  This  was  the  ground  taken  by  Judge  Johnson  in 
the  case  of  The  Patapsco  Insurance  Company  v.  Coulter,  3 
Peters,  decided  in  1830,  though  Judge  Story  subsequently  in- 
timates,- in  the  case  of  Waters  v.  Merchants'  Insurance  Com- 
pany, that  a  majority  of  the  court  were  for  the  plaintiff,  upon 
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the  general  ground,  that  the  proximate  and  not  the  remote  cause 
was  to  be  looked  to.     Upon  the  insufficiency  of  this  course  of 
reasoning,  the  supreme  court  of  Ohio  chiefly  relied  on  the  fire 
cases  referred  to  in  the  brief  of  the  appellants'  counsel  for  ad- 
hering to  the  doctrine  supposed   to  have  been  settled  by  more 
ancient   cases,   and    disavowing   and    repudiating  what    was 
thought  to  be  a  mere  innovation  by  the  court  in  Bank  v.  Royal 
Exchange  Company.     In  all  the  English  cases,  we  suppose  bar- 
ratry was  among  the  enumerated  perils  in  the  policy,  but  in  the 
case  of  Walker  v.  Maitland,  5  Barn.  &  Aid.  171,  though  this 
circumstance  is  alluded  to  by  the  judges,  their  opinion  seems  to 
be  founded  mainly  upon  the  ground  that  the  immediate  cause 
of  the  loss  was  a  peril  insured  against,  and  the  underwriters 
should  not  be  permitted  to  show  negligence  as  a  cause  of  such 
peril,  because  there  was  no  implied  warranty  in  the  policy  that 
there  would  be  no  negligence.    Bayley,  J.,  says:  " It  is  the  duty 
of  the  owner  to  have  the  ship  properly  equipped,  and  for  that 
purpose  it  is  necessary  that  be  should  provide  a  competent 
master  and  crew  in  the  first  instance ;  but  having  done  that, 
he  has  discharged  his  duty,  and  is  not  responsible  for  their  neg- 
ligence as  between  him  and  the  underwriters."     Holroyd,  J., 
says :  "  This  case  cannot  be  put  on  the  ground  of  the  breach  of 
the  implied  warranty  to  provide  a  master  and  crew  of  compe- 
tent skill.     It  is  sufficient  if  the  owners  provide  a  master  and 
crew  generally  competent;  there  is  no  implied  warranty  that 
such  a  crew  shall  not  be  guilty  of  negligence." 

So,  in  the  case  of  Bishop  v.  Pentland,  7  Barn.  &  Cress.  219, 
the  court  seem  to  lose  sight  of  the  barratry  clause,  as  affording 
any  reason  for  their  conclusions ;  and  Bayley,  J.,  says :  u  The 
cases  of  Burk  v.  The  Royal  Exchange  Company,  and  Walker  v. 
Maitland,  establish  as  a  principle,  that  the  underwriters  are  lia- 
ble for  a  loss,  the  proximate  cause  of  which  is  one  of  the  enu- 
merated risks  though  the  remote  cause  may  be  traced  to  the 
negligence  of  the  master  and  mariners."  And  Holroyd,  J.,  says: 
"  It  is  clearly  established,  that  if  there  be  an  actual  stranding, 
although  it  arise  from  the  negligence  of  the  master  and  mari- 
ners, the  underwriters  are  liable." 

The  Columbia  Insurance ,  Company  v.  Lawrence^  10  Peters, 
508,  was.  a  case  of  insurance  against  fire  on  land,  but  the  opin- 
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ion  delivered  by  Judge  Story  shows  the  gradual  progress  of  this 
doctrine  in  that  court.  "In  regard  to  marine  policie8,,,  says* 
Judge  Story,  "  this  was  formerly  a  question  much  vexed  in  the 
English  and  American  courts ;  but  in  England,  the  point  was 
completely  settled,  in  Burk  v.  Royal  Exchange  Company,  upon 
the  ground,  that  causa  proxima  non  remota  spectatur ;  and 
therefore,  a  loss  whose  proximate  cause  is  one  of  the  enumer- 
ated risks  in  the  policy,  is  chargeable  to  the  underwriters, 
although  the  remote  cause  may  be  traced  to  the  negligence  of 
the  master  and  mariners.  Although,  in  that  case,  the  risk  of 
barratry  was  also  assumed  by  the  underwriters,  yet  it  is  mani- 
fest that  the  opinion  proceeded  upon  the  broad  and  general 
ground.  The  same  doctrine  was  afterwards  affirmed  in  Walk- 
er v.  Maitland,  and  Bishop  v.  Pentland,  and  is  now  deemed 
incontrovertibly  established.  The  same  doctrine  was  fully 
adopted  in  this  court,  in  the  case  of  The  Patapsco  Insurance 
Company  v.  Coulter" 

These  remarks  of  Judge  Story  are  certainly  obiter  dicta,  and 
may  be  obnoxious  to  the  severe  criticism  bestowed  on  them  by 
the  appellants'  counsel,  but  they  show  that  the  unsatisfactory 
reasons  given  by  the  British  judges  for  a  doctrine  advanced,  as 
is  now  said,  for  the  first  time  in  1818,  were  no  obstacle  to  its 
rapid  adoption  by  other  courts,  and  that  this  court  was  even 
then  prepared  to  sanction  it  to  the  same  extent  it  was  ultimately 
settled  in  Waters  v.  Louisville  Marine  Insurance  Company. 

In  Ohio,  the  cases  of  Lodwicks  Sf  Kennedy  v.  Ohio  Insurance 
Company,  5  Ohio  Rep.  433 ;  Oazzam  v.  Ohio  Insurance  Com- 
pany, Wright's  Rep.  202 ;  Jolly's  Executors  v.  Ohio  Insurance 
Company,  lb.  539;  Fulton  8f  Foster  v.  Lancaster  Insurance 
Company,  7  Ohio  Rep.  I,1  were  decided  since  the  case  of  Burk 
v.  Royal  Exchange  Company  in  England,  and  they  are  the  only 
cases  to  which  we  have  been  referred,  in  which  the  doctrine 
held  in  this  last  and  the  succeeding  English  cases  has  been  ex- 
pressly denied,  that  were  decided  since  the  year  181&  These 
cases  have  all  been  overruled  by  the  same  court,  in  Ptrritfs  Ad- 
ministrators v.  The  Protection  Insurance  Company,  11  Ohio 
Rep.  147.  Whatever  may  be  thought  of  the  propriety  of  that 
court's  yielding  to  the  authority  of  the  supreme  court  of  the 
i  Page  288.  (2d  ed.). 


Digit 


zed  by  GoOgk 


824     St.  Louis  Ins.  Co.  v.  Glasgow,  etc.  8  Mo.  713. 

Negligence.  — Breach  of  Stipulation.  —  Pleading. 

United  States,  in  a  question  upon  which  the  opinion  of  that 
•  court  was  not  binding  upon  them,  it  is  at  least  to  be  inferred,  that 
the  policy  and  good  sense  of  the  doctrine  must  have  been  most 
striking,  to  have  induced  a  court  thus  to  overrule  what  had  been 
solemnly  and  repeatedly  adjudged  in  several  previous  cases. 

In  opposition  to  this  doctrine,  thus  authoritatively  settled  in 
England,  in  Ohio,  and  in  the  supreme  court  of  the  United 
States,  the  counsel  for  the  appellants  have  cited  numerous  adju- 
dications on  both  sides  of  the  Atlantic.  Gordon  v.  Remmington, 
1  Camp.  123;  Hodgson  v.  Malcom,5  Bos.  &  Pull.  336;  Phyn 
v.  Royal  Exchange  Company,  7  T.  Eep.  505 ;  Vos  8f  Graves*. 
U.  Insurance  Company,  2  Johns.  Ca.  180 ;  Brazier  v.  Clapp,  5 
Mass.  Rep.  5 ;  Cleveland  v.  Union  Insurance  Company,  8  Mass. 
Rep.  308  ;  Grim  v.  Phcenix  Insurance  Company,  13  Johns.  Rep. 
451.  In  relation  to  these  cases,  it  may  be  observed,  that  they 
were  all  decided  previous  to  1818.  Moreover,  many  of  these 
cases,  1  hough  apparently  conflicting  with  the  views  which  now 
prevail  in  relation  to  the  duties  of  the  insured,  in  a  marine  or . 
river  policy,  will  be  found  to  turn  upon  that  clause  of  the  policy 
which  stipulates  for  the  competency  of  the  master  and  crew  of 
the  vessel.  The  mere  fact  of  negligence  or  misconduct  is  not 
the  leading  and  prominent  feature  in  the  cases;  but  it  is  con- 
nected  with  the  breach  of  the  express  or  implied  warranty,  that 
the  insured  will  employ  competent  agents.  For  instance,  the 
case  of  Brazier  v.  q  lapp  was  a  case  in  which  the  captain  of  the 
vessel  had  pursued  a  route  from  Boston  to  New  Orleans  which 
was  unusual,  and  Judge  Sedgwick,  who  delivered  the  opinion  of 
the  court,  said :  "  A  general  position,  that  the  mistake  of  the 
captain,  under  no  circumstances,  forms  an  excuse  for  a  devia- 
tion, is  certainly  not  true.  The  most  skilful,  discreet,  and  pru- 
dent master  may,  and  probably,  in  almost  all  long  voyages,  does 
commit  mistakes,  by  which  his  ship  may  be  taken  out  of  the 
most  direct  and  shortest  course.  Such  is  not  a  deviation  that 
will  discharge  the  underwriters."  But  be  adds,  u  If  the  captain 
had  ordinary  skill,  and  was  informed  as  he  ought  to  have  been, 
as  to  the  voyage  he  was  pursuing,  no  fact  which  was  exhibited 
at  the  trial,  or  is  now  pretended  to  have  existed,  amounts  to 
anything  like  a  justification  or  excuse  for  the  deviation  on  which 
the  defendant  relies  as  having  vacated  the  contract     If  such 
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skill  and  information  were  possessed  by  the  captain,  the  devia- 
tion would  seem  to  be  merely  wanton,  or  done  for  the  conven- 
ience of  the  captain,  in  landing  bis  wife  on  the  Vineyard.  On 
the  other  hand,  if  the  deviation  happened  either  from  the  want 
of  skill  or  the  gross  ignorance  of  the  captain,  that  would  doubt- 
less defeat  the  claim  of  the  plaintiffs  to  recover ;  for,  among 
other  things  which  the  law,  from  the  nature  of  the  contract  of 
assurance,  imposes  as  obligation  upon  the  assured,  is  the  duty 
to  provide  a  master  of  competent  skill,  prudence,  and  discretion 
to  navigate  the  vessel,  and  if  any  loss  takes  place,  which  may 
be  justly  supposed  to  have  happened  from  a  master  of  that 
character  not  having  been  provided,  the  underwriters  are  not 
responsible  for  it" 

Now,  there  is  nothing  in  this  opinion  conflicting  with  the 
v position  which  we  maintain.  The  insured  is  bound,  by  the  ex- 
press stipulations  of  the  contract,  to  provide  a  master,  and  one 
of  competent  skill,  prudence,  and  discretion ;  but  it  does  not 
therefore  follow,  that  he  also  warrants  that  the  master  thus  ordi- 
narily competent  shall  not  be  guilty  of  negligence  or  mistakes. 
In  the  case  cited,  it  was  a  mere  question  of  evidence,  and  the 
Massachusetts  court  only  bold  that  the  departure  from  the  usual 
route,  proved  in  that  case,  was  evidence  of  such  unskilfulness, 
or  gross  ignorance,  in  the  captain  as  showed  him  not  to  have 
been  a  competent  master,  within  the  meaning  of  the  policy, 
and  was  therefore  such  a  breach  of  the  warranty  as  to  discharge 
the  underwriters. 

So,  in  Cleveland  v.  Union  Insurance  Company,  8  Mass.  Rep. 
308,  the  ship's  register  was  left  behind,  and  a  loss  by  capture 
ensued  ;  and  though  it  is  not  pretended  that  the  decision  in  this 
case  can  be  reconciled  with  the  doctrine  since  established,  yet 
the  remark  of  Judge  Sedgwick  will,  show  that  the  breach  of  the 
supposed  warranty  of  the  competence  and  skill  of  the  master  is 
principally  relied  on  to  discharge  the  underwriters.  "  The  prin- 
ciple of  an  implied  warranty,"  says  Judge  Sedgwick,  "  on  the 
part  of  the  assured,  that  everything  shall  be  done  to  prevent  a 
loss,  pervades  the  whole  subject  of  marine  insurance;  or,  in 
other  words,  that  the  insurer  shall  be  responsible  for  no  loss  but 
such  as  is  occasioned  by  some  of  the  perils  which,  according  to 
a  fair  construction  of  the  contract,  was,  in  the  understanding  of 
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the  parties,  insured  against.  Hence  is  the  principle,  that  the 
fhsurer  shall  answer  for  no  loss  resulting  from  the  gross  negli- 
gence or  ignorance  of  the  master,  or  from  the  want  of  a  compe- 
tent crew :  hence,  also,  the  insurer  is  not  liable  for  any  loss  or 
damage  which  may  happen  to  goods  from  any  fault  or  defect  of 
the  ship,  not  arising  from  the  violence  of  the  wind  or  sea,  or 
from  an  accident  or  misfortune  in  the  voyage,  but  from  a  latent 
defect  before  she  sailed ;  hence,  too,  there  is  an  implied  warranty 
that  the  ship  shall  proceed  in  the  usual  and  common  route,  and 
therefore,  a  deviation  from  it  discharges  the  underwriters." 

Here  the  learned  judge  lays  down  principles  to  which,  in  the 
main,  no  exception  can  be  taken.  The  general  principle,  that 
it  is  the  duty  of  the  assured  to  do  everything,  on  his  part,  to 
prevent  a  loss,  is  a  sound  one :  among  other  things,  it  is  bis 
duty  to  provide  his  vessel  with  a  competent  master,  and  if  be/ 
employs  an  incompetent  or  unskilful  one,  he  must  bear  the  loss 
which  results  from  the  ignorance,  misconduct,  or  mistakes  of 
such  agent.  But  when  the  assured  has  performed  his  duty  in 
this  behalf,  and  has  selected  and  employed  a  master  of  ordinary 
prudence  and  skill,  it  would  seem  that  he  had  complied  with  his 
whole  duty,  and  had  fulfilled  bis  part,  not  only  of  the  letter  bat 
the  spirit  of  his  contract  When,  therefore,  the  judge  goes  fur-, 
ther  and  requires  the  insured  not  only  to  comply  with  his  ex- 
press warranty,  by  employing  competent  agents,  but  to  warrant 
that  his  agent  shall  not,  during  the  voyage,  be  guilty  of  any  act 
of  negligence,  unskilfulness,  or  misconduct,  he  is  imposing  an 
obligation  upon  the  assured  not  to  be  found  in  the  contract,  ■ 
nor  fairly  to  be  inferred  from  it,  and  is  making  birrr  responsible 
for  the  very  acts  and  contingencies  against  which  he  seeks  an 
indemnity. 

The  case  of  Grim  v.  The  Phoenix  Insurance  Company,  13 
Johns.  Rep.  451,  is  the  strongest  case  we  have  seen  to  establish 
the  doctrine,  that  a  loss  by  fire,  proceeding  from  the  negligence 
of  the  master  and  mariners,  is  not  a  loss  within  the  policy, 
though  barratry  be  one  of  the  risks.  That  case  was  decided  in 
1818,  and  by  a  court  of  eminent  ability.  We  will  only  remark 
upon  it,  that  the  facts  upon  which  the  jitdgment  was  founded 
presented  a  case  of  the  grossest  negligence,  though  the  opinion 
of  the  court  is  placed  on  the  general  principle,  that  under- 
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writers  have  no  concern  with  the  competency  or  skilfalness  of 
the  master  and  crew,  and  therefore,  any  loss  occasioned  by  the  * 
carelessness  or  negligence  of  these  agents  does  not  fall  upon  the 
underwriters.  This  conclusion  is  not,  we  think,  warranted  by 
the  premises.  We  will  only  add,  that  it  is  somewhat  remarka- 
ble that  the  supreme  court  of  New  York,  and  the  court  of 
king's  bench,  about  the  same  time,  from  the  same  premises, 
arrived  at  conclusions  exactly  opposite.  Whilst  the  court  of 
king's  beach  consider  the  insertion  of  barratry  as  one  of  the 
perils  insured  against,  as  affording  the  strongest  grounds  for 
concluding  that  the  underwriters  intended  to  be  responsible  for 
every  inferior  degree  of  carelessness  or  misconduct,  the  supreme 
court  of  New  York  regard  that  circumstance  as  furnishing  a 
violent  presumption  that  every  such  negligence  and  misconduct 
as  did  not  amount  to  barratry  was  not  covered  by  the  policy. 
The  decision  of  the  English  court  is  now  most  generally  sanc- 
tioned, but  the  reasons  given  for  the  decision  in  Burk  v.  Royal 
Exchange  Company  (the  case  referred  to)  are  certainly  not  sat- 
isfactory, and  the  New  York  court  was  much  better  warranted, 
if  the  clause  concerning  barratry  was  to  control  the  decision,  in 
a  different  conclusion.  The  case  in  New  York  was  afterwards 
reviewed  by  Judge  Johnson,  in  The  Patapsco  Insurance  Com- 
pany v.  Coulter,  and  the  opinion  was  disregarded  by  the  su- 
preme court  of  the  United  States. 

Upon  the  whole,  without  referring  particularly  to  the  other 
cases  to  which  the  appellants'  counsel  has  cited  us,  we  are  dis- 
posed to  adopt  the  views  taken  by  Judge  Story  in  Waters  v. 
The  Merchants'  Insurance  Company.  No  late  case  in  New 
York  has  been  cited  from  which  it  could  be  seen,  whether  that 
court  would  now  adhere  to  an  opinion  running  counter  to  the 
current  of  modern  authorities  ?  nor  are  the  cases  in  Massachu- 
setts of  so  decisive  a  character  upon  the  precise  question  arising 
in  this  case,  as  to  afford  any  obstacle  to  an  ultimate  adoption 
by  that  tribunal  of  the  .generally  received  doctrine.  In  Ohio, 
as  we  have  seen,  the  supreme  court  of  that  state  has  readily 
yielded  to  the  force  of  authority  and  reason,  notwithstanding 
several  opposing  decisions  of  the  same  court  upon  the  precise 
question.  The  doctrine  is  firmly  established  in  England  and 
in  the  federal   courts.     Under  these  circumstances,  the  case 
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being  of  the  first  impression  here,  this  court  cannot  hesitate, 
especially  as  we  venture  to  affirm  that  the  doctrine  is  most  con- 
sonant to  the  terms  and  spirit  of  the  policy  of  insurance,  and 
commended  by  every  principle  of  sound  public  policy. 

The  second  point  made  by  the  appellants  is  founded  on  the 
eighth  plea.     That  plea  alleges  that,  at  the  time  of  the  loss, 
the  boat  was  not  in  the  possession  or  under  the  control  of  the 
master,  officers,  or  crew,  or  any  of  the  servants  or  agents  of 
the  owners,  but  under   the  control  of  certain  workmen  and 
laborers,  with  the  privity  and  consent  of  the  plaintiffs.     The 
question  is,  whether  this  is  any  breach  of  the  warranty,  that 
the  boat  shall  be  competently  provided  with  master,  officers,  and 
crew.     It  is  certainly  the  duty  of  the  owners  to  see  that  the 
vessel  is  repaired,  when  repairs  are  necessary,  and  it  is  not 
charged  that  repairs  were  in  this  case  unnecessary,  or  that  any 
unusual  or  illegal  mode  or  plan  of  repairs  was  pursued ;  nor  is 
it  pretended  that  a  boat  placed  on  a  dry  dock,  for  repairs,  should 
have  a  full  complement  of  officers  and  crew,  but  it  is  urged  that 
the  owners  should  have  at  least  some  one  to  attend  to  their 
interests,  and  watch  the  safety  of  the  vessel  whilst  it  is  under- 
going repair.     Now,  if  we  are  compelled  to  give  the  warranty 
a  literal  construction,  the  presence  of  a  single  watch,  on  the 
part  of  the  owners,  would  surely  not  be  a  literal  compliance 
with  the  warranty ;  for  master,  officers,  and  crew  are  all  required. 
But  to  contend  that  a  vessel  on  shore,  or  laid  up  on  dock,  must 
have  the  same  number  of  hands  which  would  be  necessary  to 
enable  her  to  pursue  a  voyage,  would  be  so  manifestly  against 
the  true  intent  and  meaning  of  the  contract  of  insurance,  that 
it  is  not  urged.     If  the  vessel  was  abandoned,  on  shore,  to  the 
bands  of  strangers,  or  was  hauled  on  shore  and  converted  into 
a  shop  or  store,  as  was  suggested  in  the  argument  at  bar,  such 
a  state  of  facts  would  clearly  discharge  the  underwriters,  because 
it  was  not  contemplated  in  the  policy  that  the  boat  should  be 
appropriated  to  any  such  purposes.     But  it  is  within  the  con- 
templation of  both  parties,  that  the  boat  will  need  repairs,  and 
for  that  purpose,  that  it  must  be  delivered  over  to  the  care  and 
custody  of  the  mechanic  who  undertakes  the  work ;  and  it  is 
not  shown  that  it  is  customary  or  proper  that  the  owner  should 
appoint  an  agent  to  watch  the  boat  or  the  workmen  whilst  in  this 
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condition.  If  there  be  such  a  custom,  it  should  be  pleaded ; 
primd  facie^  I  should  suppose  it  unnecessary.  Such  is  not  the 
law  or  custom  in  relation  to  other  bailments  and  if  there  be 
any  custom  which  requires  it,  in  the  cases  of  boats  or  vessels) 
it  should  be  shown. 

The  next  point  we  will  consider  is  the  fifth  point  made  in 
the  appellants'  brief,  and  involves  the  sufficiency  of  the  addi- 
tional plea.  The  same  defence  attempted  to  be  set  up  in  this 
plea,  is  also  contained  in  some  of  the  other  pleas;  but  as  the 
additional  plea  contains  a  more  minute  and  perfect  statement, 
and  is  not  liable  to  some  objections  which  are  urged  against 
the  others,  we  shall  consider  this  plea  only,  as  embracing  a 
statement  most  favorable  to  the  appellants.  This  plea,  in  sub- 
stance, alleges,  that  whilst  the  boat  was  on  the  St.  Louis  Dry 
Dock  for  repairs,  the  workmen  unnecessarily  and  improperly 
made  a  fire  in  the  stove,  and  unnecessarily  and  improperly 
placed  and  spread  a  large  quantity  of  picked  oakum  near  to 
the  said  stove,  by  means  of  which  the  risk  of  firing  the  boat 
was  increased,  and  whilst  in  this  situatipn  the  loss  happened. 
The  defence  is  designed  to  embrace  a  mere  variation  or  in- 
crease of  risk,  and  a  loss  during,  but  not  the  consequence  of 
such  increase  or  change  of  risk.  We  are  not  disposed  to  deny 
the  general  proposition,  that  a  variation  or  increase  of  risk  will 
in  some  cases,  perhaps  in  all  cases  where  such  increase  of  risk 
is  the  cause  of  loss,  discharge  the  underwriters.  'It  is  upon  this 
principle  that  a  loss  from  deviation  falls  upon  the  owners.  It 
is  because  such  variation  is  against  the  letter  or  the  intent  of 
the  policy.  Thus,  in  the  case  of  an  insurance  against  fire  on 
land,  the  house  insured  is  described  in  the  policy  as  a  brick 
house  separate  and  apart  from  other  buildings,  covered  with 
tin,  &c,  and  the  insured  builds  a  frame-bouse  immediately  in 
contact  with  the  house  insured.  The  frame  building  takes  fire, 
and  the  fire  is  communicated  to  the  house  insured.  Here  has 
been  an  increase  of  risk,  by  the  act  of  the  insured,  against  the 
obvious  intent  and  meaning  of  the  policy,  and  the  underwriters 
might  well  claim  an  exemption  from  such  losses.  Stetson  v. 
Mutual  Fire  Insurance  Company r,  4  Mass.  Rep.  330.  So,  also, 
where  an  insurance  is  effected  on  a  voyage,  the  termini  of  which 
are  designated  in  the  policy,  a  deviation  from  the  usual  course 
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of  each  voyages  discharges  the  underwriters,  upon  the  principle 
that  the  risk  is  varied,  whether  increased  or  not,  and  is  not  the 
same  contemplated  by  the  parties. 

Admitting  this  general  principle,  we  are  yet  constrained  to 
view  the  additional  plea  as  a  mere  plea  of  negligence,  and  that 
it  does  not  contain  the  allegations  necessary  to  bring  it  within 
the  class  of  cases  in  which  a  variation  of  risk  is  admitted  to  be 
a  good  defence.  The  plea  alleges  negligence  and  misconduct, 
setting  forth  the  circumstances  in  which  that  negligence  con- 
sisted. It  avers,  that  whilst  the  boat  was  on  the  dry  dock,  the 
workmen  engaged  in  making  repairs  unnecessarily  and  improp- 
erly made  a  fire  in  the  stove,  and  unnecessarily  and  improperly 
spread  picked  oakum  near  said  fire,  and  that  this  enhanced  the 
risk  of  setting  tire  to  the  boat  Had  the  plea  alleged  that  the 
boat  was  unnecessarily  and  improperly  placed  on  the  dock,  and 
that,  whilst  in  that  situation,  the  workmen  unnecessarily  and 
improperly  built  a  fire,  &c.,  it  might  have  been  regarded  as  of 
the  character  designed,  and  the  defendant  must  have  taken 
issue  upon  it,  or  set  up  a  special  custom,  authorizing  the  boat 
to  be  placed  upon  such  dock.  As  it  is,  it  is  difficult  to  dis- 
tinguish it  from  a  special  plea  of  negligence,  and  therefore 
involves  the  same  question  heretofore  considered. 

As  the  declaration  contained  no  averment  that  the  boat  was 
competently  provided  with  master,  officers,  and  crew,  and  the 
defendants'  demurrer  reached  back  to  the  declaration,  the  judg- 
ment upon  the  demurrers  should  have  been  for  the  defendants.. 

The  judgment  of  the  circuit  court  is  therefore*  reversed,  and 
the  cause  remanded. 


Allen  S.  Wiohtman  vs.  The  Western  Marine  and  Fire 
Insurance  Company.1 

(Supreme  Court,  Louisiana,  July  Term,  1844.) 

Notice  of  Lot*.  —  Fraud.  —  Evidence  of 

Notice  of  a  loss  of  property  insured  against  fire,  should  be  given*  with  as  little  delay  as 
the  circumstances  of  the  case  will  permit,  to  enable  the  insurers  to  take  measures  to 

*  8  Robinson,  442. 
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protect  their  interests,  and  preserve  any  property  saved  from  damage  or  loss,  but  the 
preliminary  proof,  required  for  the  purpose  of  adjusting  the  loss,  need  not  be  presented 
so  promptly. 

The  clause  requiring  preliminary  proof  is  always  construed  liberally.  Where  notice  of  the 
loss  was  given  immediately,  a  delay  of  nineteen  days  from  the  date  of  the  fire  is  not 
unreasonable. 

Notice  of  the  loss  of  property  insured  against  fire,  and  the  preliminary  proof  required, 
are  ia  the  nature  of  an  amicable  demand;  and  to  put  a  party  upon  strict  proof,  the 
want  of  them  should  be  specially  pleaded.  The  fact  of  one  of  the  conditions  of  a  policy 
of  insurance  requiring  that  any  claim  for  a  loss  shall  be  sustained,  "  if  required  by 
the  books  of  accounts  and  other  vouchers  "  of  the  assured,  creates  no  implied  warranty 
on  the  part  of  the  latter  to  keep  books  of  account,  and  to  be  ready  to  exhibit  them  when 
called  upon. 

Marchemau  v.  Merchants  Inturance  Company,  1  Rob.  438,  as  to  the  evidence  necessary 
to  prove  a  loss  under  an  open  policy  of  insurance,  affirmed. 

To. defeat  a  recovery  on  a  policy  of  insurance  on  the  ground  that  the  plaintiff  set  fire  to 
the  premises,  it  is  not  necessary  that  the  evidence  should  be  sufficient  to  convict  the 
plaintiff  on  a  prosecution  for  arson. 

Appeal  from  the  commercial  court  of  New  Orleans,  Watts,  J. 

The  plaintiff  appealed  from  a  judgment  in  favor  of  the  de- 
fendants. 

Lockett  4*  Micou  for  the  appellant 

Mat/bin  8f  Grymes^  for  the  defendants. 

Garland,  J.  This  is  an  action  on  a  policy  of  insurance 
against  fire,  to  the  amount  of  $4,000,  "  on  stock  in  trade,  con- 
sisting of  looking-glasses,  frames  and  plates,  clocks  and  jew- 
elry," &c.  in  a  store  in  Bienville  Street  in  this  city.  The  policy 
is  in  the  usual  form,  with  the  usual  conditions  and  hazards  on 
it  The  plaintiff  alleges,; that  on  the  night  of  the  19th  of  April, 
1841',  the  store  in  which  bis  goods  were  contained  was  burned, 
and  bis  loss  amounted  to  (3,800,  which  sum  he  claims  of  the 
defendants.  The  answer  admits  the  execution  of  the  policy, 
but  denies  all  the  other  allegations  in  the  petition,  and  especially 
denies  that  the  said  "  plaintiff  has  complied  with  the  conditions 
of  said  policy,  particularly  that  condition  which  requires  proof 
of  his  alleged  loss,  with  a  particular  account  of  the  same,  and 
sustained  by  the  proper  vouchers,"  as  required  by  the  ninth 
condition  of  the  policy.  The  answer  proceeds  to  state,  "  that 
there  are  circumstances  relating  to  said  plaintiff,  and  the  claim 
now  in  suit,  which  renders  it  the  duty  of  said  respondents  to 
resist  it,  and  to  deqoand  a  rigid  investigation,  namely,  that  said 
plaintiff,  in  the  fall  of  1839,  hired  a  room  in  a  warehouse  in  the 
city  of  New  York,  into  which  he  .put  wooden  clocks,  looking- 
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glasses,  &c,  and  on  the  evening  of,  or  about,  the  17th  of 
November,  1839,  a  fire  broke  out  among  bis  articles,  which  was 
believed  at  the  time  to  have  been  caused  by  design,  and  for 
which  said  plaintiff  was  insured.  That,  on  the  night  of  the 
13th  of  March,  1840,  said  plaintiff  occupied  a  loft  in  the  store 
of  D.  Felt  &  Co.,  in  Chartres  Street  in  this  city,  and  on  tbat 
night  a  fire  broke  out  in  his  said  loft,  which  caused  much  dam- 
age, and  that  said  plaintiff  was  then  insured  at  the  Commercial 
Insurance  Company  of  this  city,  and  that  the  present  claim  is 
presented  for  loss  by  fire  against  these  respondents."  The  ninth 
clause  of  the  policy  says,  that  "  all  persons  assured  by  this  com- 
pany, and  sustaining  loss  or  damage  by  fire,  are  forthwith  to 
give  notice  thereof  to  the  company,  and  as  soon  as  possible,  to 
deliver  in  a  particular  account  of  such  loss  or  damage,  signed 
with  their  own  hands,  and  verified  by  their  oath  or  affirmation ; 
and  also,  if  required,  by  their  books  of  accounts  and  other 
proper  vouchers.  They  shall  also  declare  on  oath  whether  any, 
and  what  other  insurance  has  been  made  on  the  same  property, 
and  until  such  proofs  and  declarations  are  produced,  the  loss 
shall  not  be  payable.  Also  if  there  appear  any  fraud  or  false 
swearing,  the  claimant  shall  forfeit  all  claim  by  virtue  of  this 
policy." 

The  evidence  shows,  tbat  in  the  month  of  November,  1839, 
the  plaintiff  and  two  other  persons  or  firms,  occupied  a  sfore  in 
Water  Street  in  New  York.  He  was  engaged  in  the  business 
of  vending  clocks,  looking-glasses,  &c.,  and  occupied  a  part  of 
the  first  loft  and  all  the  second,  and  had  an  insurance  for  one 
year  on  his  goods.  A  fire  broke  out  in  the  second  loft,  and 
caused  considerable  damage  to  the  building  and  goods.  He 
had  some  difficulty  in  settling  with  the  Company,  and  finally 
the  claim  was  referred  to  appraisers  or  arbitrators,  who  allowed 
about  one  half  of  what  was  claimed.  The  president  of  the  in- 
surance company  in  New  York  says,  that  he  bad  his  suspicions 
about  that  fire,  but  what  they  were  he  does  not  tell  us,  and,  we 
suppose,  they  could  not  have  been  very  strong  against  the  plain- 
tiff, who,  he  says,  is  a  man  of  good  character,  so  far  as>  he 
knows.  He  also  consented  to  transfer  plaintiff's  policy  from 
the  store  in  Water  Street  to  one  in  the  Bowery,  which  would 
seem  to  imply  some  confidence  in  him.     Plaintiff  had  been  for 
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eight  or  ten  years  engaged  in  business,  and  bore  the  character 
of  a  punctual,  steady  man. 

In  the  month  of  January  or  February,  1840,  the  plaintiff 
came  to  New  Orleans  with  a  quantity  of  looking-glass  plates 
and  frames,  clocks,  and  other  articles,  for  sale.  He  rented  the 
first  loft  of  a  store  in  Chartres  Street  of  Felt  &  Co.,  who  oc- 
cupied the  first  floor  as  a  store,  and  used  the  upper  lofts  for  a 
printing  office.  He  took  out  a  policy  against  fire,  for  two 
months,  for  about  $6,000,  in  the  Commercial  Insurance  Com- 
pany, on  bis  stock  in  trade.  A  fire  broke  out  in  this  store,  in 
March,  1840,  in  the  loft  occupied  by  the  plaintiff;  but  it  is 
proved  that  it  was  in  the*  night,  and  that  the  plaintiff  had  no 
key  to  the  store  that  was  known,  he  leaving  every  evening  before 
the  store  on  the  ground  floor  was.closed,  and  not  returning  un- 
til it  was  opened  in  the  morning,  and  being  obliged  to  pass 
through  the  lower  store  to  get  to  where  his  wares  were  stored. 
A  witness  was  examined,  who  was  in  this  house  when  it  was 
burned.  He  had  the  key,  and,  a  short  time  before  he  discovered 
the  fire,  had  been  below  to  light  a  lamp  or  candle.  He  says 
that  he  heard  some  one  on  the  steps  and  in  the  plaintiff's  room 
below  him,  but  be  did  not  go  to  see  who  it  was,  although  he 
knew  he  had,  a  short  time  before,  closed  the  doors  of  the  store, 
and  had  the  key  in  his  pocket,  and  no  one  slept  in  the  plaintiff's 
store.  The  account  given  by  this  witness  is  rather  loose  and 
extraordinary,  as,  from  it,  the  fire  had  progressed  so  much  be- 
fore he  discovered  it,  although  awake,  that  he  was  unable  to  get 
down  the  steps,  and  was  obliged  to  make  his  escape  through  an 
upper  window,  sliding  down,  by  the  water-spout.  The  witness 
says,  that  he  has  no  doubt  the  fire  was  the  work  of  an  incen- 
diary, but  cannot  say  that  the  plaintiff  was  the  guilty  person. 
The  president  of  the  insurance  company  says,  that  although  he 
and  the  officers  of  the  company  had  suspicions  as  to  something 
being  unfair,  yet  they  never  could  fix  tipon  any  facts  that  would 
enable  them  to  resist  the  payment  of  the  loss,  and  it  was  settled 
without  a  suit.  This  policy  amounted  to  about  $6,000,  and 
did  not  more  than  cover  the  loss/ 

In  the  month  of  November,  1840,  the  plaintiff  again  brought 
from  New  York  to  the  city  an  assortment  of  looking-glass 
plates  and  frames,  clocks,  and  other  articles,  invoiced  to  nearly 
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$11,000.  He  rented  the  stors  No.  11  Bienville  Street  for  one 
year,  which  was  a  large  establishment,  and  not  having  use  for 
the  whole  of  it,  he  sub-leased  a  part  of  it  to  one  Newcorab,  a 
furniture  dealer;  to  Tread  well,  a  commission  merchant;  and 
one  Mclntire,  a  cabinet-maker,  slept  in  the  house,  and  assisted 
Newcomb  in  his  business.  The  plaintiff  took  out  the  policy 
sued  on.  Tread  well  had  a  policy  for  $4,000,  in  the  defendants' 
office,  on  his  goods.  Newcomb  had  one  for  $14,500,  and  Mc- 
lntire had  one  on  bis  tools,  &c.,  for  $200;  and  other  persons 
in  adjoining  stores  had  policies  to  the  amount  of  more  than 
$18,000,  all  of  which  were  settled  by  the  defendants9  without 
suit,  so  far  as  we  are  informed.  During  the  winter,  the  plain- 
tiff received  some  other  goods  from  his  establishment  in  New 
York,  and  from  bis  correspondents,  and  sold  a  great  portion  of 
them.  In  the  month  of  April,  he  proposed  to  return  to  the 
North,  and  spoke  of  leaving  on  different  days,  but  did  not  do 
so.  He  had  finally  fixed  on  the  20th  of  April,  as  the  day  of  his 
departure,  and  agreed  with  the  witness,  Newcomb,  that  they 
should  meet  that  morning  to  make  an  inventory  of  the  goods 
which  he  proposed  to  leave  in  his  charge.  The  fire  occurred 
about  nine  o'clock,  on  the  night  of  the  19th  of  April,  1841. 
The  evidence  shows  conclusively,  that  on  that  evening  the  plain- 
tiff left  the  store  about  half-past  six  o'clock  p.  m.,  in  company 
with  two  persons ;  he  went  with  them  to  Canal  Street,  where 
one  left  him ;  with  the  other  be  went  to  the  National  Hotel, 
where  he  boarded.  After  tea,  the  two  descended  to  the  street, 
where  they  waited  some  short  time  for  another  person  who  had 
agreed  to  meet  them;  the  party  then  proceeded  to  a  billiard- 
table  in  Common  Street,,  where  they  remained  until  the  alarm 
of  fire  was  given,  with  the  exception  of  a  space  of  time  of  from 
ten  to  fifteen  minutes,  that  the  plaintiff  was  absent  from  the 
room,  saying,  when  he  left,  that  be  was  going  to  one  of  the 
private  apartments  in  the  City  Hotel  for  a  necessary  and  urgent 
purpose,  it  being  proved  that  he  had  been  seriously  affected  with 
a  diarrhoea  for  several  days  previously.  Mclntire  says,  that  he 
closed  the  store  himself  about  dark;  he  locked  it,  and  after- 
wards returned  and  let  his  dog  out,  which  he  had  left  in  the 
store ;  he  again  closed  it ;  he  saw  nothing  wrong  at  that  time ; 
he  then  carried  the  key  to  Newcomb's  store  in  Royal  Street, 
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where  he  left  it  He  then  went  to  the  billiard-room,  where  he 
knew  the  other  parties  were  to  be,  and  remained  until  the  alarm 
of  fire  was  given,  and  be  went  with  them  to  the  place.  When  the 
firemen  and  crowd  assembled,  they  had  to  break  open  the  doors 
of  the  store ;  and  young  Newcomb  testifies,  that  the  key  was 
in  his  brother's  store  in  Royal  Street.  The  testimony  of  Banks 
is,  that  he  was  the  owner  of  the  store,  upon  which  he  had  no 
insurance ;  that  he  arrived  at  the  place  soon  after  the  alarm 
was  given,  where  he  met.  Mclntire,  and  accused  him  of  setting 
the  house  on  fire,  which  he  denied.  Banks  first  said,  that  the 
fire  began  in  the  back  part  of  the  store,  on  the  lower  floor,  and 
afterwards  swore,  it  was  on  the  second  floor.  The  day  after 
the  fire  be  says  that  he  met  the  plaintiff,  who  told  him,  that  as 
the  store  was  destroyed,  the  lease  was  annulled,  and  asked  for 
his  notes,  to  which  he  replied  that  he  was  in  a  great  hurry. 
Banks  then  asserted,  or  insinuated,  that  the  plaintiff  set  the 
store  on  fire ;  and  several  witnesses  say  that  tbey  never  heard 
of  such  an  accusation  until  he  made  it.  It  is  evident  that  this 
witness  testified  with  some  feeling  on  the  subject;  and  the 
judge  below  said,  that  he  placed  but  little  reliance  on  his  testi- 
mony. It  is  proved,  that  Mclntire  is  a  man  of  good  character, 
as  is  also  the  plaintiff,  who  had  a  store'  and  clock  manufactory 
in  New  York,  where  he  had  a  clerk,  who  kept  his  accounts, 
and  that  he  came  to  New  Orleans  with  adventures  of  such  ar- 
ticles as  be  manufactured,  and  some  that  he  purchased,  for  pur- 
poses of  speculation. 

The  evidence  is  voluminous,  and  we  have  endeavored  to  ex- 
tract the  most  material  part  of  it.  The  judge  below  gave  a 
judgment  for  the  defendants,  principally  on  the  ground  that  the 
value  of  the  property  was  not  sufficiently  established,  and  that 
there  was  a  strong  suspicion  of  fraud  on  the  part  of  the  plain- 
tiff; from  which  judgment  the  latter  has  appealed. 

In  this  court,  the  counsel  for  the  defendants  insist  that  the 
plaintiff  cannot  recover,  as  the  preliminary  proof  was  not  suffi- 
cient, and  was  not  presented  in  due  time.  The  same  ground 
was  taken  in  the  court  below;  but  as  it  was  not  pleaded  spe- 
cially, the  judge  passed  it  over  without  particular  notice.  The 
answer  denies,  in  general  terms,  that  the  plaintiff  has  complied 
with  the  conditions,  and  made  proof  as  required  by  the  ninth 
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condition  of  the  policy,  sustained  by  proper  vouchers.  The 
clause  in  a  policy  that  requires  preliminary  proof  is  always  con- 
strued liberally.  It  is  made  for  the  purpose  of  satisfying  the 
assurer  that  a  loss  has  been  sustained,  and  the  proof  is  not 
expected  to  be  strictly  such  as  would  be  received  in  a  suit  pend- 
ing, but  such  as  will  satisfy  a  reasonable  mind  of  the  correctness 
of  the  demand.  Notice  must  be  given  according  to  the  policy, 
and  must  be  within  a  reasonable  time.  7  Cowen,  645 ;  &  C 
6  Prac.  Abridgment  Am.  Cases,  210 ;  2  Phillips  on  Ins.  515. 
Although  the  policy  stipulates  that  the  notice  shall  be  given 
«  forthwith,"  we  do  not  understand  that  to  mean  in  an  hoar,  or 
in  any  other  very  brief  space  of  time,  but  without  unnecessary 
delay.  12  Wendell,  452.  And  the  giving  notice  of  a  loss  is  a 
different  matter  from  making  the  preliminary  proof,  which  may 
be  subsequently  presented,  and  generally  requires  some  time  to 
prepare.  In  this  case  it  is  stated  that  the  notice  was  given 
**  immediately ,"  and  the  proofs  presented  nineteen  days  after  the 
fire.  No  objection  was  made  by  the  company,  as  to  the  notice, 
or  delay  in  presenting  the  preliminary  proof  at  the  time,  which 
goes  far  to  show,  that  the  defendants  did  not  then  consider  the 
delay  unreasonable ;  but  they  said  that  the  loss  would  not  be 
paid.  We  have  once  said,  that  the  notice  and  proof  required 
is  somewhat  in  the  nature  of  an  amicable  demand  ;  and  that  to 
put  a  party  upon  strict  proof  of  it,  he  should  be  called  upon  to 
do  so  by  the  pleadings.  We  are  not  prepared  to  say,  that  a 
delay  of  nineteen  days  for  the  purpose  of  preparing  the  proofs 
was  unreasonable,  notice  having  been  given,  and  the  defendants 
acting  in  the  sale  of  such  property  as  was  saved  from  the 
flames.  Notice  of  a  loss  should  be  given  with  as  little  delay  as 
the  circumstances  of  the  case  will  permit,  to  enable  the  assurers 
to  take  all  proper  measures  to  protect  their  interests,  and  to 
preserve  what  property  may  be  left  from  loss  or  damage ;  bot 
the  preliminary  proof,  which  is  presented  for  the  purpose  of  ad- 
justing the  loss,  need  not  be  presented  so  promptly.  This  we 
believe  to  be  the  meaning  of  the  ninth  clause,  or  condition,  of 
the  policy.     10  Peters,  507. 

The  counsel  for  the  defendants  insists  strongly,  that  as  one 
clause  of  the  ninth  condition  in  the  policy  says  that  the  accoant 
of  loss  shall  be  sustained,  "  if  required,  by  their  books  of  ac- 
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counts  and  other  vouchers,"  that  there  is  an  implied  warranty 
on  the  part  of  the  plaintiff  to  keep  books  of  account,  and  to  be 
ready  to  exhibit  them  when  called   upon.     As  to  the  above 
clause  creating  a  warranty,  we  are  not  disposed  to  assent  to  it ; 
and,  if  it  were  so  regarded,  many  policies  would  be  avoided^ 
both  on   marine  and  fire  risks,  as  many  who  insure  keep  no 
books  at  all,  their  business  not  making  it  necessary.     Warran- 
ties and  special  conditions  in  policies  of  insurance,  as  a  general 
rule,  must  be  strictly  complied  with,  and  we  do  not  feel  author- 
ized to  extend  them  by  implication,  as  cases  may  often  arise  in 
which  it  would  be  difficult  if  not  impossible  to  comply  with 
them.     The  case  before  us  is  an  example.     The  plaintiff  had, 
for  several  years  previous  to  this  transaction,  been  engaged  in 
business  in  New  York,  where  be  had  a  manufacturing  estab- 
lishment and  a  store.     He  had  a  clerk  in  his  employ,  and  there 
kept  his  books.     It  was  his  practice  to  make  an  adventure  each 
winter  by  shipping  various  articles  to  New  Orleans,  and  coming 
with  them  himself,  to  sell  for  cash.     It  is  not  shown  that  he 
dealt  on  credit  at  all.     He  had  his  invoice,  so  as  to  know  the 
price  his  goods  cost  him,  and,  with  that  knowledge,  he  could 
sell  them  on  such  terms  as  he  thought  proper,  and  by  examina- 
tion ascertain  what  quantity  he  bad  on  hand  at  any  time.     The 
fact  is,  that  the  plaintiff  did  keep  a  small  book,  not  in  a  very 
regular  manner,  in  which  was  put  down  the  quantity  and  value 
of  the  goods  he  brought  with  him  to  New  Orleans  in  Novem- 
ber, 1810,  and  received  afterwards;  aUo  the  amount  of  cash 
received   and  remitted  to   New   York.      This   book   does   not 
exhibit  a  very  satisfactory  account  of  the  daily  transactions  of 
the  plaintiff,  but  affords  some  insight  into  them,  and  as  the 
clause  does  not  specify  what  books  are  to  be  kept  and  pro- 
duced, the  one  in  the  record  will,  in  some  degree,  comply  with 
it     But  it  does  not  appear  that  when  the  account  of  loss,  with 
the  proof  in  support  of  it,  was  presented,  that  the  defendants 
required  the  production  of  any  books  to  support  it,  nor  have 
they  since  asked  for  them. 

The  next  ground  of  defence  is,  that  the  amount  of  loss  is  not 
proved  by  sufficient  testimony.  That  is  a  question  we  shall 
not  examine  now,  but  will  refer  to  the  doctrine  laid  down  in 
the  case  of  Marchesseau  v.  The  Merchants1  Insurance  Company, 
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1  Rob,  441,  442,  as  to  the  evidence  to  show  a  loss  under  an 
open  policy  of  insurance.  Another  ground  of  defence  is,  that 
the  plaintiff  was  the  cause  of  the  loss,  and  the  judge  below 
seems  to  have  been  of  that  opinion.  In  coming  to  that  con- 
4  elusion,  it  seems  to  us  that  the  judge  has  assumed  as  facts 
what  we  cannot  consider  as  proved.  He  seems  to  take  it 
almost  as  granted  that  the  plaintiff  set  fire  to  his  store  in  New 
York  in  November,  1839,  and  again  to  the  one  in  Chartres 
Street  in  the  spring  of  1840.  He  also  assumes  that  he  had  a 
key  to  the  store  in  Bienville  Street  at  the  time  of  the  fire  in 
1841.  Of  these  facts  we  see  no  sufficient  evidence  in  the 
record.  It  is  certainly  very  remarkable  that  the  plaintiff  should 
have  had  his  goods  burned  three  times  in  about  eighteen 
months,  yet  we  cannot  say  that  that  of  itself  is  a  sufficient 
reason  to  say  that  he  was  the  cause  of  the  fire. 

The  counsel  for  the  defendants  contend,  that  in  a  case  of  this 
kind  they  are  not  bound  to  produce  such  evidence  as  would 
convict  the  plaintiff  of  the  crime  of  arson  if  he  were  on  trial  for 
that  offence.  Tbis'we  admit  to  be  true,  but  we  cannot  assent 
to  the  other  part  of  their  proposition,  that  it  is  sufficient  to  raise 
suspicions  of  guilt,  and  thereby  annul  the  policy,  unless  the 
plaintiff  can  establish  his  innocence.  If  the  defendants  can 
establish  such  circumstances  as  will,  according  to  the  estab- 
lished rules  of  our  jurisprudence,  fix  a  fraud  upon  the  plaintiff,  it 
will,  in  our  own  opinion,  annul  the  policy.  With  the  views  and 
intentions  we  now  have  in  relation  to  the  case,  we  will  not  go 
into  an  analysis  of  the  evidence,  but  will  content  ourselves  with 
saying,  that  we  are  not  satisfied  with  the  judgment,  and  think 
that  justice  requires  us  to  remand  it  for  a  new  trial,  and  it 
would  be  more  satisfactory  to  us  if  it  shall  be  passed  upon  by 
a  jury. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  commercial  court  be  annulled  and  reversed,  and  this  case 
remanded  for  a  new  trial,  with  directions  to  the  judge  to  con- 
form in  the  trial  thereof  to  the  principles  herein  stated,  and 
otherwise  to  proceed  according  to  law,  the  appellee  paying  the 
cost  of  the  appeal. 

As  to  proof  of  arson,  see  note,  ante,  vol.  1,  p.  138. 
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The  Susquehanna  Insurance  Company  vs.  Perrine.1 

(Supreme  Court,  Pennsylvania,  July  Term,  1844.) 

By-Laws.  —  Misdescription.  —  Agent  of  Insured. 

A  person  insured  in  a  mutual  insurance  company  becomes  thereby  a  member  thereof,  and 
is  bound  by  a  by-law  making  the  surveyor  the  agent  of  the  insured  and  not  of  the 
company. 

An  omission  to  mention,  in  such  an  application,  the  buildings  within  ten  rods,  as  required 
by  the  policy,  although  by  the  neglect  of  such  agent,  avoids  the  policy. 

Moliere  v.  The  Pennsylvania  Firt  Ins.  Co.  5  Rawle,  342,  distinguished. 

Error  to  the  common  pleas  of  Susquehanna  county. 

This  was  an  action  upon  the  case  by  Henry  Perrine  against 
the  Mutual  Insurance  Company  of  Susquehanna  county,  to 
recover  the  amount  of  loss  sustained  by  the  plaintiff  by  reason  of 
the  burning  of  the  stock  in  his  tannery  and  his  saw-mill.  The 
act  incorporating  the  defendants  was  passed  the  21st  of  March, 
1839,  by  which  they  were  created  a  mutual  insurance  company. 
In  pursuance  of  their  charter  and  by-laws,  the  property  of  the 
plaintiff  was  insured  to  the  amount  of  $1,600;  to  recover  which 
this  action  was  brought 

The  defence  was  that  the  application  for  the  insurance  was 
not  iu  conformity  with  the  by-laws  of  the  company.  One  of 
those  by-laws,  which  prescribed  the  conditions  of  insurance, 
was  as  follows :  — 

"  All  applications  for  insurance  must  be  made  in  writing,  ac- 
cording to  the  printed  forms  prepared  by  the  company.  Such 
applications  shall  contain  the  place  where  the  property  is 
situated ;  of  what  materials  it  is  composed ;  its  dimensions, 
number  of  chimneys,  fireplaces,  and  stoves ;  how  constructed, 
and  for  what  occupied ;  its  relative  situation  as  to  other  build- 
ings; distance  from  each,  if  less  than  ten  rods;  for  what  pur- 
pose occupied  ;  and  whether  the  property  is  incumbered  ;  by 
what,  and  to  what  amount;  and,  if  the  applicant  has  a  less 
estate  than  in  fee,  the  nature  of  the  estate. 

"  Such  applications  may  be  made  either  by  the  applicant  or 
by  a  surveyor,  and  in  all  cases  the  insured  will  be  bound  by 
the  application  ;  for  the  purpose  of  which,  such  surveyor  will 
be  deemed  the  agent  of  the  applicant. 

"  The  description  of  the  property  should  be  minute  and  par- 
ticular, and  the  applicant  given  to  understand  that  the  surveyor 

1  7  Watts  &  Sergeant,  348. 
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is  his  agent  for  such  purpose,  and  that  he  will  be  held  responsi- 
ble for  the  correctness  of  the  application." 

The  policy  also  contained  the  following  provision  :  — 

"  This  policy  being  made  and  accepted  upon  the  representa- 
tion of  the  insured,  contained  in  his  application  therefor  (to 
which  reference  is  to  be  had),  it  is  fully  understood  by  and  be- 
tween the  parties  hereto,  that  if  said  representation  does  not 
contain  a  full  and  true  exposition  of  all  the  facts  and  circum- 
stances in  relation  to  the  condition,  situation,  value,  and  risk  of 
the  property  hereby  insured,  so  far  as  the  same  are  material  to 
the  risk  ;  or  if  the  situation  of  the  property  or  the  circumstances 
affecting  the  risk  sjiall,  during  the  time  this  policy  would  other- 
wise continue,  be  altered  or  changed,  by  or  through  the  advice, 
consent,  or  agency  of  the  insured,  or  his  assigns,  or  otherwise 
howsoever,  so  as  to  increase  the  risk  hereby  assumed ;  or  if  the 
said  property  shall  be  sold  or  conveyed  in  whole  or  in  part,  or  if 
this  policy  shall  be  assigned  without  the  consent  of  the  said 
company  ;  or  if  any  other  insurance  has  been  or  shall  hereafter 
be  made  upon  said  property  or  any  part  thereof,  by  said  insured 
or  his  assigns,  or  for  their  use  and  benefit,  without  the  knowl- 
edge and  consent  of  said  cbmpany ;  then,  and  in  every  such 
case,  the  risk  hereby  assumed  shall  cease,  and  this  policy  shall 
become  void." 

The  plaintiff's  application  for  insurance  and  description  of 
the  property  was  drawn  up  by  the  surveyor  appointed  by  the 
company,  and  was  as  follows  :  — 

"  No.  230.  Application  of  Henry  Perrine,  in  the  county  of 
Wayne,  for  insurance  against  fire  in  the  Susquehanna  Mutual 
Insurance  Company  for  the  sum  of dollars,  to  wit: 

On  saw-mill $600 

Household  furniture  therein  . 
Provisions  and  grain  therein     . 
Barn  and  shed  adjoining    .     . 
Hay  in  tlje  said  barn  .... 
Grain  in  the  said  barn  .     .     . 
Stock  in  his  tannery,  such  as 

hides 1,000 

Bark  and  goods  contained 

therein 


Amount $1,600 

Bate  at  15  and  20  per  cent. 


Estimated  value  in  cash,  exclu- 
sive of  land    $900 

Estimated  value 

Estimated  average  value      .    . 

Estimated  value,  exclusive  of 
land 

Estimated  average  value  in 
winter 

Estimated  average  value   .    . 

Estimated  value  in  cash,  exclu- 
sive of  land 

Estimated  average  value    .    .      2,500 
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"  Amount  of  premium  note,  $270.  Six  per  cent,  to  be  paid, 
$16.20. 

"  Where  situated.     In  Clinton,  Wayne  County,  Pa. 

"Of  what  materials,  and  whether  new  or  old.  The  saw- 
mill is  about  20  feet  by  40  feet;  has  been  recently  rebuilt  of 
wood. 

"  Size  of  building,  number  of  chimneys,  fireplaces,  and  stoves. 
The  stock  consists  of  bark,  hides,  etc. ;  the  building  is  occu- 
pied as  a  leather  factory,  a  steam-engine  used  for  heating  vats, 
&c.  Building  insured  by  the  Wayne  M.  Insurance  Co.  for 
$2,500. 

"  Relative  situation  as  to  other  buildings,  distance  from  each, 
if  less  than  10  rods,  for  what  purpose  occupied,  and  by  whom. 
The  building  in  which  the  slock  is  deposited  is  40  by  90  feet; 
two  stove-pipes,  enter  chimneys  well  secured.  The  boiler  of 
the  engine  is  carefully  secured  by  a  double  arch,  with  a  flue 
passing  into  a  chimney. 

"Whether  incumbered,  by  what,  to  what  amount;  if  not  in- 
cumbered, say  so.     Judgment  of  $1,200.       Henry  Perrine. 

"June  2,  1841." 

The  proof  on  the  trial  was  that  the  factory  and  saw-mill  were 
within  five  rods  of  each  other,  and  that  the  dwelling-house  of 
the  plaintiff  and  his  barn  were  within  ten  rods  of  his  factory. 

The  court  below  was  of  opinion  that  if  the  description  given 
by  the  plaintiff  to  the  surveyor  of  the  company  was  fairly 
made,  and  the  company  afterwards  acted  upon  that  description 
and  made  the  contract  of  insurance,  they  were  bound  by  it 

Bentley  Sf  Williston,  for  plaintiff  in  error. 

Kidder  Sf  Gteenough,  contra.  It  will  be  perceived  that  there 
was  a  blank  description  famished  by  the  agent  of  the  company 
to  the  plaintiff;  to  the  fourth  matter  of  description  there  was 
nothing  returned,  and  yet  the  company  acted  upon  it  and  en- 
tered into  the  insurance ;  they  should  therefore  be  bound.  5 
Rawle,  342.  But  fraud,  concealment,  or  misrepresentation  are 
matters  of  fact  for  the  jury  —  are  not  to  be  presumed  in  a  case 
like  this.  4  Binn.  224.  It  would  be  fraudulent  in  the  company 
to  receive  the  application,  the  premium  paid  by  the  plaintiff, 
act  upon  it,  grant  the  policy,  and  then  say  that  the  applica- 
tion was  insufficient  in  a  point  which  was  just  as  apparent 
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then  as  it  was  made  by  the  proof  io  the  case.  4  Law  Lib. 
18 ;  2  Kent,  296. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.J.  A  regulation  established  by  a  by-law  is  not 
obligatory  on  a  stranger;  and,  if  the  plaintiff  were  such,  be 
would  not  be  affected  by  the  blunder  of  the  company's  sur- 
veyor, notwithstanding  the  terms  of  application  prescribed  by 
the  conditions  of  insurance.  But  the  act  of  incorporation  pro- 
vides that  a  party  insured  shall,  ipso  facto,  be  a  member  of  the 
company;  and  on  no  other  plan  could  a  mutual  insurance  com- 
pany be  constituted,  the  object  of  the  members  being  to  share 
each  other's  losses  for  the  general  weal,  and  not  to  bear  the  risk 
of  losses  for  a  premium.  The  argument  for  the  plaintiff  is  that 
he  was  not  a  member  till  the  policy  was  sealed,  and  that,  being 
a  stranger  during  the  preparatory  steps,  he  was  not  bound  at 
the  time  material > to  the  question  by  the  condition  which  exacts 
that,  in  receiving  an  application  for  insurance,  the  surveyor 
shall  be  the  agent  of  the  applicant  But  the  plaintiff  was 
bound  to  know  from  the  act  of  incorporation,  according  to 
which  the  company  professed  to  deal  with  him,  that  he  was 
going  to  become  a  member  of  it ;  and  the  presumption  is  that 
he  made  himself  acquainted  with  its  regulations,  including  tbe 
instructions  to  surveyors  to  require  a  minute  and  particular 
description  of  the  property,  and  "  give  tbe  applicant  to  under- 
stand that  the  surveyor  is  his  agent  for  that  purpose,  and  that 
he  (the  applicant)  will  be  held  responsible  for  the  correctness  of 
tbe  application."  What  matters  it  then,  that  it  was  the  sur- 
veyor who  falsely  filled  up  the  application  from  the  full  and 
accurate  information  communicated  by  the  applicant,  when  tbe 
latter  was  bound  to  know  that  the  surveyor  was  acting  in  the 
business  as  his  instrument  and  not  as  the  instrument  of  tbe 
company  ?  The  case  is  doubtless  a  hard  one,  as  tbe  surveyor, 
who  was  entirely  unfit  for  the  place,  had  been  selected  for  tbe 
service  by  the  company.  But  then  the  plaintiff  was  not  bound 
to  employ  bim.  He  was  at  liberty  to  fill  up  tbe  application 
with  his  own  hand,  and  had  he  done  so,  the  printed  form  would 
have  been  an  unerring  guide.  He  thought  proper,  however,  to 
trust  to  the  defective  capacity  of  the  surveyor,  and  it  is  our 
business  to  prevent  the  hardship  of  the  case  from  running  away 
with  the  law. 
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The  plaintiff,  then,  is  bound  by  the  application  as  it  was  filled 
up,  and  it  is  faulty  in  a  decisive  particular.  It  was  made  a 
leading  condition  that  it  contain  a  description,  not  only  of  the 
place,  materials,  dimensions,  arid  construction  of  the  property, 
but  also  of  "its  relative  situation  as  to  other  buildings,  and 
distance  from  each,  if  less  than  ten  rods."  The  principal  build- 
ing of  the  tannery  was  within  twenty  feet  of  the  saw-mill ;  and 
thougb  its  contiguity  materially  increased  the  risk  as  to  the 
whole,  that  fact  was  not  stated.  But  it  has  been  argued  that 
as  the  property  was  insured  entire,  the  condition  has  regard,  not 
%to  particular  parcels  of  it,  but  to  other  buildings  in  the  neigh- 
borhood ;  or,  to  express  it  differently,  buildings  not  included  in 
the  same  policy.  That  construction  rests  on  a  single  word,  and 
it  is  too  literal  to  be  sound.  The  object  was  to  have  a  disclosure 
of  every  material  cause  of  danger,  and  whether  it  were  inter- 
nal or  external  could  not  be  of  consequence,  provided  a  greater 
degree  of  risk  were  induced  by  it.  It  is  that  which  regulates 
the  premium,  and  it  is  therefore  important  to  be  known.  Be- 
sides, it  was  in  clear  proof  that  uninsured  buildings  were  within 
the  distance.  There  has  been,  then,  a  fatal  want  of  compliance 
with  the  particular  requisite  of  the  conditions,  and  this  makes 
it  unnecessary  to  examine  the  other  points  of  defence,  further 
than  to  say  they  would  probably  not  be  found  tenable. 

The  case  before  us  differs  from  Moliere  v.  The  Pennsylvania 
Fire  Insurance  Co.  in  the  important  particular  that  the  secretary, 
who,  in  that  case,  was  the  agent  and  man  of  business  #f  the 
company,  as  a  cashier  is  the  agent  and  man  of  business  of  his 
bank,  was  the  author  of  the  misdescription,  if  there  was  one. 
A  full,  particular,  and  true  description  of  the  building  bad  been 
verbally  delivered  to  him  according  to  the  tenor  of  the  com- 
pany's printed  proposals  and  conditions,  Which  did  not  require 
it  to  be  in  writing;  and  in  that  particular,  also,  there  is  another 
material  difference.  Nothing  required  by  the  conditions,  nor 
anything  material  to  the  risk,  had  been  kept  back;  and  from 
the  perfect  disclosure  thus  made,  the  secretary  culled  the  de- 
scription with  which  he  thought  proper  to  fill  up  the  order  and 
the  policy,  calling  the  building  a  brick  ice-house,  without  notic- 
ing the  fact  that  the  brick  walls  were  surrounded  by  a  screen  of 
boards  a  few  feet  distant,  to  protect  them  from   the  violent 
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action  of  Ihe  heat  or  the  external  air.  For  want  of  a  more  ap- 
propriate designation,  he  chose  to  insdre  this  nondescript  and 
its  appendage  as  a  brick  ice-house  ;  and,  as  the  walls  were  the 
principal,  while  the  screen  followed  them  as  an  accessory,  who 
can  say  that  he  did  not  call  it  by  its  name?  Bet  if  there  were  a 
true  representation  of  every  material  circumstance,  the  name 
would  be  unimportant;  for  the  parties  might,  as  in  fact  was 
done,  show  the  meaning  of  it  by  parol  evidence,  introduced  on 
a  very  familiar  principle,  not  to  contradict  the  written  descrip- 
tion, but  to  explain  a  latent  ambiguity  in  it.  It  was  no  more 
necessary  to  name  the  screen  than  it  was  necessary  to  name  tbef 
roof,  for  each  was  equally  a  part  of  the  building,  and  if  the  en- 
sconcing of  the  brick  walls  in  a  wooden  shelter  were  calculated 
to  enhance  the  risk,  the  evidence  was  proper  to  show  that  it  bad 
not  been  concealed.  But  the  ground  on  which  the  cause  was 
put  by  the  judge  who  delivered  the  opinion  of  the  court, seems 
to  me  impregnable.  A  policy  of  insurance,  like  any  other  in- 
strument, may  be  reformed  for  mistake  of  the  scrivener;  and 
had  the  company  availed  itself  of  the  accidental  misconception 
of  its  officer,  it  would  have  committed  a  fraud.  But,  in  the 
case  before  us,  all  was  done  at  the  peril  of  the  insured  ;  and  the 
defaults  of  the  surveyor  being  his  defaults,  the  company  might 
conscientiously  avail  itself  of  them.  The  jury  ought,  therefore, 
to  have  been  told  that  he  was  not  entitled  to  recover. 


Neely  vs.  The   Onondaga  Mutual  Insurance  Company.1 

(Supreme  Court,  New  York,  October  Term,  1844.) 
Waiver. 

In  an  action  upon  a  fire  insurance  policy  conditioned  to  be  void  in  case  of  the  alienation 
of  the  property  insured,  it  appeared  that  the  company,  having  knowledge  that  an  alien- 
ation had  taken  place,  subsequently  exacted  payment  of  a  deposit  note  given  by  the 
assured.    Held,  that  this  did  not  revive  the  policy. 

The  case  is  stated  in  the  opinion. 
Forbes  Sf  Sfieldon,  for  the  plaintiff. 
Lawrence  8f  Fellows,  for  the  defendants. 

1  7  Hill,  49. 
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By  the  Court,  Beardsley,  J.  The  seventh  section  of  the 
defendants'  charter  is  as  follows :  "  When  any  property  insured 
with  this  corporation  shall  be  alienated  by  sale  or  otherwise, 
the  policy  shall  become  void  and  be  surrendered  to  the  directors 
to  be  cancelled ;  and  upon  such  surrender  the  assured  shall  be 
entitled  to  receive  his  deposit  note  upon  the  payment  of  his 
proportion  of  all  losses  and  expenses  that  have  accrued  prior  to 
such  surrender,"  &c.  Laws  of  1836,  p.  177 ;  Id.  p.  44.  The 
alienation  in  the  present  instance  preceded  the  fire,  and  when 
that  occurred  the  policy  was  a  mere  nullity. 

It  is  eaid,  however,  that  the  facts  set  forth  in  the  replication 
show  a  waiver  of  the  forfeiture  arising  from  the  alienation,  and 
that  therefore  the  policy  is  still  binding  on  the  defendants. 
These  are,  that  the  defendants,  with  full  knowledge  of  the 
alienation,  and  of  the  destruction  of  the  plaintiffs  dwelling- 
house  by  fire,  exacted  and  received  payment  of  a  part  of  his 
deposit  note  for  the  purpose  of  meeting  losses  which  occurred 
subsequent  to  the  alienation. 

Whether  a  policy,  after  having  beconle  void  by  the  alienation 
of  the  property  insured,  can  be  restored  to  vitality  by  a  mere 
act  of  waiver  on  the  part  of  the  underwriters,  need  not  now  be 
decided ;  for  in  my  opinion,  the  replication  fails  to  show  that 
any  such  act  has  been  done  by  the  defendants.  Although  the 
plaintiff's  policy  became  void  by  Ihe  alienation  of  the  property 
insured,  it  does  not  follow  that  his  deposit  note  was  also  void. 
On  the  contrary,  until  he  surrendered  his  policy,  and  paid  his 
proportion  of  all  losses  which  accrued  prior  to  such  surrender, 
the  deposit  note  remained  obligatory  upon  him.  He  does  not 
pretend  that  he  surrendered  his  policy  previous  to  the  assess- 
ment in  the  replication;  and  he  was  therefore  liable  to  pay  his 
proportion  of  the  losses  for  which  that  assessment  was  made. 
The  replication  shows  that  the  defendants  have  enforced  this 
liability ;  but  their  acts,  instead  of  evincing  an  intention  to 
affirm  the  existence  of  the  policy,  are  perfectly  consistent  with 
their  right  to  treat  it  as  void. 

The  replication  furnished  no  answer  to  the  matter  stated  in 
the  plea,  and  the  demurrer  should  therefore  be  sustained. 

Judgment  for  the  defendants. 

See  Smith  t.  The  Saratoga  Mutual  Fire    Also,  note  to  Carpenter  v.  Providence  Ins. 
Ins.  Co.  3  Hill,  508 ;  ante,  p.  97,  note.       Co.,  ante,  p.  137. 
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Samuel  Houghton  &  another  vs.  The  Manufacturers'  Mu- 
tual Insurance  Company.1 

(Supreme  Court,  Massachusetts,  October  Term,  1844.) 

Warranty.  —  Representation.  —  Examination  after  Work. 

The  representations  of  the  assured  in  his  application  in  this  case,  held  to  have  been  adopted 
by  the  policy  as  part  of  the  contract  of  insurance. 

It  was  held,  further,  that  the  answers,  being  termed  " representations"  in  the  policy,  were 
to  have  the  effect  of  representations  rather  than  that  of  warranties.  Htld,  also,  that  so 
far  as  the  answers  were  material  to  the  risk,  their  substantial  truthfulness  was  a  con- 
dition precedent  to  the  liability  of  the  defendants. 

Whether  the  assured  knew  of  facts  and  circumstances  not  stated,  or  inaccurately  stated, 
where  he  stipulates  that  the  representations  made  are  true,  "so  far  as  known,"  is  a 
question  of  fact  for  the  jury. 

Certain  representations  as  to  usages  and  practices  observed  in  the  building  insured,  held  to 
amount  to  a  stipulation  that  the  same  should  be  substantially  continued. 

In  construing  the  representations,  both  as  to  existing  facts  and  as  to  future  precautions  to 
be  taken,  good  faith,  as  well  as  the  terms  of  the  policy,  requires  that  there  shall  be  a 
full  and  just,  as  well  as  true,  exposition.  A  mere  literal  conformity  is  not  always  suffi- 
cient 

A  representation  having  been  made  that  an  examination  of  the  building  was  made  thirty 
minutes  after  the  cessation  of  work,  held,  that  this  required  such  examination  in  cases 
of  extra  work  as  well  as  in  ordinary  cases. 

What  constitutes  a  cessation  of  work  is  a  question  of  fact  for  the  jury. 

This  was*  an  action  on  a  policy  of  insurance  against  fire 
upon  a  woollen  mill,  the  policy  containing  the  following  pro- 
viso :  "  If  the  representations  made  "  in  the  application  "  do 
not  contain  a  just,  full,  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition,  situation,  value, 
and  risk  of  the  property  insured,  so  far  as  the  same  are  known 
to  the  said  applicants,  and  are  material  to  the  risk ;  or  if  the 
situation  or  circumstances  affecting  the  risk  thereupon  shall  be 
so  altered  or  changed  by  or  with  the  advice,  agency,  or  consent 
of  the  assured,  or  their  agent,  as  to  increase  the  risk  thereupon, 
without  the  consent  of  the  company,  this  policy  shall  be  void." 
Various  questions  were  contained  in  the  application,  and  a 
notice  that  it  was  expected  that  the  answers  should  meet  the 
requirements  of  the  insurance  office.  Onex  of  these  require- 
ments was  that  an  examination  of  the  mill  should  be  made 
thirty  minutes  after  work ;  and  it  was  stated  in  answer  to  one 
of  the  questions  that  the  mill  was  worked  from  "  5  o'clock  a.  m. 

i  8  Met  114. 
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to  8£  o'clock  p.  m.  Sometimes  extra  work  will  be  done  in  the 
night" 

No  proof  was  offered  that  an  examination  of  the  mill  was 
made  thirty  minutes  after  the  cessation  of  work  on  the  occa- 
sions of  extra  work  after  8£  o'clock  p.  m.,  though  it  was  proved 
that  such  extra  work  was  performed  after  the  insurance  was 
effected.  Other  points  in  the  case  appear  in  the  opinion  of  the 
court 

C.  Allen  Sf  Washburn^  for  the  plaintiffs. 

Newton,  for  the  defendants. 

Shaw,  C.  J.  The  contract  of  insurance  against  fire,  as  used 
and  practised  by  the  mutual  insurance  companies  in  this  com- 
monwealth, depending  upon  the  operation  and  effect  of  the  act 
of  incorporation  and  the  by-laws,  and  the  policy  and  written 
representations  in  each  particular  case,  is  somewhat  new  and 
peculiar,  and  the  rules  applicable  to  it  have  not  been  very  fully 
and  definitely  settled  by  judicial  decisions.  For  this  reason,  as 
well  as  on  account  of  its  importance  to  the  parties  in  point  of 
amount,  it  is  necessary  to  consider  the  present  case  with  care. 
A  nonsuit  was  ordered  at  the  trial,  subject  to  the  opinion  of 
the  court  upon  various  questions  of  law,  which  it  was  supposed 
would  embrace  the  whole  merits  of  the  case.  The  court  being 
of  the  opinion  that  in  one  particular  the  questions,  decided  as 
questions  of  law,  should  have  been  left  to  the  jury,  on  the  evi- 
dence, as  questions  of  fact,  the  nonsuit  is  to  be  set  aside  and 
a  new  trial  ordered. 

Upon  several  questions  of  law  discussed  at  the  argument, 
the  court  have  come  to  an  opinion  which  it  may  be  proper  and 
convenient  to  the  parties  to  state,  in  order  to  regulate  the  course 
of  inquiry  on  another  trial. 

The  court  are  of  opinion  that  the  policy,  by  the  manner  in 
which  it  refers  in  terms  to  the  application  and  representations, 
does  legally  embody  them  as  part  of  the  contract,  to  the  same 
effect  as  if  they  were  recited  and  set  forth  at  large  in  the  policy. 

That  the  application  and  the  various  answers  contained  in  it 
being  termed  representations  in  the  policy,  are  rather  to  be 
regarded  as  having  the  legal  effect  of  representations  than  of 
warranties,  as  understood  in  the  law  of  marine  insurance, 
though  partaking  in  some  measure  of  ttfe  character  of  both. 
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They  are  like  representations,  in  requiring  that  the  facts  stated 
shall  be  substantially  true  and  correct,  and,  so  far  as  they  are 
executory,  that  they  shall  be  substantially  complied  with ;  but 
not  like  warranties  in  requiring  an  exact  and  literal  compliance. 
It  is  enough,  therefore,  if  these  statements  relied  on  as  the  basis 
of  the  contract  are  made  in  good  faith  and  without  intent  to 
deceive ;  that  they  are  substantially  true  and  correct  as  to  exist- 
ing circumstances,  and  substantially  complied  with,  so  far  as 
they  are  executory  and  regard  the  future. 

With  the  qualification  above  mentioned,  the  fact,  that  the 
representations  made  in  the  application  do  contain  a  just,  fully 
and  true  exposition  of  all  the  facts  and  circumstances  in  regard 
to  the  condition,  situation,  value,  and  risk  of  the  property  in- 
sured, so  far  as  the  same  are  known  to  the  applicants,  and  are 
material  to  the  risk,  is  a  condition  precedent  to  the  liability  of 
the  defendants;  and  if  in  any  particular  material  to  the  risk 
they  do  not  contain  such  just,  fully  and  true  exposition,  the  com- 
pany are  not  bound. 

The  proviso  in  the  policy,  that  it  shall  be  void,  if  the  ap- 
plication does  not  contain  ajustjfull,  and  true  exposition  of  all 
the  facts,  has  this  limitation ;  so  far  as  the  same  are  known  to 
the  applicants. 

At  the  trial  it  was  stated,  as  a  conclusion  of  law,  that  if  the 
applicants  and  assured  were  owners  of  the  estate,  they  must 
be  presumed  to  know  certain  facts  respecting  it.  The  court  are 
of  opinion  that  this  was  erroneous,  and  that  the  question 
whether  the  facts,  if  misrepresented,  were  known  to  the  appli- 
cants, was  a  question  of  fact,  to  be  left  to  the  jury  upon  the 
evidence.  The  considerations  referred  to,  as  founding  a  legal 
conclusion  of  knowledge,  are  all  fit  and  proper  to  be  submitted 
to  a  jury;  such  as,  that  the  assured  and  applicant  is  himself 
the  owner  of  the  property,  and  may  be  presumed  to  be  ac- 
quainted with  its  condition  ;  that  the  matter  relates  to  things 
open  and  visible,  things  capable  of  distinct  knowledge  and  not 
depending  upon  estimate,  opinion,  or  mere  probability  ;  things 
in  respect  to  which  an  owner  is  bound  in  honesty  and  good  faith 
to  know,  takes  upon  himself  to  know,  and  usually  does  know; 
these  and  all  other  pertinent  evidence  bearing  on  the  question 
are  to  be  left  to  the*jury,  with  directions  that  if  they  are  satis- 


Digit 


zed  by  GoOgk 


Houghton  v.  Manuf.  Mut.  F.  Ins.  Co.  8  Met.  114.     349 

Warranty.  —  Representation.  — Examination  after  Work. 

fied  from  all  the  evidence,  and  can  reasonably  infer  that  the 
assured  did  know  the  fact  as  it  really  existed  in  regard  to  which 
misrepresentation  is  imputed,  they  are  to  find  that  they  did 
know  it ;  otherwise,  not. 

There  is  another  clause  in  the  policy  to  which  the  attention 
of  the  court  was  drawn  at  the  argument,  which  is  this :  If  the  * 
situation  or  circumstances  affecting  the  risk  upon  the  property 
insured  shall  be  altered  or  changed,  by  or  with  the  advice, 
agency,  or  consent  of  the  assured  or  their  agent,  so  as  to  in- 
crease the  risk  thereupon,  without  the  consent  of  the  company, 
the  policy  shall  be  void.  The  court  are  of  opinion,  that  this 
was  a  stipulation  and  condition,  without  a  substantive  compli- 
ance with  which,  the  company  from  the  time  of  its  happening, 
would  cease  to  be  bound  by  the  contract.  This  provision  binds 
the  assured,  not  only  not  to  make  any  alteration  or  change  in 
the  structure  or  use  of  the  property,  which  will  increase  the 
risk,  but  prohibits  them  from  introducing  any  practice,  custom, 
or  mode  of  conducting  their  business,  which  would  materially 
increase  the  risk,  and  also  from  the  discontinuance  of  any  pre- 
caution, represented  in  the  application  to  be  adopted  and 
practised  with  a  view  to  diminish  the  risk.  The  clause  in  ques- 
tion, as  well  as  the  preceding  clause,  refers  to  the  application 
and  the  representations  contained  in  it.  Taking  this  clause 
with  the  representations,  we  think  the  legal  effect  is,  that  so  far 
as  these  representations  set  forth  certain  usages  and  practices 
observed  at  the  factory,  as  to  the  mode  of  conducting  their 
business,  and  as  to  precautions  taken  to  guard  against  fire,  it  is 
not  only  an  affirmation  that  the  facts  are  true  at  the  time,  but 
in  effect  a  stipulation,  that  as  far  as  the  assured,  and  all  those 
intrusted  by  them  with  the  care  and  management  of  the  prop- 
erty, are  concerned,  such  modes  of  conducting  the  business 
shall  be  substantially  observed,  and  such  precautions  substan- 
tially continue  to  be  taken,  during  the  continuance  of  the 
policy. 

By  a  substantial  compliance,  we  mean  the  adopting  of  pre- 
cautions, if  not  exactly  those  stated  in  the  application,  precau- 
tions intended  to  accomplish  the  same  purpose,  and  which  may 
be  reasonably  considered  equally  or  more  efficacious.  For  in- 
stance, when  it  is  stated  that  ashes  are  taken  up  in  iron  hods,  it 
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would  be  a  substantial  compliance,  if  brass  or  copper  were  sub- 
stituted. So,  when  it  is  represented  that  casks  of  water,  with 
buckets,  are  kept  in  each  story,  if  a  reservoir  were  placed  above, 
with  pipes  to  convey  water  to  each  story,  and  found  by  skilful 
and  experienced  persons  to  be  equally  efficacious,  it  would  be  a 
substantial  compliance. 

But  in  construing  those  representations,  both  as  to  existing 
facts,  and  as  to  future  precautions  to  be  taken,  a  mere  literal 
conformity  and  compliance  would  not  be  sufficient.  Good 
faith,  as  well  as  the  terms  of  the  contract,  requires  that  it  shall 
be  a  full  and  just,  as  well  as  true  exposition.  These  answers 
are  to  be  construed  in  reference  to  the  requirements  of  the  office, 
and  speci6ed  on  the  book  of  the  application,  and  referred  to  io 
the  question ;  and  they  are  to  be  so  construed  as  to  meet  these 
requirements,  and  conform  to  them,  when  it  can  be  done  con- 
sistently with  the  terms  of  the  answer.  For  instance,  the  an- 
swer to  No.  13  states  that  water-casks  are  placed  in  each  room. 
This  answer  would  be  literally  true,  if  a  small  vessel,  having 
the  shape  and  bearing  the  name  of  a  cask,  were  so  kept ;  but  it 
would  not  be  a  full  and  just  statement,  nor  a  substantial  com- 
pliance with  the  undertaking  of  the  answer.  That  undertaking 
requires  a  substantial  compliance,  by  keeping  a  cask  of  water 
of  a  size  adapted  to  the  required  security,  and  holding  a  suffi- 
cient quantity  to  extinguish  a  sudden  fire  beginning  to  kindle 
in  such  story. 

One  other  point  was  taken,  respecting  which  an  opinion  was 
asked  for  and  given  at  the  trial.  It  related  to  the  representation 
and  the  practice  in  respect  to  the  examination  of  the  factory. 
The  representation  was  contained  in  the  answer  to  the  fourteenth 
question,  as  follows :  Is  a  watch  kept  constantly  in  the  build- 
ing ?  If  no  watch  is  constantly  kept,  state  what  is  the  arrange- 
ment respecting  it.  Ans.  No  watch  is  kept. in  or  about  the 
building;  but  the  mill  is  examined  thirty  minutes  after  work. 
This  question  referred  to  the  requirements  of  the  office,  on  the 
last  of  the  representations,  amongst  which  is  this,  viz.:  that  an 
examination  will  be  had,  say  thirty  minutes  after  work. 

Question  21st  was  this:  During  what  hours  is  the  factory 
worked  ?  The  answer  was,  from  5  o'clock  a.  m.  to  S\  o'clock 
p.  m.     Sometimes  extra  work  will  be  done  in  the  night. 
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Two  questions  were  made  at  the  trial.  First,  whether  the 
representation  of  the  usual  practice  amounted  to  any  condition 
or  stipulation  that  it  should  be  continued.  It  was  ruled  at  the 
trial,  and  the  whole  court  are  now  of  opinion,  that  as  this  ex- 
amination was  manifestly  intended  as  a  substitute  for  a  con- 
stant watch  ;  as  it  was  one  which  the  assured  had  it  in  their 
own  power  to  make  or  cause  to  be  made ;  as  it  was  one  of  the 
precautions  tending  to  secure  the  property  against  danger  of 
fire  and  tending  to  its  safety  ;  it  was  one  which,  as  a  general 
practice,  the  assured  were  bound  to  follow ;  although  an  oc- 
casional omission,  owing  to  accident,  or  to  the  negligence  of 
subordinate  persons,  servants,  or  workmen,  not  sanctioned  nor 
permitted  by  the  assured,  or  by  their  superintendent,  manager, 
or  agent,  might  not  be  a  breach  or  non-compliance. 

The  second  question  under  this  clause  regarded  the  time  at 
which  the  examination  was  to  be  made.  The  question,  as  un- 
derstood at  the  trial,  was  this:  Whether,  if  the  factory  work  was 
continued  during  extra  hours  in  the  night,  that  is,  after  half- 
past  eight  p.  m.,  the  examination  should  be  made  at  half  an 
hour  after  the  cessation  of  actual  work,  or  half  an  hour  after 
the  time  fixed  in  the  twenty-first  answer,  as  the  usual  hour  of 
the  cessation  of  work?  On  this  question,  considering  the  pur- 
pose of  the  examination,  and  considering  that  the  object  of  the 
examiner  would  be,  by  the  sense  of  sight  or  smell,  to  detect  any 
latent  fire,  or  fire  beginning  to  kindle,  arising  from  sparks  from 
the  extinguished  lamps,  spontaneous  combustion,  friction  of  ma- 
chinery, or  otherwise;  as  this  could  be  best  accomplished  after 
the  mills  were  stopped,  and  the  operations  of  the  factory  for  the 
night  had  ceased,  and  the  persons  employed  in  it  had  left,  I  was 
of  opinion  that  the  examination  must  be  made  at  thirty  minutes 
after  the  cessation  of  the  actual  work  of  the  factory,  and  that  an 
examination  thirty  minutes  after  the  time  fixed  by  the  twenty- 
first  answer,  as  the  usual  time  for  closing  work,  if  the  factory 
did  continue  in  operation,' was  not  a  substantial  compliance 
with  this  stipulation.  And  the  court  are  of  opinion,  that  this 
directiou,  in  the  case  supposed,  was  right,  and  that  such  is  the 
correct  construction  of  the  contract.  The  answer  had  repre- 
sented that  the  usual  hour  of  the  cessation  of  work  was  half- 
past  eight,  yet  having  represented  that  the  factory  would  some- 
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times  be  worked  during  extra  hours  in  the  night,  they  had  a 
right  so  to  work  without  impairing  the  contract.  But  if  they 
thought  fit,  for  any  cause,  to  change  the  hour  of  work,  so  that 
it  should  continue  to  a  later  hour  in  the  night,  they  must  see 
that  the  examination  be  made  at  thirty  minutes  after  the  actual 
cessation  of  work. 

But  another  question  is  now  presented,  which  was  not  dis- 
tinctly raised  at  the  trial  and  in  regard  to  which  the  evidence 
was  not  fully  reported ;  and  it  is  this :  What  is  the  cessation  or 
termination  of  work;  or,  in  other  words,  what  is  the  meaning 
of  thirty  minutes  after  work,  within  the  meaning  of  the  answer 
to  the  fourteenth  question?  As  there  is  to  be  a  new  trial  on 
other  grounds,  we  think  it  proper  to  state  the  opinion  of  the 
court  upon  this  point;  although,  through  misapprehension  of 
the  counsel,  or  of  the  court,  or  otherwise,  it  was  not  raised  at 
the  trial,  or  presented  on  the  report. 

The  question  as  to  what  is  a  termination  of  work,  within  the 
meaning  of  this  contract,  is  partly  a  question  of  law  and  partly 
a  question  of  fact.  The  intentions  of  the  parties,  if  they  cau 
be  ascertained,  are  to  govern  ;  and  these  are  to  be  learned  from 
the  language  used  construed  in  connection  with  every  part  and 
clause  in  the  contract,  the  subject  matter  respecting  which  they 
are  used,  and  the  obvious  purposes  of  each  stipulation. 

That  the  assured  were  bound  to  make  an  examination,  at 
thirty  minutes  after  work,  is  the  construction  of  law  on  the 
contract;  what  is  the  cessation  of  work,  is  a  question  of  fact 
for  the  jury  depending  upon  the  circumstances,  and  having  in 
view  the  object  and  purpose  of  the  stipulation,  which  was,  to 
have  an  examination  at  such  time  as  will  conduce  to  the  safety 
of  the  building.  As  some  of  the  sources  of  danger  are  the 
continuance  of  fires  and  lights,  and  the  friction  of  machinery, 
so  long  as  the  general  work  of  the  factory  and  operation  of  the 
machinery  continues,  a  jury  must  find  that  the  work  had  not 
then  ceased,  and  could  not  be  warranted  in  finding  otherwise. 
If,  on  the  contrary,  the  gates  were  shut,  the  machinery  all 
stopped,  the  fires  and  lights  extinguished,  and  the  operatives 
generally  retired,  it  could  hardly  be  said  that  the  work  had  not 
ceased,  although  one  or  two  persons  should  remain  to  do  some- 
thing which  should  create  no  danger  of  fire.     The  fact  to  be 
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looked  to  is  not  that  the  persons  employed  have  all  left,  or  that 
the  lights  are  all  extinguished,  or  that  the  machinery  has  wholly 
stopped,  but  the  termination  of  the  time  during  which  the  fac- 
tory is  worked ;  and  this  is  an  inference  of  fact,  which  may  be 
influenced  more  or  less  by  all  these  conside/ations. 

Now  between  the  full  operation  of  the  factory,  and  the  entire 
cessation  of  work,  extremes  may  be  supposed  on  either  hand, 
respecting  which  there  could  be  no  doubt.  There  may  be  vari- 
ous intermediate  stages,  in  which  it  would  be  the  duty  of  the 
jury  to  determine,  upon  the  particular  combination  of  circum- 
stances, whether  they  constituted  a  cessation  of  working  of  the 
factory  or  not.  If  the  general  work  of  the  factory  has  ceased, 
although  a  single  machine  may  remain  in  operation  for  a  spe- 
cial purpose,  we  think  a  jury  should  be  instructed,  that  if  such 
machine  should  cause  no  danger  of  fire,  the  examination  should 
be  made  at  thirty  minutes  after  the  cessation  of  the  general 
work,  and  not  after  the  stopping  of  the  particular  machine; 
and  this  the  rath'er  because  the  contract  stipulates  but  for  one 
examination  after  the  cessation  of  the  general  work,  being  ap- 
parently most  for  the  interest  of  both  parties,  may  be  presumed 
to  be  most  conformable  to  their  intentions.  And  so  in  the  va- 
rious cases  it  will  be  for  the  jury  to  say,  under  the  direction  of 
the  court,  taking  into  view  the  purpose  of  the  examination, 
and  the  nature  of  the  work  done,  and  the  risk  attending  it, 
whether,  within  the  meaning  of  this  contract,  the  work  of  the 
factory,  in  the  particular  case,  had  terminated. 

New  trial  ordered, 


The  Illinois  Mutual  Fire  Insurance  Company,  plaintiffs 
in  error,  vs.  The  Marseilles  Manufacturing  Company, 
defendants  in  error.1 

(Supreme  C;iurt,  Illinois,  December  Term,  1844.) 

Practice.  —  Concealment.  —  Insurable  Interest, 

In  an  action  by  a  manufacturing  company  against  an  insurance  company  upon  policies  of 
insurance,  the  defendants  tiled  their  plea  of  non-assumpsit,  with  notice  of  special  matter 
to  be  given  in  evidence  under  tin  pica,  to  wit:  that  the  plaintiff"  had  no  title  in  fee  s'.m- 

}  1  Gilm.  236. 
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pie,  or  otherwise,  to  three  eighths  of  the  premises  upon  which  the  insured  building* 
were  erected ;  that  the  fact  that  they  had  a  less  estate  than  the  whole  in  the  premises 
was  fraudulently  concealed  from  the  defendants,  in  making  their  application  for  insur- 
ance ;  that,  at  the  time  the  policies  were  issued,  and  of  the  making  of  the  premium 
notes,  the  premises  were  incumbered  by  mortgage,  and  judgments,  &c,  upon  said  three 
eighths ;  that  certain  mechanics'  liens  for  the  erection  of  said  buildings,  amounting  to 
eighteen  or  twenty  thousand  dollars,  also  existed;  that  said  facts  were  not  set  forth  and 
disclosed  in  either  of  the  applications  for  insurance,  and  that  the  defendants  had  do 
knowledge  of  such  incumbrances  at  the  time  of  issuing  the  policies,  which  concealment 
avoided  the  policies  under  the  13th  section  of  the  act  entitled  "An  Act  to  incorporate 
the  Illinois  Mutual  Fire  Insurance  Company;  "  that  subsequently  to  the  issuing  of  said 
policies,  the  plaintiffs  erected  and  added  to  one  of  the  saw-mills  insured  a  furnace,  with 
open  boiler,  for  boiling  or  preparing  shingle  blocks  for  the  machine,  thereby  increasing 
the  risk  or  hazard  of  the  insurers,  without  any  additional  premium  therefor;  that  said 
applications  were  false  and  untrue  in  regard  to  the  value  and  extent  of  the  flooring- 
mill  insured,  the  number  of  stones  ready  for  the  manufacturing  of  flour,  &c ;  and  that 
the  insured  buildings  were  intentionally  destroyed  by  fire  by  a  person  at  that  timet 
member  of  the  plaintiffs'  company:  Held,  that,  under  this  plea  and  notice,  the  defend- 
ants had  a  right  to  avail  themselves  of  any  matter  of  defence  arising  from  the  illegality 
of  the  insurance ;  from  a  non-compliance  with  some  express  or  implied  warranty  or  con- 
dition; from  the  want  of  a  proper  interest;  from  misrepresentation  or  concealment;  or 
from  a  performance  on  their  own  part  of  the  terms  of  the  policies. 

Policies  of  insurance  are  within  the  provision  of  the  12th  section  of  the  practice  act,  and 
may  be  read  in  evidence  to  the  jury  without  proof  of  their  execution,  unless  it  be  denied 
by  plea  verified  by  affidavit. 

By  the  act  in  corpora7  ting  the  Illinois  Mutual  fire  Insurance  Company,  the  charter  itself  is 
made  a  part  of  the  contract  of  insurance,  and  the  insured  being,  by  the  act,  members 
of  the  company,  cannot  plead  ignorance  of  its  provisions. 

At  common  law,  a  policy  of  insurance  is  considered  in  the  nature  of  a  contract  of  indem- 
nity, and  though  a  declaration  thereon  does  not  contain  any  direct  averment  of  inter- 
est, yet  a  general  averment  would  import  an  insurable  interest,  which  must  be  proved 
at  the  trial. 

If  the  insured  in  this  company,  at  the  time  of  the  insurance,  had  a  less  estate  than  an 
unincumbered  estate  in  fee  simple  in  the  premises,  it  was  their  duty  to  disclose  the  fact 
to  the  insurers.  The  omission,  therefore,  to  state  in  their  application  that  they  had  such 
an  estate  in  fee  simple,  amounts  to  a  warranty  that  their  title  is  such  as  is  required  by 
the  charter.  Such  warranty  operates  as  a  condition  precedent  to  the  assured' a  right  of 
recovery,  and  a  recovery  cannot  be  had  upon  the  policy,  without  an  averment,  supported 
by  proof,  that  such  condition  has  been  complied  with. 

In  an  action  on  a  policy  of  insurance  against  fire,  the  plaintiff,  on  the  trial,  must  prove 
that  he  had  an  insurable  interest  in  the  premises,  before  he  can  recover. 

Where  the  possession  of  land  alone  is  relied  upon  for  any  legal  purpose,  in  the  absence  of 
paper  title,  it  should  be  an  actual  occupancy  df  the  premises  in  question. 

Assumpsit  in  the  Madison  circuit  court,  brought  by  the  de- 
fendants in  error,  upon  two  policies  of  insurance.  The  cause 
\\vas  tried  at  the  May  term,  1843,  before  the  Hon.  James  Temple 
and  a  jury.  Verdict  for  the  plaintiffs  below,  damages  assessed 
at  $10,000,  and  judgment  rendered  on  the  verdict.  The  vari- 
ous proceedings  and  testimony  in  the  cause  are  very  fully  set 
forth  in  the  opinion  of  the  court. 
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&  G.  Bailey  Sf  N.  D.  Strong,  for  the  plaintiffs  in  error. 

W.  Martin  Sf  J.  Bntterfield,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Young,  J.  This  was  an  action  of  assumpsit  commenced  by 
the  defendants  in  error  against  the  plaintiffs  in  ejrror,  in  the 
Madison  circuit  court,  at  the  September  term,  1842,  upon  two 
policies  of  insurance,  for  the  destruction  and  loss  by  fire  of  a 
flouring-mill,  two  saw-mills,  lath-mill,  and  a  shingle-machine, 
situated  in  the  town  of  Marseilles,  and  county  of  La  Salle,  and 
which  were  insured  as  the  property  of  the  defendants  in  error, 
by  the  plaintiffs  in  error,  to  the  value  of  $10,000.  The  prcecipe 
was  filed  on  the  6th  day  of  September,  1842  ;  a  summons 
issued  thereon  on  the  same  day,  returnable  to  the  September 
term,  1842,  which  was  executed  on  Benjamin  F.  Lang,  as  pres- 
ident, and  Moses  G.  Atwood,  as  secretary  of  the  Illinois  Mu- 
tual Fire  Insurance  Company,  by  the  sheriff  of  Madison 
county,  by  delivering  to  each  of  them  a  copy  on  the  8th  day 
of  September,  1842. 

On  the  12th  of  May,  1843,  the  Marseilles  Manufacturing 
Company  filed  in  the  clerk's  office  of  the  said  circuit  court 
two  several  declarations  in  assumpsit  against  the  Illinois  Mu- 
tual Fire  Insurance  Company ;  the  first  upon  policy  No.  763, 
by  which  the  sum  of  08,000  was  insured  on  the  flouring-mill; 
and  the  second  on  policy  No.  467,  and  dated  the  22d  day  of 
February,  1841,  by  which  the  sum  of  $2,000  was  insured  on 
the  two  saw-mills,  the  lath-mill,  and  shingle-machine.  Each 
declaration  contained  two  counts ;  the  first  concluded  with  an 
ad  damnum  of  $12,000,  and  the  second  with  damages  stated  at 
$3,000.  At  the  May  term,  1843,  and  on  the  23d  day  of  the 
month,  the  defendants  below  obtained  a  rule  upon  the  plaintiffs 
below  to  show  cause,  by  the  Monday  following,  why  one  of 
said  declarations  should  not  be  stricken  from  the  record  in  the 
suit ;  and  on  the  25th  of  the  same  month  leave  was  given  to 
the  plaintiffs  below  to  amend  their  declaration.  The  amend- 
ment was  made  by  consolidating  the  two  declarations  filed  in 
the  cause  into  one,  so  as  to  make  it  a  declaration  with  four 
counts,  two  upon  each  policy,  by  striking  out  the  ad  damnum 
of  the  first,  the  caption  of  the  second,  and  by  changing  the 
amount  of  the  damages,  at  the  conclusion  of  the  second,  from 
$3,000  to  $12,000. 
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The  declaration  as  amended,  contained  two  counts  on  policy 
No.  763,  issued  by  the  plaintiffs  in  error  to  the  defendants  in 
error,  by  which  the  flouring-mill  was  insured  for  the  sum  of 
$8,000;  and  two  counts  on  policy  No.  467,  by  which  the  two 
saw-mills,  Jath-mill,  and  shingle-machine  were  insured  for  the 
sum  of  $2,000.  The  first  policy  is  dated  December  27,  1841, 
and  the  second,  February  22,  1841,  each  to  continue  for  six 
years  from  their  respective  dates.  The  plaintiffs  below  also 
averred  the  making  of  the  policies,  their  interest  in  the  property 
insured,  the  loss  thereof  by  fire  on  the  19th  of  April,  1842,  notice 
to  the  defendants  below,  within  the  next  thirty  days,  that  the 
defendants  below  had  refused  to  rebuild  the  property  destroyed 
or  to  pay  the  sums  insured,  and  concluded  to  the  damage  of  the 
plaintiffs  below  of  $12,000. 

On  the  29th  of  May,  1843,  the  defendants  below  filed  their 
plea  of  non-assumpsit,  with  notice  of  special  matter  to  be  given 
in  evidence  under  said  plea  at  the  trial, to  wit:  That  the  plain- 
tiffs below  had  no  title  in  fee  simple  or  otherwise  to  three  eighths 
of  the  premises  upon  which  the  insured  buildings  were  erected; 
that  the  fact  that  the  plaintiffs  below  had  a  less  estate  than  the 
whole  in  the  premises  was  fraudulently  concealed  frofti  the  de- 
fendants below  in  the  applications  for  insurance;  that  at  the 
times  ef  issuing  the  two  policies,  and  the  making  of  the  two 
premium  notes,  the  premises  were  incumbered  by  a  mortgage 
ancl  judgments  against  Lovell  Kimball,  previous  to  his  con- 
veyance to  the  plaintiffs  below  of  three  eighths  of  the  real  estate 
upon  which  the  insured  buildings  were  erected;  that  certain 
mechanics'  liens  for  the  erection   of  said  buildings,  amount- 
ing to  eighteen  or  twenty  thousand  dollars,  also  existed  against 
the   plaintiffs   below,  and  were  incumbrances   upon   the  said 
premises;   that  said  facts  were  not  set  forth  and  disclosed  in 
either  of  the  applications  for  insurance,  and  that  the  defendants 
below  had  no  knowledge  of  such  incumbrances  at  the  time  of 
issuing  the  policies  thereon  ;   which  concealment,  the  defend- 
ants below  contend,  avoids  both   the  policies,  under  the  13th 
section  of  the  act  entitled  "  An  Act  to  incorporate  the  Illinois 
Mutual  Fire  Insurance  Company  ;"  that,  subsequent  to  the  is- 
suing of  said  policies,  the  plaintiffs  below  erected  and  added  to 
one  of  the  saw-mills  insured  a  furnace,  with  open  boilers,  for 
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boiling  or  preparing  shingle  blocks  for  the  machine,  thereby  in- 
creasing the  risk  or  hazard  of  the  insurers,  without  any  addi- 
tional premium  therefor;  that  said  applications  were  false  and 
untrue  in  regard  to  the  value  and  extent  of  the  flouring-mill, 
the  number  of  stones  ready  for  the  manufacturing  of  flour,  &c. ; 
and  that  the  insured  buildings  were  intentionally  destroyed  by 
fire  by  a  person  at  that  time  a  member  of  the  said  Marseilles 
Manufacturing  Company,  &c. 

On  the  30th  of  May,  1843,  the  defendants  below  filed  the 
affidavit  of  Moses  G.  Atwood,  secretary  of  their  company, 
and  moved  the  court  for  a  continuance,  for  the  following  rea- 
sons :  That  although  this  suit  was  commenced  before  the  Sep- 
tember term,  1842,  no  declaration  was  filed  until  the  12th  of 
May,  1843,  which  was  the  last  day  on  which  it  could  be  filed 
under  the  statute ;  that  the  defendants  below  could  not  safely 
go  to  trial  without  the  evidence  of  Ebenezer  Jackson,  by  whom 
they  expected  to  prove  the  incumbrance  of  the  insured  prem- 
ises by  mortgage,  as  specified  in  the  notice  under  their  plea  of 
non-assumpsit;  that  Jackson  resided  in  Middletown,  in  the 
state  of  Connecticut;  that  the  defendants  below  had  no  knowl- 
edge of  the  existence  of  said  mortgage  by  Kimball  to  Jackson 
for  $15,000,  until  after  the  destruction  of  the  said  insured  build- 
ings by  fire.  Also,  that  they  expected  to  prove  by  William  M. 
True  and  Amasa  G.  Cook,  of  La  Salle  county,  a  distance  o 
two  hundred  and  twenty-five  miles  from  the  place  of  holding 
court  in  the  said  county  of  Madison,  that  after  issuing  of  the 
said  two  policies  of  insurance,  and  a  short  time  previous  to  the 
destruction  of  the  said  insured  buildings  by  fire,  the  plaintiffs 
below  erected  adjoining  to  one  of  the  saw-mills  a  steam  fur- 
nace, by  which  the  risk  was  greatly  increased,  and  that  fire  had, 
previously  to  the  destruction  of  the  insured  buildings,  been 
communicated  to  the  saw-dust  from  said  furnace,  and  came 
very  near  destroying  said  buildings.  Also,  that  they  expect  to 
prove  by  said  Cook  the  existence  of  one  of  the  mechanics'  liens 
mentioned  in  said  notice,  for  about  $300;  that  the  defendants 
below  had  no  knowledge  of  said  mechanics'  liens,  until  the 
buildings  were  destroyed  ;  that  they  expect  to  prove  by  the 
evidence  of  the  recorder  of  La  Salle  county,  who  resides  at 
Ottawa,  that  the  plaintiffs  below  had  no  title  in  fee  simple  or 


Digit 


zed  by  GoOgk 


358  Illinois  M.  F.  I.  Co.  v.  Marseilles  Man.  Co.  1  Gilm.  236. 

Practice.  —  Concealment.  — Insurable  Interest. 

otherwise  to  three  eighths  of  the  premises  upon  which  the  in- 
sured buildings  were  erected ;  that  they  expect  to  prove  by 
Lorenzo  Leland,  clerk  of  the  circuit  court  of  La  Salle  county, 
who  also  resides  at  Ottawa,  the  existence  of  certain  judgments 
against  Lovell  Kimball  in  that  court,  which  were  liens  upon 
the  real  estate  upon  which  the  insured  buildings  were  erected, 
previous  to  the  conveyance  of  the  same  by  Kimball  to  the  plain- 
tiffs below,  to  an  amount  of  about  $1,700 ;  that  the  amendment 
of  the  first  declaration  on  the  policy  of  $8,000,  by  incorporating 
with  it  the  second  declaration  for  $2,000,  was  a  material  and 
substantial  amendment,  which  was  calculated  to  take  the  de- 
fendants below  by  surprise ;  for  which  last  mentioned  reason, 
and  for  the  further  reason  that  sufficient  time  was  not  allowed 
to  take  the  depositions  of  the  said  witnesses,  or  to  procure  their 
attendance  by  subpoena  or  otherwise,  the  defendants  below  in- 
sisted that  they  were  entitled  to  a  continuance.  The  motion 
for  a  continuance  was  overruled,  and  an  exception  thereon 
taken  to  the  opinion  of  the  court. 

On  the  1st  day  of  June,  1843,  and  during  the  continuance  of 
the  said  May  term  of  the  court,  a  motion  was  made  on  behalf 
of  the  plaintiffs  in  error,  upon  the  affidavit  of  Moses  G.  Atwood, 
to  rule  the  defendants  in  error  to  file  security  for  costs,  on  ac- 
count of  the  alleged  insolvency  of  the  Marseilles  Manufac- 
turing Company,  which  motion  was  also  overruled  by  the 
court. 

On  the  20th  of  June,  1843,  the  cause  came  on  for  trial  by  a 
jury,  who  having  heard  the  evidence,  arguments  of  the  counsel, 
and  instructions  of  the  court,  returned  a  verdict  for  the  plaintiffs 
below  for  $10,000  damages.  The  defendants  below  then  en- 
tered their  motion  for  a  new  trial  for  the  reasons  following,  to 
wit:  — 

1.  Because  the  court  refused  to  give  the  instructions  asked 
for  by  the  defendants  below. 

2.  Because  the  court  gave  the  instructions  prayed  for  by  the 
plaintiffs  below. 

3.  Because  the  court  admitted  improper  evidence  on  the  part 
of  the  plaintiffs  below. 

4.  Because  the  court  excluded  proper  evidence  offered  by  the 
defendants  below. 
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5.  Because  the  jury  gave  excessive  and  unreasonable  dam- 
ages, and 

6.  Because  the  jury  found  contrary  to  the  evidence. 

This  motion  for  a  new  trial  was  overruled  by  the  court  on  the 
11th  of  July,  1843,  and  a  judgment  rendered  upon  the  verdict 
in  favor  of  the  plaintiffs  below  for  $10,000  and  costs. 

On  the  11th  day  of  November,  1843,  the  plaintiffs  in  error 
filed  in  the  clerk's  office  of  the  circuit  court  a  long  bill  of  ex- 
ceptions, setting  forth  the  material  facts,  and  opinions  of  the 
court,  which  occurred  during  the  progress  of  the  trial,  and  upon 
which  they  expect  a  reversal  of  the  judgment  in  this  court ;  but 
as  most  of  the  matters  preserved  are  immaterial  in  the  present 
controversy  between  the  parties,  I  will  omit  to  state  them,  and 
will  notice  such  portions  of  the  record  only  as  appear  necessary 
to  a  proper  understanding  and  determination  of  the  cause  as 
submitted  by  the  pleadings. 

James  H.  Woodworth,  the  first  witness  sworn  on  the  part  of 
the  plaintiffs  below,  testified  that  he  had  no  interest  in  the  event 
of  the  suit,  except  as  a  creditor  of  the  Marseilles  Manufactur- 
ing Company;  that  he  was  an  officer  of  that  company  at  the 
time  of  the  loss  of  the  insured  property,  and  expects  that  his 
dividend  as  a  creditor  of  the  company  would  be  increased  by  a 
recovery  in  this  suit;  thinks  the  Marseilles  Manufacturing  Com- 
pany will  be  able  to  pay  its  debts,  if  it  should  fail  in  this  suit. 

Benjamin  F.  Long,  as  president,  and  Moses  G.  Atwood, 
as  secretary  of  the  Illinois  Mutual  Fire  Insurance  Company, 
were  next  examined  on  the  part  of  the  plaintiffs  below,  by 
whom  they  proved  the  execution  of  the  two  policies,  No.  467 
and  763,  and  who  further  testified  that  James  H.  Woodworth, 
the  witness,  made  the  applications  for  insurance  as  agent  of  the 
Marseilles  Manufacturing  Company,  in  both  cases.  The  poli- 
cies were  then  offered  as  evidence  to  the  jury,  and  objected  to 
by  the  defendants  below;  the  court  overruled  the  objection,  and 
the  policies  were  read  as  evidence  on  the  part  of  the  plaintiffs 
below,  and  an  exception  taken  by  the  defendants. 

The  application  for  insurance  on  which  policy  No.  467  was 
issued  is  substantially  as  follows :  — 

"  Application  of  the  Marseilles  Manufacturing  Company,  of 
Marseilles,  in  the  county  of  La  Salle,  for  insurance  against  fire, 
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by  the  Illinois  Mutual  Fire  Insurance  Company,  for  the  sum  of 
$2,000,  to  wit:  On  two  saw-mills,  one  lath-mill,  xmd  one  shin- 
gle-machine, valued  at  $3,000,  exclusive  of  land  —  said  mills 
and  machine  are  situated  in  the  town  of  Marseilles,  and  are 
built  of  wooden  materials  —  they  are  all  under  one  roof  cover- 
ing a  building  forty-five  feet  square  —  a  stove  sometimes  used 
in  it  during  the  winter,  the  pipe  passing  through  the  roof,  se- 
cured by  sheet  iron  —  said  mills  stand  upon  the  Illinois  River, 
and  are  propelled  by  water — a  flouring-mill  stands  twenty  feet 
from  the  buildings  —  no  other  within  one  hundred  feet.  Dated 
Marseilles,  February  12th,  1841. 

"  James  H.  Woodworth,  Treas" 

The  application  for  insurance  on  which  policy  No.  763  issued 
is  as  follows  :  — 

"  Application  of  the  Marseilles  Manufacturing  Company  of 
Marseilles,  in  the  county  of  La  Salle,  for  insurance  against  fire, 
by  the  Illinois  Mutual  Fire"  Insurance  Company,  for  the  sum  of 
$8,000,  to  wit:  On  one  flouring-mill  valued  at  $30,000  exclu- 
sive of  land  —  said  building  is  situated  in  the  town  of  Mar- 
seilles, and  is  built  of  stone  and  wooden  materials.  It  is  situ- 
ated on  the  bartk  of  the  Illinois  River,  and  propelled  by  water  — 
is  45  by  70  feet  on  the  ground,  four  stories  high,  with  an  attic  — >- 
the  fore-bay  and  basement  story  are  of  stone,  and  the  remainder 
of  wood  —  contains  eight  runs  of  4£  feet  French  burr  stones 
—  two  smut-mills,  screens,  bolts^  &c,  complete  for  the  said 
eight  runs  of  stones  —  and  all  other  fixtures  necessary  for 
country  and  merchant  work.  There  is  no  fire  kept  in  said 
mill  —  the  saw-mills  already  insured  by  the  company  are  about 
thirty  feet  from  said  mill,  but  no  other  building  within  one 
hundred  feet.  "  R.  P.  Woodworth,  Pres'L 

"James  H.  Woodworth,  Treas. 

"  Dated  December  18th,  1841." 

There  is  on  each  of  said  applications  a  memorandum  to  the 
effect  following :  "  If  insurance  be  wanted  on  more  than  one 
building  in  the  same  policy,  the  amoutit  on  each  must  be 
named  —  also,  the  amount  of  furniture,  goods,  &c,  must  be 
separately  named.  Not  more  than  two  thirds  of  the  estimated 
value  of  any  building  will  be  insured  —  nor  more  than  half  the 
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amount  of  furniture,  stock  in  trade,"  &c.  No.  467  is  indorsed 
"  $2,000  at  11  per  cent.,  approved  February  22,  1841."  Benj. 
F.  Lang,  Pres't  —  and  No.  763,  "  $8,000  at  11  per  cent.,  ap- 
proved December  27th,  1841."     Benj.  F.  Lang,  Pres't 

James  H.  Woodworth,  having  been  recalled,  further  testified, 
that  the  buildings  described  in  the  policies  were  destroyed  by 
fire  on  the  19th  of  April,  1842 ;  that  the  property  described  in 
policy  No.  467  was  worth  $3,000,  and  that  described  in  policy 
No.  763,  $20,000;  that  the  flouring-rnill  had  eight  runs  of 
stones  complete,  and  that  the  plaintiffs  below  were  the  owners 
of  the  property  insured ;  that  he,  the  witness,  as  secretary,  and 
his  brother,  R.  P.  Woodworth,  as  president  o(  the  Marseilles 
Manufacturing  Company,  made  the  applications  Nos.  467  and 
763,  for  insurance  to  the  Illinois  Mutual  Fire  Insurance  Com- 
pany ;  that  the  mills  insured  were  situated  on  water  lot  No. 
2,  on  part  of  section  nineteen  (19),  township  (33),  north  of 
range  five  (5),  west  of  the  third  principal  meridian ;  that  he,  the 
witness,  was  also  the  agent  of  the  plaintiffs  in  error  to  receive 
propositions  for  insurance ;  that  he,  as  such  agent,  received  the 
propositions  numbered  467  and  763,  and  forwarded  them  to  the 
secretary  of  the  plaintiffs  in  error,  and  had  at  that  time  in  his 
possession  a  copy  of  the  charter  of  the  Illinc-is  Mutual  Fire 
Insurance  Company  ;  that  the  applications  were  filled  up  by 
him,  and  that  he  received  the  premium  notes  on  the  two  poli- 
cies; that  he  owned  three  hundred  shares  of  stock  in  the  Mar- 
seilles Manufacturing  Company  at  the  time  of  the  insurance, 
but  sold  out  his  stock  before  the  trial  in  this  suit ;  that  he  gave 
notice  of  the  loss  of  the  insured  buildings  by  fire,  as  agent  of 
the  defendants  in  error,  to  the  secretary  of  the  plaintiffs  in  error, 
\rithin  thirty  days  from  the  time  of  its  occurrence. 

Benjamin  F.  Lang  testified,  that  the  plaintiffs  in  error  refused 
to  rebuild  the  property  destroyed  by  fire ;  that  the  agents  of  the 
plaintiffs  in  error  had  only  received  proposals  to  insure,  and 
forward  them  to  their  office,  and  if  insurance  was  effected,  to 
receive  the  premium  note,  and  the  percentage,  and  to  deliver 
over  the  policy  to  the  insured  ;  that  at  the  time  of  the  loss  the 
plaintiffs  in  error  held  premium  notes  of  the  company,  amount- 
ing to  $80,000  or  $100,000.  The  witness  then  presented  blank 
forms  of  the  power  of  attorney,  and  instructions  to  the  agents 
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of  the  Illinois  Mutual  Fire  Insurance  Company,  which  are 
not  necessary  to  be  stated,  but  which,  in  the  general,  require 
them  to  act  according  to  the  provisions  of  the  charter,  with  such 
specific  directions  under  the  by-laws  and  regulations  as  seem 
to  be  necessary  to  insure  a  proper  execution  of  their  duty  under 
the  statute  creating  the  company. 

Lewis  Kellenberger  was  then  introduced  as  a  witness  by  the 
defendants  below,  who  testified,  that  the  insured  property  was 
situated  on  water  lot,  or  block  No.  two  (2),  on  the  northwest 
quarter  of  section  nineteen  (19),  township  thirty-three  (33), 
north  of  range  five  (5) ;  that  he  knows  its  location  from  in- 
specting the  records  of  the  town  of  Marseilles;  that  he  was  one 
of  the  agents  of  the  plaintiffs  in  error ;  that  his  practice  was  to 
receive  applications,  forward  them  to  the  Mutual  Fire  Insurance 
Company,  receive  the  policies,  and  deliver  them  to  the  insured 
upon  the  payment  of  the  percentage,  and  delivery  of  the  pre- 
mium note,  and  then  forward  the  premium  note  and  percent- 
age to  the  secretary  of  the  company. 

The  defendants  below,  for  the  purpose  of  showing  defects  in 
the  title  of  the  plaintiffs  below,  and  also  that  they  had  a  less 
estate  than  fee  simple  in  the  lot  and  lands  upon  which  the  in- 
sured buildings,  were  erected,  at  the  time  the  insurance  was 
effected,  produced  and  offered  to  read  in  evidence  to  the  jury 
copies  of  the  following  described  deeds,  to  wit :  — 

No.  1.  From  William  Munson  and  Rachel  Munson  to  Rob- 
ert P.  Woodworth  and  Lovell  Kimball,  bearing  date  the  11th 
of  September,  1834,  for  the  south  half  of  the  east  half  of  the 
southeast  quarter  of  section  thirteen  (13),  in  township  thirty- 
three  (33),  north  of  range  four  (4),  east  of  the  third  principal 
meridian,  containing  forty  acres ;  also,  forty  acres  of  the  west 
part  of  the  north  fractional  half  of  section  nineteen  (19),  in 
township  thirty-three,  north  of  range  five  (5),  east  of  the  third 
principal  meridian.  Both  of  these  tracts  of  land  are  parts  of 
tracts  granted  by  congress  to  the  state  of  Illinois  for  canal 
purposes,  and  donated  by  the  state  to  Rachel  Hall,  now  Rachel 
Munson,  one  of  the  ladies  captured  by  the  hostile  Indians  dur- 
ing the  Black  Hawk  war.  This  deed  was  acknowledged  before 
Joseph  Cloud,  a  justice  of  the  peace  of  La  Salle  county,  on  the 
11th  of   September,  1834,  and  subsequently  recorded  in  the 
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recorder's  office  of  said  county,  in  Deed  Book  A,  page  267,  as 
appears  by  the  certificate  of  J.  W.  Armstrong,  recorder,  dated 
6th  June,  1843. 

No.  2.  A  deed  from  Lovell  Kimball,  and  Permelia  his  wife, 
and  Robert  P.  Woodworth,  and  Ann  his  wife,  to  Ebene*zer 
Jackson,  of  Middletown,  Connecticut,  for  the  one  undivided 
eighth  part  of  water  blocks  Nos.  1,  2,  3,  4,  5,  6,  in  the  town  of 
Marseilles,  La  Salle  county,  being  parts  of  sections  No.  thirteen, 
eighteen,  nineteen,  and  twenty-four,  in  township  thirty-three 
(33),  north  of  ranges  four  (4)  and  five  (5),  east  of  the  third 
principal  meridian ;  also,  the  one  undivided  eighth  part  of  a 
strip  of  land  purchased  by  the  grantors  from  James  Galloway, 
on  the  margin  of  the  Illinois  River,  opposite  the  town  of  Mar- 
seilles, four  rods  wide  at  one  end,  and  eight  rods  wide  at  the 
other ;  also  the  undivided  eighth  part  of  four  acres  of  land  op- 
posite the  said  town  of  Marseilles?  near  and  adjoining  the  dam 
erected  by  the  grantors  and  the  other  proprietors  of  Marseilles, 
across  the  Illinois  River;  and  acquired  under  a  writ  of  ad  quod 
damnum,  issued  from  the  county  commissioner's  court  of  La 
§alle  county ;  also,  the  undivided  eighth  part  of  all  the  interest 
of  the  grantors  in  and  to  the  water-power  owned  by  them  in 
the  said  town  of  Marseilles,  or  in  any  manner  appertaining  to 
the  aforesaid  water  blocks,  Nos.  1,  2,  3,  4,  5,  and  6,  or  to  sec- 
tions Nos.  thirteen,  eighteen,  nineteen,  and  twenty-four ;  also, 
the  undivided  eighth  part  of  any  water-power  or  privilege  the 
grantors  may  have,  on  account  of  their  ownership  of  the  four 
acres  of  land  above  mentioned  ;  also,  the  undivided  eighth  part 
of  any  water-power  or  privilege,  which  they  may  be  entitled  to 
on  account  of  their  ownership  of  the  strip  of  land  purchased 
from  Galloway.  This  deed  is  dated  the  15th  day  of  July, 
1838,  was  acknowledged  by  Kimball  and  wife  before  J.  Otis 
Glover,  a  justice  of  the  peace  of  La  Salle  county,  the  16th  of 
July,  1838,  and  by  Woodworth  and  wife  before  F.  A.  Howe,  a 
justice  of  the  peace  for  Cook  county,  on  the  20th  of  July,  1838, 
and  recorded  in  the  recorder's  office  of  La  Salle  county,  in 
Deed  Book  No  1,  commencing  on  page  204. 

No.  3.  A  deed  from  the  last  grantors  to  Josiah  Lawrence,  of 
Cincinnati,  for  the  undivided  eighth  part  of  all  the  lands,  lots, 
premises,  water-power,  and  privileges  mentioned  and  described 
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in  deed  No.  2,  to  Ebenezer  Jackson,  of  Connecticut  This 
deed  is  dated  the  16th  of  July,  1838,  was  acknowledged  by 
Kimball  and  wife  before  J.  Otis  Glover,  a  justice  of  the  peace 
for  La  Salle  county,  the  16th  of  July,  1838,  and  by  Woodworth 
and  wife  before  F.  A.  Howe,  a  justice  of  the  peace  for  Cook 
county,  on  the  20th  of  July,  1838,  and  recorded  in  the  recorder's 
office  of  La  Salle  county,  in  Deed  Book  No.  1,  commencing  at 
page  211. 

No.  4.  A  deed  from  the  same  grantors  to  Gurdon  S.  Hub- 
bard, of  Chicago,  for  an  undivided  eighth  part  of  all  the  lands, 
lots,  premises,  water-power,  and  privileges  mentioned  and  de- 
scribed in  deed  No.  2,  to  Ebenezer  Jackson,  as  aforesaid.  This 
deed  is  dated  the  15th  of  July,  1838,  was  acknowledged  by 
Kimball  and  wife  before  J.  Otis  Glover,  a  justice  of  the  peace 
of  La  Salle  county,  on  the  16th  of  July,  1838,  apd  by  Wood- 
worth  and  wife  before  F.  A*  Howe,  a  justice  of  the  peace  for 
Cook  county,  on  the  20th  of  July,  1838,  and  recorded  in  the  re- 
corder's office  of  La  Salle  county,  in  Deed  Book  No.  1.  com- 
mencing at  page  207. 

No.  5.  A  deed  from  Lovell  Kimball  and  wife  to  the  Marx 
seilles  Manufacturing  Company,  dated  the  11th  of  May,  1840, 
for  two  undivided  eighth  parts  of  so  much  of  water  lot  No. 
2,  designated  on  the  map  of  the  town  of  Marseilles,  as  lies 
east  of  a  line  to  be  drawn  north  and  south  across  said  lot, 
fifteen  feet  west  of  the  west  end  of  the  flouring-mills  now 
building  on  said  lot  by  said  Kimball,  together  with  two  undi- 
vided eighth  parts  of  the  water-power,  saw-mills,  lath-mills,  and 
shingle-machine,  and  their  appendages,  now  in  operation  on 
said  lot ;  also  two  undivided  eighth  parts  of  the  flouring-mills 
now  erecting  on  said  lot;  also,  three  undivided  eighths  of  the 
water-power  and  premises  before  described,  as  is  vested  in 
them  by  virtue  of  three  several  deeds,  to  wit :  one  from  Gurdon 
S.  Hubbard,  one  from  Ebenezer  Jackson,  and  the  other  from 
Josiah  Lawrence  to  the  said  Kimbalh  This  deed  contains  a 
great  many  covenants,  stipulations,  and  conditions  between  the 
contracting  parties  which  are  not  necessary  to  be  stated,  with 
the  exception  of  a  stipulation  in  relation  to  the  completion  of 
the  flouring-mill,  which  is  in  the  words  following,  to  wit:  "And 
they  (the  grantors)  do  further  covenant  and  agree  to  furnish  and 
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complete  the  said  flouring-mills  according  to  a  certain  contract 
existing  between  Lovell  Kimball  and  Amasa  G.  Cook,  as  soon 
as  said  Cook  is  bound  by  said  contract  to  complete  the  same," 
&c.  This  deed  was  acknowledged  by  Kimball  and  wife  before 
Amos  Holsey,  a  justice  of  the  peace  for  La  Salle  county,  on 
the  11th  of  May,  1840,  and  recorded  in  the  recorder's  office  of 
said  county,  in  Deed  Book  No.  4,  commencing  on  page  356. 

No.  6.  A  deed  from  Robert  P.  Woodworth  and  wife  to  the 
Marseilles  Manufacturing  Company,  dated  the  11th  of  May, 
1840,  for  three  undivided  eighth  parts  of  so  much  of  water  lot 
No.  2  as  is  designated  on  the  map  of  the  town  of  Marseilles, 
lying  east  of  a  line  to  be  drawn  north  and  south  across  said  lot, 
fifteen  feet  west  of  the  west  end  of  the  flouring-mill  then  build- 
ing on  said  lot  by  Lovell  Kimball,  together  with  the  undivided 
eighth  part  #f  the  water-power,  saw-mills,  lath-mills,  and  shin- 
gle-machine, and  their  appendages,  then  in  operation  on  said 
lot;  and  also,  the  undivided  eighth  part  of  the  flouring-mill, 
appurtenances,  &c.  This  deed  was  acknowledged  by  Wood- 
worth  and  wife  before  Amos  Holsey,  a  justice  of  the  peace  for 
La  Salle  county,  on  the  8th  of  December,  1840,  and  recorded 
in  the  recorder's  office  of  said  county,  in  Deed  Book  No.  6,  at 
pages  59  and  60. 

To  the  reading  of  which  said  several  copies  of  deeds  as  evi- 
dence to  the  jury,  the  plaintiffs  below  objected ;  the  objection 
was  sustained  by  the  court,  and  an  exception  taken  to  the  opin- 
ion by  the  defendants  below. 

The  defendants  below,  for  the  purpose  of  showing  an  incum- 
brance upon  the  real  estate  upon  which  the  insured  buildings 
were  erected,  then  produced  and  read  in  evidence  to  the  jury, 
without  objection,  the  copy  of  a  mortgage  from  Lovell  Kimball 
and  wife  to  Ebenezer  Jackson,  of  Middletown,  Connecticut, 
dated  the  20th  of  April,  1839,  for  five  sixteenths  of  the  water 
power  and  water  blocks  on  the  Illinois  River,  in  the  town  of 
Marseilles,  La  Salle  county,  as  described  on  the  recorded  plat 
of  said  town,  together  with  the  dam,  saw-mills,  and  flouring- 
mills  thereon,  &c.  This  mortgage  also  conveys  an  interest  in 
several  leases,  and  tracts  of  land,  which  need  not  be  recited,  as 
they  are  not  at  all  material  in  determining  the  issues  between 
the  parties.     The  consideration  expressed  by  the  mortgage,  as 


Digit 


zed  by  GoOgk 


366  Illinois  M.  F.  I.  Co.  v.  Marseilles  Man.  Co.  1  Gilm.  236. 

Practice.  —  Concealment. — Insurable  Interest 

having  been  received  by  the  mortgagors,  is  stated  at  $15,000. 
This  mortgage  was  acknowledged  by  Kimball  and  wife  before 
Orville  Cone,  a  justice  of  the  peace  for  La  Salle  county,  on  the 
22d  of  April,  1839,  and  recorded  in  the  recorder's  office  of  La 
Salle  county,  in  Deed  Book  No.  2,  commencing  on  page  224 

The  defendants  below  then  offered  to  read  in  evidence  to  the 
jury  a  copy  of  the  answer  of  Lovell  Kimball  to  the  bill  in 
chancery,  filed  against  him  and  the  Marseilles  Manufacturing 
Company  by  Amasa  G.  Cook,  in  the  La  Salle  circuit  court, 
for  the  purpose  of  enforcing  a  mechanic's  lien  against  the  lands 
upon  which  the  insured  buildings  were  erected,  in  which  be, 
Kimball,  admits,  that  he  had  been  the  owner  of  five  eighths  of 
the  lot  mentioned  in  the  complainants'  bill,  but  had  disposed  of 
the  same  to  the  Marseilles  Manufacturing  Company,  and  denies 
that  Cook  performed  the  work  either  within  the  tftme,  or  in  the 
manner  mentioned  in  the  agreement,  &c  This  answer  was 
sworn  to  before  the  clerk  of  the  La  Salle  circuit  court  the  1st 
of  January,  1842,  and  contained  a  clause  to  this  effect:  "And 
the  defendant  (Kimball)  further  answering,  saith,  that  the  mort- 
gage to  the  said  Ebenezer  Jackson  in  said  bill  mentioned  on  the 
premises,  for  the  purpose  in  said  bill  mentioned,  is  real  and  not 
colorable,  as  pretended  by  said  bill,"  &c  Kimball  afterwards, 
on  the  21st  of  May,  1842,  obtained  leave  to  amend  his  said  an- 
swer, and  thereupon  amended  by  striking  out  the  above  clause. 
The  plaintiffs  below  objected  to  the  reading  of  the  answer  and 
amendment  to  the  jury;  the  court  sustainedthe  objection,  and 
the  defendants  below  took  an  exception  to  the  opinion. 

The  defendants  then  offered  to  read  as  evidence  to  the  jury  a 
certified  statement,  by  the  clerk  of  the  La  Salle  county  circuit 
court,  of  a  number  of  unsatisfied  judgments  against  Lovell 
Kimball  in  that  court,  amounting  in  the  whole  to  $1,641.67; 
for  the  purpose  of  showing  that  they  were  liens  upon  the  real 
estate  upon  which  the  insured  buildings  were  erected,  before 
the  interest  of  Kimball  in  the  premises  was  transferred  to  the 
Marseilles  Manufacturing  Company.  This  statement  was  also 
excluded  from  the  jury,  atid  an  exception  taken  to  the  opinion 
of  the  court  thereon. 

The  defendants  then  produced,  and  offered  to  read  in  evideuce 
to  the  jury  a  deed  of  assignment  from  the  Marseilles  Manufac- 
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taring  Company  to  John  C.  Champlin,  dated  October  1st,  1842, 
for  the  benefit  of  the  creditors  of  said  company,  for  the  purpose 
of  proving  the  insolvency  of  said  company,  which,  on  motion, 
was  also  excluded  from  the  jury,  and  an  exception  thereon 
taken  to  the  opinion  of  the  court  by  the  defendants  below. 

The  defendants  below  then  called  one  Wakefield  as  a  witness, 
who  testified  that  he  was  the  sawyer  of  the  plaintiffs  below, 
before  and  ^the  time  of  the  loss,  and  worked  for  them  from 
October  18<ff  until  the  mills  were  burned ;   that  there  was  a 
room  used  in  the  mill  as  a  counting-room,  having  a  desk,  and  a 
stove  where  fire  was  made  and  kept  in  cold  weather ;  that  the 
carpenter's  work  which  had  been  done  for  the  repairs  of  the 
mill,  in  the  mill,  when  there  was  no  fire,  was,  while  witness 
lived  with    and  worked   for  said   plaintiffs  below,  afterwards 
transferred  into  the  counting-room,  where  the  stove  was ;  that 
the  carpenter's  work,  besides  repairs  on  the  mill,  was  also  done 
in  this  room  ;  that  a  corner  cupboard  was  made  in  it,  and  that 
there  were  chips  and  shavings  on  the  floor ;  that  in  February, 
1842,  there  was  a  furnace  erected   upon  a  stone   pier  which 
stood  in  the  river;  the  furnace  was  built  of  brick,  with  a  chim- 
ney coming  through  a  shed  roof  about  a  foot  and  a  half,  which 
roof  joined  up  to  the  wall.     There  was  upon  the  furnace  a  box 
faced  with  iron  next  to  the  fire,  made  tight,  and  designed  to 
steam  shingle  timber.     Witness  knew  that  fire  was  twice  put 
into  this  furnace;  that  there  was  a  plank-way  from  the  furnace 
to  the  bank,  to  pass  to  and  from  the  furnace,  and  that  between 
the  pier  and  the  shore  a  part  of  the  water  of  the  river  flowed 
under  this  plank-way ;  that  this  plank- way  connected  the  fur- 
nace with  the  mill-yard,  where  there  were  chips,  saw-dust,  and 
other  combustible  substances ;  that  on  the  Tuesday  preceding 
the  burning  of  the  mills,  a  fire  was  communicated  to  the  yard 
between  the  flouring  and  saw-mills,  from  the  furnace  or  some 
other  source,  —  but  could  not  say  whether  from  the  furnace,  or 
in  bringing  fire  to  it, — which  would,  had  it  not  been  extinguished 
by  witness,  have  burnt  up  the  mills;  that  this  furnace  increased 
the  risk.     Upon  being  cross-examined,  the  witness  further  testi- 
fied that  the  work  which  had  been  done  in  the  mill  when  there 
was  no  fire  there,  was  afterwards  done  in   the  counting-room 
where  the  stove  was ;  that  he  had  known  fire  in  the  stove  at  the 
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time,  and  after  carpenter's  work  was  done  in  that  room ;  but 
that  the  stove  had  been  taken  out  of  the  room  ten  days  or  two 
weeks  before  the  fire. 

The  defendants  below  then  called  one  Winlock,  who  testified 
that  before  the  insurance  was  made  the  carpenter's  work  -was 
done  in  the  mill;  that  afterwards  it  was  done  in  the  counting- 
room,  where  the  stove  described  by  Wakefield  was  ;  that  before 
the  insurance,  there  was  nothing  in  the  room  wbere  the  stove 
was  but  a  desk ;  knows  of  a  corner  cupboard  maae  there ;  that 
the  furnace  had  fire  in  it  three  or  four  times  before  the  loss ; 
that  the  furnace  was  connected  with  the  shore  and  saw-mill  by 
a  plank-way  under  Which  the  water  flowed ;  that  the  chimney  of 
the  furnace  passed  through  a  shed  roof  about  a  foot  and  a  half; 
that  the  roof  was  joined  to  the  mill.  Witness  believed  that  the 
furnace  increased  the  risk;  cannot  state  whether  the  carpenter's 
work  was  done  with  the  knowledge  and  consent  of  the  owners 
of  the  mills  or  not,  and  that  the  last  fire  made  in  the  furnace 
was  at  least  two  weeks  before  the  mill  was  destroyed. 

James  H.  Woodworth,  being  recalled,  further  testified  that,  in 
his  opinion,  the  furnace  did  not  increase  the  risk,  but  dimin- 
ished it;  that  the  furnace  had  not  been  used  to  steam  shingle 
blocks;  that  it  was  built  upon  a  pier,  and  that  the  water  passed 
between  it  and  the  mill ;  though  a  furnace  was  a  necessary 
appendage  to  the  shingle  machine;  that  when  the  insurance 
was  made  there  was  no  furnace  built;  that  an  old  steaming 
box  not  set  was  in  the  lower  room  of  the  mill;  but  that  the 
furnace  had  been  erected  when  the  mills  were  burnt. 

The  plaintiffs  below  then  read  in  evidence  a  release  dated  the 
15th  day  of  May,  1841,  from  Ebenezer  Jackson,  of  Connecticut, 
to  Lovell  Kimball,  of  the  mortgage  heretofore  mentioned,  and 
the  premises  thereby  conveyed.     Here  the  testimony  closed. 

The  defendants  below  then  moved  the  court  for  the  following 
instructions  to  the  jury,  to  wit:  — 

1st  That  if  from  the  testimony  the  jury  believe,  that  at  the 
time  of  the  execution  and  delivery  of  the  policies  sued  upon 
the  plaintiffs  below  had  a  less  estate  than  the  whole  in  lot  No. 
2,  in  the  town  of  Marseilles,  upon  which  the  buildings  insured 
were  erected,  and  the  same  was  not  disclosed  in  the  applica- 
tions of  the  plaintiffs  to  the  defendants  for  insurance,  they  must 
find  for  the  defendants. 
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2d.  That  if  the  jury  believe  from  the  evidence,  that  at  the 
time  application  was  made  by  the  plaintiffs  for  insurance,  and 
the  two  policies  sued  upon  were  issued,  the  real  estate  upon 
which  the  buildings  were  erected  was  incumbered,  either  by 
judgment,  mortgage,  or  otherwise,  and  such  incumbrance  was 
not*  specified,  and  set  out  in  their  applications  for  insurance, 
then  the  jury  must  find  for  the  defendants. 

3d.  That  if  the  jury  believe  from  the  evidence,  that  at  the 
time  the  applications  were  made  for  insurance  by  the  plaintiffs 
as  well  as  at  the  times  the  policies  sued  upon  were  issued,  there 
was  in  the  saw-mill  a  carpenter's  shop,  and  the  existence  of  the 
same  was  not  made  known  to  the  defendants  at  the  time  of  the 
making  of  the  applications,  and  the  obtaining  the  insurance  by 
the  concealment  of  that  fact,  the  plaintiffs  did  not  in  fairness 
and  good  faith  state  all  the  material  circumstances  within  their, 
knowledge,  which  may  affect  the  risk,  they  must  find  for  the* 
defendants. 

4th.  That  if  the  jury  believe  from  the  evidence,  that  any 
alteration  has  been  made  in  either  of  the  buildings  insured,, 
by  the  proprietors  thereof  after  the  insurance  had  been  made 
thereon,  whereby  said  buildings  were  exposed  to  greater  risk  or 
hazard  from  fire  than  they  were  at  the  time  they  were  insured, 
then  the  insurance  made  upon  said  buildings  was  void,  unless 
an  additional  premium  and  deposit  after  such  alteration  had 
been  settled  with  and  paid  to  the  directors,  they  must  find  for 
the  defendants. 

5th.  If  the  jury  believe  from  the  evidence,  that  after  the  is- 
suing of  said  policies  any  addition  waa  made  to  the  insured 
property  which  increased  the  risk,  and.  no  notice  given  to  the 
insurers,  such  increased  risk  affects  the  validity  of  the  policies. 

6th.  If  the  jury  believe  fcom  the  evidence,  that  the  proprietors 
of  the  insured  property  removed  their  workshops  from  the  flour- 
mill  where  there  was  no  stove,  to  another  part  of  the  mill  where 
there  was  a  stove,  and  by  so  doing  increased  the  risk,  it  will 
render  the  policy  invalid* 

7th.  That  the  representations  made  by  R.  P.  &  J.  H.  Wood- 
worth,  as  officers  of  the  Marseilles  Manufacturing  Company, 
are  part  of  the  policy  sued  upon^and  are  a  warranty  as  to  the 
condition  of  the  mill  and  property  insured,  and  that  any  devia- 
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tion  therefrom,  either  by  not  truly  representing  the  state  of  the 
risk,  or  the  business  carried  on  which  deviate  from  the  represen- 
tation, will  avoid  the  policy.- 

8th.  That  when  the  officers  of  the  Marseilles  Manufacturing 
Company  applied  to  be  insured,  and  represented  the  state  of 
the  property  and  risk  sought  to  be  insured,  they  cannot  by  so 
doing  never  be  the  agents  of  the  Mutual  Insurance  Company, 
but  the  agents  of  the  plaintiffs* 

The  fifth  and  seventh  instructions  were  given  ;  the  first 
second,  and  sixth  refused:  the  fourth  and  eighth  instruct  ions  re- 
fused as  a*ked  for,  but  given  as  follows :  "  That  if  the  jury  be- 
lieve that  the  alterations  mentioned  in  these  instructions  were 
actually  made,  materially  increased  the  risk,  and  that  no  notice 
of  such  alterations  was  given  to  the  defendants,  it  was  a  cir- 
cumstance from  which  the  jury  may  infer,  in  their  discretion, 
that  the  plaintiffs  had  not  acted  fairly  in  the  matter."  The 
third  instruction  was  given  by  inserting  the  words,  "  tbe  jury 
may  infer,"  in  the  seventh  line  thereof,  next  after  the  word 
"fact."  To  which  refusal  and  alterations  by  the  court  the  de- 
fendants excepted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  below, 
for  $10,000  damages.  A  motion  was  made  by  the  defendants 
for  a  new  trial,  and  overruled,  and  a  judgmeut  rendered  upon 
the  verdict,  as  before  stated. 

The  following  are  assigned  by  the  plaintiffs  in  error,  as  causes 
of  error,  to  wit :  — 

1.  The  court  erred  in  refusing  the  continuance  prayed  for. 

2.  In  not  requiring  the  plaintiffs  below  to  give  security  for 
costs. 

3.  In  admitting  the  evidence  of  Woodwortb,  notwithstanding 
bis  interest  in  the  event  of  the  suit.    , 

4.  In  admitting  the  policies  to  be  read  to  tbe  jury. 

5.  In  rejecting  the  evidence  of  title  offered  by  the  defendants 
below. 

6.  In  rejecting  the  assignment  from  the  Marseilles  Manufac- 
turing Company  to  John  C.  Champlin. 

7.  In  admitting  the  release  of  the  mortgage  from  Jackson  to 
Kimball.  t 

8.  In  refusing  tbe  instructions  asked  for  by  tbe  defendants 
below. 
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9.  And  in  giving  the  instructions  as  modified  by  the  court. 

In  disposing  of  the  principal  matters  in  issue  between  the 
parties,  we  do  not  deem  it  necessary,  either  to  notice  all  the  ob- 
jections which  were  raised  by  the  plaintiffs  in  error,  in  the  court 
below,  or  which  have  been  assigned  as  causes  of  error  in  this 
court ;  but  will  confine  our  opinion  to  such  of  the  questions 
only  as  appear  to  be  necessary  to  a  proper  understanding  of 
the  cause,  and  a  correct  determination  of  the  relative  rights  of 
the  parties,  upon  the  whole  matter  as  submitted  by  the  record. 

The  plaintiffs  in  error  contend,  in  the  first  place,  that  the 
circuit  court  erred  in  refusing  the  continuance  of  the  cause  at 
the  May  term,  1843,  for  the  reasons  stated  in  the  affidavit  of 
Moses  G.  Atwood,  the  secretary  of  the  company.  This  excep- 
tion, we  think,  is  well  taken;  as  well  on  account  of  a  sub- 
stantial amendment  of  the  declaration  at  that  term,  as  for  the 
want  of  sufficient  time  to  procure  testimony  of  witnesses 
deemed  important  at  the  trial.  Two  separate  declarations  had 
been  filed  in  the  suit;  a  motion  was  made  to  compel  the  plain- 
tiffs below  to  elect  upon  "which  they  would  proceed;  the  plain- 
tiffs thereupon  obtained  leave  to  amend;  and  the  declaration  on 
policy  763  was  amended  by  incorporaling  with  it  the  two 
counts  of  the  declaration  on  policy  467,  with  suitable  altera- 
tions to  make  it  a  declaration  with  four  counts,  embracing  the 
contracts  of  the  parties,  and  supposed  liabilities  of  the  defend- 
ants below,  under  the  two  policies.  This  we  consider  a  sub- 
stantial amendment  of  the  declaration,  and  according  to  the 
authority  of  the  case  of  Covellv.  Marks,  1  Scam.  525,  the  de- 
fendants below  were  entitled  to  a  continuance,  without  being 
required  to  show  that  they  were  surprised  by  the  amendment 
In  that  case,  the  amendment  was  made  by  adding  to  the  de*- 
scription  of  the  note  sued  upon  the  words,  u  with  twelve  per 
cent  interest  from  the  date  until  paid;"  and  the  court  held, 
that  the  defendants,  without  showing  further  cause,  were  en- 
titled to  a  continuance. 

We  are  also  of  opinion,  upon  the  other  ground,  that  sufficient 
time  was  not  allowed  after  the  filing  of  the  declaration,  in  so 
important  a  cause,  to  have  enabled  the  defendants  below  either 
to  have  procured  the  personal  attendance  of  True  and  Conk, 
two  of  the  witnesses  named  in  the  affidavit,  from    La   Salle 
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county,  a  distance  of  two  hundred  and  twenty-five  miles  from 
the  place  of  trial,  by  subpoena,  or  to  have  taken  their  depositions 
upon  proper  notice  to  the  plaintiffs. 

Under  the  plea  of  the  general  issue,  and  the  notice  under  it, 
the  defendants  below  had  a  right  to  avail  themselves  of  any 
matter  of  defence  arising  from  the  illegality  of  the  insurance, 
from  a  non-compliance  with  some  express  or  implied  warranty 
or  condition,  from  the  want  of  a  proper  interest,  from  misrepre- 
sentation or  concealment,  or  from  a  performance  on  their  own 
part  of  the  terms  of  the  policies.  The  defendants  below  stated 
in  their  affidavit  for  a  continuance,  that  they  expected  to  prove 
by  these  witnesses,  "  that  after  the  issuing  of  the  two  policies 
of  insurance,  and  a  short  time  previous  to  the  destruction  of 
the  insured  buildings  by  fire,  the  plaintiffs  below  erected  adjoin- 
ing to  one  Of  the  saw-mills  insured,  a  steam  furnace,  by  which 
the  risk  was  greatly  increased,"  &c.  J  Such  evidence  was  ma- 
terial and  proper  under  the  issue,  it  being  a  question  for  the 
consideration  of  the  jury  whether  the  addition,  to  one  of  the 
insured  buildings,  of  a  steam  furnace,  after  the  insurance  was 
effected,  increased  the  risk  of  the  insurers  or  not.  Cary  v.  The 
Com.  Ins.  Co.  10  Pick.  535.  For  these  reasons,  without  going 
further  into  an  examination  of  the  arguments  of  counsel,  and 
the  authorities  produced  in  this  court  at  the  bearing,  we  are  of 
opinion  that  the  circuit  court  erred  in  not  sustaining  tbe  motion 
for  a  continuance. 

The  third  cause  assigned  for  error,  and  to  which  we  will  give 
a  passing  notice,  questions  the  correctness  of  the  decision  of 
the  circuit  court  in  admitting  the  evidence  of  James  H.  Wood- 
worth,  on  account  of  his  supposed  interest  in  the  event  of  the 
suit:  first,  as  a  stockholder  in  the  Marseilles  Manufacturing 
Company ;  and  secondly,  as  a  creditor  of  that  company.  It 
appears  from  his  testimony,  that  he  had  been  a  stockholder  in 
the  company,  but  had  sold  out  his  stock  before  the  trial  in  the 
court  below,  and  also  that  he  was  a  creditor  of  the  company. 
As  to  the  first  objection,  the  doctrine  appears  to  be  well  settled, 
that  a  stockholder  in  a  bank  or  insurance  company  may  sell  out 
his  stock  after  the  commencement  of  a  suit,  and  will  thereby 
become  a  competent  witness.  1  Greenleafs  Ev.  437.  In  re- 
gard to  the  second  objection,  the  question  is,  whether  it  shall  go 
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to  his  competency  or  credibility.  He  stated  ill  the  coarse  of  his 
examination,  that  be  had  no  interest  in  the  event  of  the  suit, 
except  as  a  creditor  of  the  plaintiffs  below,  bat  expected  that  his 
dividend  would  be  increased,  as  sach  a  creditor,  by  a  recovery  in 
this  suit;  that  be  believed  the  Marseilles  Manufacturing  Com- 
pany would  be  able  to  pay  all  its  debts,  notwithstanding  the 
plaintiffs  below  should  fail  in  the  suit;  and,  upon  being  recalled 
upon  the  stand,  after  the  examination  of  Wakefield  and  Win- 
lock,  who  were  introduced  as  witnesses  by  the  defendants  be- 
low, in  relation  to  the  erection  of  a  steam  furnace  adjoining  to 
one  of  the  saw-mills  insured,  he  further  testified,  "  that  the  fur- 
nace did  not  increase,  bat  diminished  the  risk  of  the  insurers." 
A  remote  contingency,  or  the  mere  expectation  of  a  benefit  or 
payment,  will  not  disqualify  a  witness.  To  render  him  incom- 
petent, he  mast  in  the  general  have  a  legal  interest  in  the  event 
of  the  suit;  and  sach  interest  should  be  certain,  direct,  and  im- 
medjate ;  as  otherwise  it  goes  to  his  credibility,  and  not  to  his 
competency.  A  general  creditor  will  not  be  competent,  although 
he  swears  that  he  expects  his  prospects  for  the  recovery  of  his 
debt  will  be  increased  by  the  recovery  of  a  judgment  in  the  par- 
ticular suit  1  GreenleaPs  Ev.  437,  in  note ;  6  Cowen,  622 ; 
1  U.  S.  Dig.  416,  §  212.  To  have  rendered  Wood  worth  incom- 
petent, it  should  have  been  shown  that  the  Marseilles  Manufac- 
turing Company  was  insolvent,  and  unable  to  pay  its  debts,  if 
such  was  the  fact  In  that  event,  be  would  have  been  directly 
interested  in  increasing  the  funds  of  the  company  by  a  recovery 
of  the  amount  insured  by  the  two  policies;  inasmuch  as  his 
dividend  as  a  creditor  of  the  company  would,  upon  such  re- 
covery, be  increased  in  a  corresponding  proportion. 

The  rale  in  regard  to  the  admissibility  of  persons  as  witneses, 
who  are  supposed  to  be  interested  in  the  event  of  the  suit,  has 
been  very  much  enlarged  within  a  few  years  past,  both  in  the 
courts  of  England  and  America ;  so  that  the  general  rule  may 
now  be  stated  to  be,  that  the  witness  will  be  permitted  to  tes- 
tify in  all  cases  where  he  is  not  directly  interested  in  the  event 
of  the  sait;  and  to  allow  the  objection  to  go  to  his  credibility, 
rather  than  to  his  competency. 

In  this  case,  Woodworth  having  ceased  to  be  a  stockholder 
before  the  trial  below,  could  not  as  a  mere  creditor  expect  any- 
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thing  more  than  his  debt  and  interest,  if  the  company,  according 
to  his  belief,  would  be  able  to  pay  its  debt  without  a  recovery  in 
this  suit  He  would  not  depend  upon  such  recovery  for  the 
payment  of  his  demand,  unless  the  company  should,  contrary 
to  his  expectation,  turn  out  in  the  end  to  be  insolvent;  in  which 
event  he  would  be  interested  to  the  extent  of  his  dividend. 
Upon  the  whole,  we  think  his  interest  too  remote,  if  he  is  to  be 
believed,  to  have  excluded  him  as  a  witness,  and  that  the  court 
below  decided  correctly  in  permitting  his  evidence  to  go  to  the 
jury. 

In  regard  to  the  fourth  assignment  of  error,  it  is  only  neces- 
sary to  say,  that  under  the  twelfth  section  of  the  practice  actt 
the  two  policies  were  properly  allowed  to  be  read  in  evidence 
to  the  jury  without  proof  of  their  execution.  That  section  pro- 
vides, "that  no  person  shall  be  permitted  to  deny,  on  trial,  the 
execution  of  any  instrument  in  writing,  whether  sealed  or  not, 
upon  which  any  action  may  have  been  brought,  unless  the  per- 
son denying  the  same  shall  verify  his  plea  by  affidavit,"  &a 
Gale's  Stat.  531,  532. 

We  will  now  pass  over  the  remaining  assignments  of  error, 
with  the  exception  of  the  eighth,  which  we  think  presents  the 
main  question  for  revision  in  this  court.  It  consists  in  the  re- 
fusal of  the  court  to  give  instructions  to  the  jury,  which  were 
asked  for  by  the  defendants  at  the  trial  in  the  court  below.  The 
first  instruction  asked  for  by  the  defendants  below,  and  which 
the  court  refused  to  give  to  the  jury,  is  as  follows :  "  That  if  the 
jury  believe  from  the  testimony,  that  at  the  time  of  the  execu- 
tion and  delivery  of  the  policies  sued  upon,  the  plaintiffs  had  a 
less  estate  than  the  whole  in  lot  No.  2,  in  the  town  of  Mar- 
seilles, upon  which  the  buildings  insured  were  erected,  and  the 
same  was  not  disclosed  in  the  application  of  the  plaintiffs  to 
the  defendants  for  insurance,  they  must  find  for,  the  defend- 
ants." This  instruction,  we  think,  should  have  been  given. 
The  13th  section  of  the  "  Act  to  incorporate  the  Illinois  Mutual 
Fire  Insurance  Company,"  approved  February  23d,  1839,  is  as 
follows:  "  Said  company  may  make  insurance  for  any  term  not 
exceeding  ten  years,  and  any  policy  of  insurance,  issued  by 
said  company,  signed  by  the  president  and  countersigned  by 
the  secretary,  shall  be  deemed  valid  and  binding  on  said  com- 
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pany,  in  all  cases  where  the  assured  has  a  title  in  fee  simple 
unincumbered,  to  the  building  or  buildings  insured,  and  to  the 
land  covered  by  the  same ;  but  if  the  assured  have  a  less  estate 
therein,  or  if  the  premises,  be  incumbered,  the  policy  shall  be 
void,  unless  the  true  title  of  the  assured,  and  the  incumbrances 
on  the  premises,  be  expressed  therein."  Neither  af  the  policies 
sued  upon,  or  the  applications  or  representations  which,  by  the 
terms  of  the  contracts,  are  made  parts  of  the  policies  to  which 
they  refer,  express  that  the  title  of  the  defendants  in  error  to  the 
land  upon  which  the  insured  buildings  were  erected  was  less 
than  an  estate  in  fee  simple,  or  that  the  same  was  incumbered ; 
the  inference,  therefore,  must  be,  that  they  had  an  unincumbered 
estate  in  fee  simple,  as  otherwise  the  buildings  would  not  be 
of  an  insurable  character,  and  the  policies,  by  the  terras  of  the 
charter,  void. 

It  is  contended  on  the  part  of  the  defendants  in  error,  that 
the  applications  and  policies  were  filled  up  and  executed  ac- 
cording to  the  forms  furnished  by  the  agents  of  the  plaintiffs  in 
error,  and  that,  consequently,  they  had  „no  right  to  complain, 
and  are  bound  by  the  contracts,  as  they  appear  upon  the  face 
of  the  policies.  This  doctrine  is  certainly  correct,  when  applied 
ordinarily  to  joint  stock  marine  and  fire  insurance  companies, 
where  the  parties  assured  are  not  members  of  the  company,  but 
is  not  applicable  to  the  Illinois  Mutual  Fire  Insurance  Company, 
where  the  insured  as  well  as  the  insurers  are,  by  virtue  of  the 
contract  of  insurance,  and  the  conditions  of  the  charter,  alike 
members  of  the  company.  , 

The  second  section  of  the  charter  provides,  <{  that  all  and 
every  person  and  persons  who  shall  at  any  time  become  inter- 
ested in  said  company,  by  insuring  therein,  shall  be  deemed 
and  taken  to  be  members  thereof,  for  and  during  the  term  spe- 
cified in  their  respective  policies,  and  no  longer,  and  shall  at  all 
times  be  concluded  and  bound  by  the  provisions  of  this  act." 
Both  the  policies  refer  to  the  act  incorporating  the  Mutual  Fire 
Insurance  Company,  and  the  company  promise,  in  case  of  loss 
or  destruction  by  fire,  to  pay  to  the  insured,  "  according  to  the 
provisions  of  the  said  act,"  the  sums  insured  within  three 
months^  after  the  said  property  shall  be  burnt,  &c.  Here  the 
charter  itself  is  made  a  part  of  the  contract,  and  it  will  not  do 


Digit 


zed  by  GoOgk 


376  Illinois  M.  F.  I.  Co.  v.  Marseilles  Man.  Co.  1  Gilm.  236. 

Practice.  —  Concealment  —  Insurable  Interest 

— A 

to  permit  the  defendants  in  error,  who  are  also  members  of  the 
company  to  plead  ignorance  of  its  provisions. 

The  plaintiffs  below  averred  in  their  declaration  that  they 
bad  an  interest  in  the  property  destroyed  at  the  time  of  the  ex- 
ecution of  the  policies,  and  from  thence  until  the  said  loss  by 
fire,  to  a  large  amount,  &c.  As  to  the  averment  of  interest,  it 
is  said,  that  no  particular  description  is  necessary  to  be  stated 
in  the  declaration,  but  that  it  must  be  apparent  from  tbe  facts 
as  .averred  that  there  is  an  interest  From  an  examination  of 
numerous  authorities,  the  result  appears  to  be,  that  at  common 
law,  a  policy  of  insurance  is  considered  in  the  nature  of  a  con- 
tract of  indemnity,  and  though  it  were  declared  on  without  any 
direct  averment  of  interest,  yet  the  declaration  upon  its  face 
would  import  an  insurable  interest,  wbicb  must  be  proved  by 
the  plaintiffs  at  tbe  trial.  Sir  James  Mansfield,  when  chief  jus- 
tice of  the  court  of  common  pleas,  said :  "  It  is  incumbent 
on  the  plaintiffs  to  state  in  the  first  place  in  their  declaration, 
and  afterwards  to  make  out  in  evidence  a  substantial  interest; 
so  that  if  the  averment  of  interest  should  be  stricken  out  there 
would  be  no  foundation  for  the  action."  2  Phillips  on  Insurance, 
623,  624.  The  averment  of  interest  in  tbe  property  insured 
was  therefore  a  material  and  substantia]  averment,  and,  in  legal 
intendment,  meant  such  an  interest  or  ownership  as  was  insur- 
able under  the  charter  of  the  company ;  and  as  a  less  estate 
than  an  unincumbered  fee  simple  estate  in  tbe  land  upon  which 
the  insured  buildings  were  erected  was  not  set  forth  and  de- 
scribed either  in  tbe  applications  or  policies,  according  to  the 
13th  section  of  the  act  of  incorporation,  a  fee  simple  estate  will 
be  intended,  as  otherwise  the  policies  would  be  void.  By  the 
6th  section  of  the  charter  it  is  provided  that  "  insurances  shall 
be  made  in  all  cases  upon  the  representation  of  the  assured, 
contained  in  his  application  therefor,  which  representation 
shall  in  fairness  and  good  faith  state  all  the  material  circum- 
stances within  hi6  knowledge  which  may  affect  tbe  risk."  If 
the  insured,  therefore,  at  the  time  of  tbe  insurance,  had  a  less 
estate  than  an  unincumbered  estate  in  fee  simple  in  tbe  prem- 
ises, it  was  their  duty  to  have  disclosed  the  fact  to  the  insurers, 
as  otherwise,  by  the  concealment  of  the  true  nature  of  their 
title,  a  fraud  would  be  practised  upon  all  the  other  members  of 
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the  company.  We  think,  under  the  circumstances  of  this  case, 
that  the  plaintiffs  in  error  had  a  right  to  infer,  that  the  defend- 
ants in  error  had  a  fee  simple  estate  in  the  premises,  and  that 
in  making  and  delivering  the  policies  they  were  warranted  in 
believing  that  their  title  was  of  that  character.  The  omission 
by  the  defendants  in  error  to  state  that  they  had  a  less  estate 
than  an  unincumbered  estate  in  fee  simple,  in  the  applications 
for  insurance,  so  that  their  true  interest  in  the  premises  might 
have  been  stated  in  the  policies  if  otherwise,  also  amounted  to 
a  warranty  that  their  title  was  such  as  was  required  by  the 
charter,  as  otherwise  the  buildings  upon  which  the  insurance 
was  requested  would  not  have  been  of  an  insurable  character. 
This  warranty  operated  as  a  condition  precedent  to  the  as- 
sured's  right  of  recovery,  and  they  cannot  recover  on  the  pol- 
icies, without  averring  and  proving  that  such  condition  has 
been  complied  with. 

In  the  ease  of  Stetson  v.  Tlie  Massachusetts  Mutual  Fire  Ins. 
Cb.  4  Mass.  337,  Bewail,  Justice,  lays  down  the  law  thus: 
u  The  estimate  of  the  risk  undertaken  by  an  insurer  in  a  policy 
against  loss  by  fire,  must  generally  depend  upon  the  description 
of  it  made  by  the  assured  or  his  agent.  A  mistake  or  omission 
in  his  representation  of  the  risk,  whether  wilful  or  accidental,  if 
material  to  the  risk  insured,  avoids  the  contract;  and  a  war- 
ranty being  in  the  nature  of  a  condition  precedent,  must  be  ful- 
filled by  the  insured,  before  performance  can  be  enforced  against 
the  insurer;  and  whether  the  thing  warranted  was  material  or 
not;  whether  the  breach  of  it  proceeded  from  fraud,  negligence, 
misrepresentation,  or  any  other  cause,  the  consequence  is  the 
same."  Columbian  Ins.  Co.  v.  Lawrence,  10  Peters,  515;  Mar- 
shall on  Insurance,  335,  339,  347;  Ahton  v.  The  Mechanics1 
Mutual  Fire  Ins.  Co.  4  Hill's  (N.  Y.)  R.  334;  Fowler  v.  The 
JEtna  Fire  Ins.  Co.  6  Covven,  676.  So  that  it  appears  to  be 
well  settled,  that,  in  an  action  on  a  policy  of  insurance  against 
fire,  the  plaintiff  on  the  trial  must  prove  that  he  had  an  insur- 
able interest  in  the  premises  before  he  can  recover.  Gilbert  v. 
The  N.  A.  Fire  Ins.  Co.  23  Wend.  43 ;  Chandler  v.  Rossiter, 
10  lb.  488 ;   Columbia  Ins.  Co.  v.  Lawrence,  2  Peters,  25. 

Did  the  plaintiffs  prove  such  an  interest  in  the  lot  upon  which 
the  insured  buildings  were  erected,  at  the  trial  in  the  court  be- 
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low?  The  only  evidence  upon  that  subject  was  the  parol  state- 
ment of  James  H.  Woodworth,  "  tnat  the  defendants  in  error 
were  the  owners  of  the  property  insured."  It  is  said  in  2  Phil- 
lips on  Ins.  735,  746,  that  "in  regard  to  a  ship  or  other  personal 
property,  possession  and  other  acts  of  ownership  are  evidence 
of  interest;"  but  we  have  not  been  able  to  find  any  authority  in 
cases  of  insurance  against  fire,  where  the  same  doctrine  has 
been  applied  to  an  interest  in  land.  But  admitting  that  pos- 
session in  this  case  could  properly  be  considered  as  primd  facie 
evidence  of  a  fee  simple  estate  in  the  premises,  so  as  to  throw 
the  onus  probandi  upon  the  plaintiffs  in  error,  has  such  posses- 
sion been  proved  by  any  of  the  witnesses  to  have  been  in  the 
defendants  in  error?  We  think  not  Where  the  possession  of 
land  alone  is  relied  upon  for  any  legal  purpose,  in  the  absence 
of  paper  title,  it  should,  in  the  language  of  the  law,  be  a  pedis 
possession  an  actual  occupancy  of  the  premises  in  question. 
Webb  v.  Slurtevant,  1  Scam.  181.  The  witness,  Woodworth, 
says  that  they  were  the  owners  of  the  property  insured,  meaning 
thereby  that  they  were  the  owners  of  the  buildings  and  improre- 
ments  which  were  insured,  and  not  the  land  covered  by  them. 
The  term  "  owner"  or  "ownership,"  as  applied  to  land,  accord- 
ing to  the  authority  of  the  case  of  Wright  v.  Bennett,  3  Scam. 
258,  means  a  fee  simple  estate,  and  the  plaintiff  in  that  case 
was  required  to  prove  such  an  estate  in  the  lands  trespassed 
upon,  before  he  could  entitle  himself  to  a  verdict. 

Titles  to  real  estate  in  this  state,  emanating  as  they  do  in  all 
cases  in  the  first  instance  from  the  United  States  by  grant  or 
patent,  are  susceptible  of  easy  proof,  and  it  is  imposing  do 
hardship  upon  the  defendants  in  error  to  require  such  proof  at 
their  hands,  rather  than  to  impose  the  negative  burden  upon  the 
plaintiffs  in  error  of  showing  title  out  of  them.  They  are  sop- 
posed  to  be  best  acquainted  with  their  own  title ;  they  have  pos- 
session and  control  of  the  written  evidence  to  sustain  it,  and  it 
is  but  right  that  they  should  be  required  to  establish  it  by  the 
best  proof  the  nature  of  the  case  is  susceptible  of.  It  is  also 
proper  that  the  defendants  in  error  should  show  themselves  pos- 
sessed of  a  fee  simple  estate  in  the  premises,  for  another  reason. 
By  the  9th  section  of  the  charter  it  is  provided  that  "  every 
mecpber  of  said  company  shall  be  and  he  is  hereby  bound  to 
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pay  his  proportion  of  all  losses  and  expenses  happening  or  ac- 
cruing in  and  to  said  company;  and  all  buildings  insured  by 
and  with  said  company,  together  with  the  right,  title,  and  inter- 
est of  the  assured  to  the  lands  on  which  they  stand,  shall  be 
pledged  to  said  company  ;  and  the  said  company  shall  have  a 
lien  thereon  against  the  assured,  during  the  continuance  of  his, 
her,  or  their  policies."  As  every  member  is  bound  to  pay  his 
due  proportion  of  all  losses  and  expenses  which  may  happen  to 
the  company,  they  should  in  all  cases  act  fairly  and  honestly 
towards  each  other,  as  otherwise  the  contributions  would  be  in 
unequal  and  unjust  proportions.  If  the  estate  of  the  insured 
be  less  than  a  title  in  fee  simple,  they  should  disclose  that  fact 
and  cause  its  true  nature  to  be  inserted  in  the  policy;  if  it  be  a 
fee  simple  estate,  they  should  not  consider  it  a  hardship  to  be 
required  to  prove  it  The  representation  ought  always  to  be 
fair,  and  omit  nothing  which  is  material  for  the  insurers  to 
know,  as  the  extent  of  the  assured's  interest  in  the  real  estate  is 
always  considered  by  the  insurers, in  takingor  rejecting  the  risk 
and  in  estimating  the  premium ;  and  affords  them  an  opportu- 
nity of  judging  bow  far  the  insured  may  be  engaged  or  inter- 
ested in  guarding  the  property  insured  against  loss,  or  may  be 
induced  to  be  careless  in  order  to  convert  their  interest  into 
money. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed,  and  the  cause  remanded  for  the 
purpose  of  affording  the  defendants  in  error  an  opportunity  of 
proving  to  the  jury  such  a  title  to  the  land  as,  according  to  the 
13th  section  of  the  charter,  would  make  the  buildings  which 
were  upon  it  of  an  insurable  character;  and  to  the  plaintiffs  in 
error  to  rebut  such  proof,  by  showing  either  an  absence  of  such 
title,  that  it  is  defective,  or  that  the  estate  was  incumbered  by 
such  mortgages  or  liens  as,  by  the  provisions  of  the  charter, 
would  defeat  the  action. 

Judgment  reversed  with  costs,  and  the  cause  remanded  to  the 
court  below  for  further  proceedings  not  inconsistent  with  this 
opinion.  Judgment  reversed. 
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The  People  vs.  Beigler.1 
(Supreme  Court,  New  York,  1844.) 
Evidence.  —  Arson.  —  Assignment 

The  production  by  a  corporate  body  of  its  act  of  incorporation,  and  proof  of  user  under  it, 
afford  presumptive  evidence  of  a  full  compliance  with  all  the  prerequisites  of  the  statute 
essential  to  give  operation  and  effect  to  its  several  provisions  and  conditions. 

Where  it  appeared  on  the  trial  of  a  prisoner  for  arson  in  setting  fire  to  his  own  dwelling, 
for  the  purpose  of  charging  an  insurance  company  with  the  loss,  that  the  prisoner  im- 
mediately after  the  fire  consulted  with  and  employed  a  lawyer  to  draw  up  the  necessary 
papers  for  obtaining  the  insurance  money,  that  he  then  stated  his  loss,  that  a  notice  wis 
spoken  of,  and  that  the  notice  of  loss  served  on  the  company  the  day  after  the  fire,  with 
the  name  of  the  prisoner  subscribed,  was  in  the  lawyer's  handwriting;  Aeirf,  thst  tfaii 
evidence  of  the  employment  of  the  lawyer  to  give  the  notice  of  loss  was  sufficient  to 
warrant  the  judge  in  admitting  the  notice,  and  submitting  to  the  jury  the  question  of  the 
lawyer's  authority  to  give  such  notice. 

The  policy  of  insurance  contained  the  usual  clause  vacating  the  policy  in  case  of  assign- 
ment of  it  without  insurers'  consent.  Held,  that  a  general  assignment  by  the  insured  of 
all  personal  property  to  pay  creditors  did  not  render  the  policy  void;  the  clause  having 
reference  to  the  policy  and  not  to  the  property  insured. 

The  prisoner  was  indicted  at  the  Monroe  general  sessions  for 
the  crime  of  arson  in  setting  fire  to  his  own  dwelling,  for  the 
purpose  of  charging  the  insurance  company  with  the  loss.  The 
policy  covered  an  insurance  of  household  furniture  and  the 
personal  property  in  the  dwelling  to  the  amount  of  $6,000. 

After  an  argument  and  issue  in  the  sessions,  the  court  by  an 
order  entered  in  their  minutes  sent  the  indictment  to  the  court  of 
oyer  and  terminer  for  trial,  and  which  was  afterwards  brought 
into  the  supreme  court  by  certiorari,  and  the  venire  changed  to 
the  county  of  Genesee,  where  it  was  tried  at  the  circuit  in  Feb- 
ruary, 1844,  and  the  prisoner  convicted  of  arson  in  the  third 
degree. 

In  the  course  of  the  trial  the  counsel  for  the  people  intro- 
duced an  act  of  the  legislature  of  the  state  of  Pennsylvania, 
passed  April  15th,  1835,  incorporating  an  insurance  company, 
called  "  The  Spring  Garden  Fire  Insurance  Company  of  the 
County  of  Philadelphia." 

The  agent  of  the  company  at  Rochester  proved  that  be  had 
been  an  agent  there  some  eight  years  ;  and  bad  issued  a  great 
number  of  policies  during  that  time,  which  had  been  previously 
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signed  by  the  president  and  secretary;  that  the  company  bad 
paid  various  losses  that  bad  occurred  on  policies  thus  issued  by 
the  witness  by  countersigning  them  as  agent.  That  he  had 
received  some  four  or  five  hundred  letters  from  the  secretary  on 
the  business  of  the  company  during  the  period  mentioned. 

The  counsel  for  the  prisoner  objected  to  the  admission  of 
the  act  of  incorporation,  on  the  ground  that  the  conditions  of 
the  second  section  requiring  the  commissioners  therein  named, 
or  a  majority  of  them,  to  certify  certain  things  to  the  governor, 
had  not  been  proved.  The  objection  was  overruled,  and  the 
act  of  incorporation  admitted. 

The  counsel  for  the  people  then  offered  in  evidence  the  orig- 
inal policy  of  insurance  issued  to  the  prisoner  May  9,  1843, 
signed  by  the  president  and  secretary  and  countersigned  by  the 
agent,  which  was  objected  to  for  the  reason  assigned  above 
against  the  admission  of  the  act  of  incorporation,  but  this  was 
also  overruled,  and  the  policy  admitted. 

It  appeared  further  in  evidence,  that  the  prisoner  immediately 
after  the  happening  of  the  fire  called  upon  Judge  Chapin  and 
urged  him  to  make  out  the  papers  for  the  purpose  of  obtaining 
the  insurance  money  under  the  policy,  saying  that  his  loss  was 
about  $2,600.  That  a  notice  was  spoken  of.  The  prisoner 
came  into  the  office  several  times  in  the  course  of  the  day  and 
consulted  Judge  Chapin  on  the  subject. 

A  notice  to  the  company  of  the  loss,  dated  the  2d  of  Novem- 
ber (the  fire  having  occurred  on  the  evening  of  the  1st),  with 
.the  name  of  the  prisoner  subscribed,  all  in  the  handwriting  of 
Judge  Chapin,  and  which  had  been  sent  to  the  district  attorney 
by  the  agent,  was  then  produced ;  it  was  objected  to  on  the 
ground  that  proof  of  the  authority  of  Judge  Chapin  was  insuffi- 
cient, but  the  objection  was  overruled,  and  the  paper  admitted. 

It  was  proved,  in  the  course  of  the  trial,  that  the  prisoner 
had  made  a  general  assignment  of  all  his  personal  property  to 
one  C.  Frost  and  C.  S.  McKnight  in  trufct  to  pay  his  debts, 
returning  to  him  the  overplus,  if  any  remained  after  payment 
of  said  debts,  which  was  dated  21st  June,  1843.  This,  it  was 
urged  by  the  prisoner,  rendered  void  the  policy,  which  was 
overruled. 

The  above  statement  contains  all  the  facts  brought  out  in 
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the  progress  of  the  trial,  upon  which  any  question  of  law  had 
been  raised  and  decided  by  the  circuit  judge,  and  which  are 
brought  before  this  court  for  review. 

By  the  Court,  Nelson,  C.  J.  1.  By  the  second  section  of 
the  act  incorporating  the  Spring  Garden  Insurance  Company 
it  is  provided,  that  when  the  whole  number  of  shares  in  the 
capital  stock  shall  have  been  subscribed,  the  commissioners 
shall  certify  to  the  governor  the  names  of  the  subscribers  re- 
spectively, and  the  governor  shall  thereupon  issue  letters  pa- 
tent, &c.,  erecting  said  subscribers  into  a  body  politic  and 
corporate,  &c 

The  objection  to  the  admission  of  the  act  of  incorporation, 
and  also  of  the  policy  of  insurance,  made  upon  the  trial,  was 
that  the  condition  contained  in  this  section,  requiring  the  com- 
missioners to  certify  as  above  to  the  governor,  had  not  been 
proved;  and  hence  no  legal  evidence  of  the  incorporation  of  the 
company,  and,  therefore,  no  existing  body  that  could  be  de- 
frauded by  reason  of  the  prisoner  setting  6re  to  the  subject 
insured. 

The  answer  is,  that  according  to  a  series  of  cases  heretofore 
decided  in  this  court,  the  production  of  the  act  of  incorpora- 
tion, and  proof  of  user  under  it  by  the  corporate  body,  afford 
presumptive  proof  in  the  first  instance  of  the  fact  of  incorpora- 
tion ;  in  other  words,  of  a  full  compliance  with  all  the  pre- 
requisites of  the  statute  essential  to  give  operation  and  effect 
to  its  several  provisions  and  conditions.  Wood  v.  The  Jefferson 
County  Bank,  9  Cow.  194 ;  Fire  Department  of  N.  Y!  v.  JR/>, 
10  Wend.  266,  per  Savage  Ch.  J. ;  Utica  Ins.  Co.  v.  Cadwell,  3 
Id.  296;  Bank  of  Michigan  v.  Williams,  5  Id.  478;  &  C  in 
error,  7  Id.  539. 

This  is  also  the  rule  of  evidence  adopted  in  other  states 
upon  the  same  subject.  Grays  v.  Turnpike  Co.  4  Rand.  R.  578; 
Hagerslown  Turnpike  Road  Co.  v.  Creeger>  5  Harr.  &  Johns. 
122 ;  Angel  &  Ames,  380. 

2.  The  evidence  in  the  case  of  the  employment  of  Judge 
Chapin  to  give  the  preliminary  notice  to  the  company  of  the 
loss  was,  undoubtedly,  sufficient  to  warrant  the  court  in  admit- 
ting the  written  notice  offered,  and  submitting  the  question  to 
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the  authority  of  the  jury.     The  proof,  indeed,  was  quite  full 
and  satisfactory  on  the  point,  and  fully  justified  the  finding. 

3.  The  following  clause  is  found  in  the  policy,  namely  :  "The 
interest  of  the  assured  in  this  policy  is  not  assignable  unless 
by  consent  of  this  corporation,  manifested  in  writing;  and,  in 
case  of  any  transfer  or  termination  of  the  assured,  either  by 
sale  or  otherwise,  without  such  consent,  this  policy  shall  from 
thenceforth  be  void  and  of  no  effect."  A  similar  clause  will 
also  be  found  in  one  of  the  conditions.  The  provision  refers, 
exclusively,  to  an  assignment  or  transfer  of  the  policy  itself,  and 
not  of  the  subject  matter  or  property  insured.  Smith  v.  Sara- 
toga Mutual  Fire  Ins.  Co.  1  Hill,  497 ; l  Lazarus  v.  Common- 
wealth Ins.  Co.  19  Pick.  81 ;  S.  C.  5  Id.  76 ;  1  Phillips  on  Ins. 
ch.  1,  §  7,  p.  34,  ed.  1840.  § 

Nor  does  this  assignment  of  the  property  insured  carry  along 
with  it  the  policy  as  an  incident  thereto.  1  Phillips,  38,  and 
cases. 

We  have  looked  attentively  into  the  affidavits  for  and  against 
the  motion  for  a  new  trial,  founded  upon  the  alleged  irregulari- 
ties of  the  jury,  and  are  perfectly  satisfied  that  they  afford  no 
ground  that  will  justify  our  interference. 

The  charge  that  the  jury  indulged  in  the  use  of  ardent  spirits 
in  the  course  of  the  trial  is  completely  rebutted,  and  the  two 
cases  of  the  absence  of  jurors  satisfactorily  explained.  In  a 
word,  all  the  imputations  attempted  with  so  much  apparent 
industry  to  be  fixed  upon  the  conduct  of  the  jurors,  severally, 
throughout  the  trial,  are  satisfactorily  explained  and  refuted. 
Most  of  them  turn  out,  on  investigation,  to  be  altogether  un- 
founded in  fact,  whilst  other  acts,  of  themselves  of  the  most  in- 
nocent and  harmless  character,  are  perverted  and  magnified  in 
a  most  extraordinary,  if  not  unwarrantable  manner.  I  regret  to 
see  that  some  of  the  constables  attending  upon  the  jury  have 
allowed  themselves  to  be  improperly  used  upon  the  occasion  of 
getting  up  some  of  these  unfounded  and  fabricated  charges. 
One  of  them,  at  least,  has  undertaken  to  give  detached  parts  of 
the  consultations  of  the  jury  after  they  had  retired  to  deliberate 
on  their  verdict,  and  which  turn  out  to  have  beeh  altogether  a 
misapprehension  on  his  part. 

*  Ante,  p.  97. 
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Some  of  the  deponents  have  made  affidavits  on  both  sides, 
and  taken  back  and  explained  va\vay  pretty  much  all  the  mate- 
rial matters  stated  in  the  first  instance  on  behalf  of  the  mo- 
tion. 

We  are  all  of  opinion  that  there  is  no  ground,  either  in  the 
law  of  the  case,  or  arising  out  of  the  motion  founded  upon 
alleged  irregularities  of  the  jury,  for  a  new  trial. 

New  trial  denied. 


Trench  &  another  vs.  The  Chenango  County  Mutual  In- 
surance Company.1 

(Supreme  CArt,  New  York,  January  Term,  1845.) 

Insurance  on  Buildings  and  Personal  Property.  —  Distance  of  Build- 
ings. —  Omission  to  state. 

In  an  action  on  a  policy  of  insurance  covering —  in  $750  each  — a  mill  and  machinery,  h 
appeared  that  there  was  a  pjovision  requiring  the  assured  to  state  the  location  of  the 
property  and  its  relative  situation  to  other  buildings,  and  its  distance  from  them  if  less 
than  ten  rods;  also  all  incumbrances,  and  the  estate,  if  less  than  a  fee  of  the  assured. 
Held,  that  an  omission  to  state  the  distance  of  a  building  within  ten  rods  avoided  only 
the  insurance  upon  the  mill,  and  did  not  avoid  that  on  the  machinery. 

Assumpsit  on  a  policy  of  insurance,  tried  before  Gridley,  cir- 
cuit judge,  at  the  Oneida  circuit,  in  September,  1843.  Ou  the 
5th  of  January,  1842,  the  defendants  insured  J.  &  T.  Trench,  the 
plaintiffs,  against  loss  or  damage  by  fire,  "  $750  on  their  undi- 
vided half  of  machinery  therein,  and  $750  on  their  undivided 
half  of  stock  therein  ;  reference  being  had  to  the  application  of 
said  J.  Sf  T.  Trench  for  a  more  particular  description,  and  the 
conditions  annexed,  as  forming  part  of  this  policy?  &c.  An- 
nexed to  the  policy  was  a  printed  statement  commencing  thus, 
u  Conditions  of  insurance,"  which  contained  the  following, 
among  other  clauses:  "  All  applications  for  insurance  must  be 
made  in  writing,  according  to  the  printed  forms  prepared  by 
the  company.  Such  application  shall  contain  the  place  where 
the  property  is  situated  ;  of  what  materials  it  is  composed;  its 
dimensions,  number  of  chimneys,  fireplaces,  and  stoves;  bow 
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constructed,  and  for  what  occupied ;  its  relative  situation  as  to 
other  buildings ;  distance  from  each,  if  less  than  ten  rods ;  for 
what  purpose  occupied;  and  whether  the  property  is  incum- 
bered ;  by  what  and  to  what  amount ;  and  if  the  applicant  has 
a  less  estate  than  in  fee,  the  nature  of  the  estate."  The  appli- 
cation for  insurance  contained  a  description  of  three  buildings 
as  standing  within  the  distance  of  ten  rods  from  the  paper-mill 
insured,  but  two  others,  viz.,  a  plough-shop  and  dwelling-house, 
also  standing  within  the  ten  rods,  were  not  mentioned.  On  the 
23d  of  February,  1842,  the  property  insured  was  accidentally 
destroyed  by  fire,  and  this  action  was  brought  to  recover  for  the 
loss  thus  sustained.  The  defendants  moved  for  a  nonsuit  on 
the  ground  that  the  plaintiffs  had  not  mentioned  in  their  appli- 
cation all  the  buildings  standing  within9ten  rods  of  the  one 
insured,  but  had  omitted  the  plough-shop  and  dwelling-house. 
The  circuit  judge  granted  a  nonsuit,  and  the  plaintiffs  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

J.  A.  Spencer y  for  the  plaintiffs. 

D.  Wright,  for  the  defendants. 

By  the  Court,  Beardsley,  J.  At  the  close  of  the  testimony 
the  counsel  for  the  defendants  objected  that  the  plaintiffs  could 
not  recover,  on  the  ground  that,  when  the  application  for  insur- 
ance was  made  and  the  policy  executed,  a  dwelling-house  and 
plough-shop  stood  within  less  than  ten  rods  of  the  paper-mill, 
and  were  not  described  or  referred  to  in  the  application.  The 
objection  was  sustained  by  the  circuit  judge,  and  the  plaintiffs 
were  nonsuited. 

The  property  insured  is  mentioned  in  the  policy  as  an  undi- 
vided half  of  a  paper-mill,  and  the  machinery  and  stock  therein  ; 
and  then  follows  this  clause,  "  reference  being  had  to  the  appli- 
cation of  said  J.  &  T.  Trench  for  a  more  particular  description, 
and  the  conditions  annexed  as  forming  a  part  of  this  policy." 
The  conditions  are  thus  undoubtedly  made  a  part  of  the  con- 
tract of  insurance,  as  much  so  as  if  embodied  in  the  policy. 
Burrett  v.  The  Saratoga  County  Mutual  Ins.  Co.  5  Hill,  188. 
But  it  is  otherwise  with  the  application.  That,  as  it  seems  to 
me,  is  referred  to  for  the  mere  purpose  of  describing  and  identi- 
fying the  property  insured,  and  not  to  incorporate  its  statements  ' 
into  the  policy  as  parts  thereof.     The  material  question  in  the 

vol.  n.  26 
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present  case,  however,  would  not,  in  my  judgment,  be  changed 
if  the  application  could  be  regarded  as  a  part  of  the  contract 
of  insurance. 

One  of  the  conditions  thus  inserted  in  the  policy  is  in  these 
words :  "  All  applications  for  insurance  must  be  made  in  writ- 
ing, according  to  the  printed  forms  prepared  by  the  company. 
Such  application  shall  contain  the  place  where  the  property  is 
situated;  of  what  materials  it  is  composed;  its  dimensions, 
number  of  chimneys,  fireplaces,  and  stoves ;  how  constructed, 
and  for  what  occupied ;  its  relative  situation  as  to  other  build- 
ings ;  distance  from  each,  if  less  than  ten  rods ;  for  what  pur- 
pose occupied ;  and  whether  the  property  is  incumbered ;  by 
what  and  to  what  amount;  and  if  the  applicant  has  a  less  estate 
than  in  fee,  the  nature  of  the  estate." 

This  condition  constitutes  part  of  the  contract  of  insurance, 
and  amounts  to  an  express  warranty  by  the  assured  that  his 
application  truly  describes  or  indicates  all  the  buildings  within 
less  than  ten  rods  from  the  paper-mill.  In  De  Hahn  v.  Hartley, 
1T.B,  343,  Lord  Mansfield  said  :  "  A  warranty  in  a  policy  of 
insurance  is  a  condition  or  a  contingency,  and  unless  that  be 
performed  there  is  no  contract.  It  is  perfectly  immaterial  for 
what  purpose  a  warranty  is  introduced,  but  being  inserted,  the 
contract  does  not  exist  unless  it  be  literally  complied  with." 
"  The  very  meaning  of  a  warranty,"  observed  Ashhurst,  J.,  in 
the  same  case,  "  is  to  preclude  all  questions  whether  it  has  been 
substantially  complied  with;  it  must  be  literally  so."  "In  a 
case  of  warranty  it  is  perfectly  immaterial  whether  the  misde- 
scription is  the  result  of  fraud  or  mistake;  it  is  a  condition 
precedent,  and  no  excuse  can  be  received  for  the  non-perform- 
ance of  it."  Per  Sutherland,  J.,  in  Fowler  v.  The  JEtoia  Fire 
Ins.  Co.  7  Wend.  270 ;  and  see  Snyder  v.  The  Farmers'  Lis.  Sf 
Loan  Co.  13  Id.  92 ;  S.  C.  16  Id.  481 ;  Alston  v.  The  Mechanics? 
Mutual  Ins.  Co.  4  Hill,  329 ;  Ellis  on  Ins.  28. 

The  application  in  this  case  describes  some  of  the  buildings 
standing  withirf  ten  rods  of  the  property  insured,  byt  omits  all 
mention  of  the  plough-shop  and  dwelling-house.  Here,  then, 
is  a  violation  of  warranty  on  the  part  of  the  plaintiff,  and,  so 
far  as  respects  the  paper-mill  and  the  machinery,  if  that  should 
be  regarded  as  part  of  the  realty,  I  see  no  ground  on  which  the 
defendants  can  be  made  liable. 
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But  this  company  may  insure  personal  property  as  well  as 
buildings  (Laws  of  1836,  p.  314,  §  1),  and  the  present  policy  is 
upon  both  descriptions  of  property.  The  machinery  insured 
may  be  so  attached  to  the  building  as  to  be  deemed  a  part 
thereof,  although  there  is  nothing  in  this  case  to  show  how  that 
was;  but  the  stock  was  unquestionably  pergonal  property. 
Now,  although  the  policy  may  be  void  as  an  insurance  on  the 
paper-mill,  including  the  machinery,  if  that  was  part  of  the 
mill,  it  still  may  be  valid  as  to  the  personal  property.  The 
condition  relied  on  by  the  defendants  refers  exclusively  to  the 
applications  for  insurance  upon  buildings.  It  requires  the  ap- 
plicant to  state  where  the  property  is  situated ;  its  materials, 
dimensions,  construction,  chimneys,  fireplaces,  and  stoves ;  its 
distance  from  other  buildings,  and  the  purpose  for  which  it  is 
occupied!  All  this  is  sensible  and  intelligible  when  understood 
in  reference  to  buildings,  but  would  be  absurd  and  unintel- 
ligible when  applied  to  personal  property. 

The  attention  of  the  circuit  judge  does  not  appear  to  have 
been  called  to  the  fact  that  this  policy  was  upon  personal  prop- 
erty  as  well  as  upon  a  building.  Had  it  been,  I  apprehend  he 
would  not  have  nonsuited  the  plaintiffs  for  the  breach  of  a  con- 
dition, which  can  have  no  possible  reference  to  anything  hut 
the  insurance  on  the  building.  As  to  that,  I  agree  that  the 
objection  was  fatal,  but  the  plaintiffs  were,  notwithstanding, 
entitled  to  recover  the  value  of  the  personal  property  insured. 

The  nonsuit  should  be  set  aside,  and  a  new  trial  ordered. 

Rule  accordingly. 


Alvin  Dutton  vs.  The  Vermont  Mutual  Firb  Insurance 

Company.1 

(Supreme  Court,  Vermont,  February  Term,  1845.) 

Act  of  Incorporation.  —  Limitation.  —  Intention. 

The  seventh  section  of  the  act  of  the  legislature  incorporating  the  Vermont  Mutual  Fire 
Insurance  Company,  by  which  a  time  is  limited  for  commemcing  actions  against  the 
company  for  losses  by  fire,  applies  to  a  case,  where  the  directors,  after  examining  a 
claim  for  loss,  wholly  disallow  the  claim;  and  the  operation  of  this  section,  in  this 
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respect,  is  not  affected  by  the  statute  of  November  18, 1889,  which  specifies  the  time  for 
payment  for  such  losses. 

Therefore,  where  a  member  of  the  company,  residing  in  Windsor  county,  suffered  a  lots 
by  fire,  and  duly  notified  the  company  thereof,  and  the  directors,  after  making  an  ex- 
amination of  his  claim,  wholly  disavowed  the  same,  and  notified  him  of  their  determi- 
nation in  January,  and  more  than  sixty  days  before  the  next  term  of  the  county  court 
in  either  Washington  or  Windsor  county,  and  he  neglected  to  commence  his  action 
against  the  company  for  his  loss  at  the  next  term  of  either  of  the  said  courts,  it  was 
held  that  his  right'of  action  was  barred  by  the  seventh  section  of  the  act  of  incorpora- 
tion, notwithstanding  he  was  not,  by  the  act  of  November  18, 1899,  entitled  to  demand 
payment  of  said  claim  until  a  time  subsequent  to  each  of  said  terms. 

In  the  construction  of  a  statute  regard  must  be  had  to  the  intention  of  the  makers  of  it; 
and  this  intention,  many  times,  is  to  be  ascertained  from  the  occasion  or  necessity  of 
making  the  statute. 

Assumpsit  upon  a  policy  of  insurance,  dated  April  1, 1840, 
by  which  the  defendants  insured  the  plaintiff  against  loss  by 
fire,  to  the  amount  of  eleven  hundred  dollars,  upon  certain 
property  specified ;  and  the  plaintiff  alleged  that  a  portion  of 
the  property  insured  had  been  destroyed  by  fire.  The  writ  bore 
date  March  31,  1842. 

The  defendants  pleaded  in  bar,  setting  forth  the  seventh  sec- 
tion of  their  act  of  incorporation,1  and  averring  that  the  dam- 
age by  fire  to  the  plaintiff,  mentioned  in  his  declaration,  hap- 
pened on  the  3d  day  of  August,  1840,  at  Hartland,  in  the 
county  of  Windsor,  and  that  on  the  6th  day  of  August,  1840, 


1  By  which  it  is  enacted,  "  That,  in 
case  of  any  loss  or  damage  by  fire  hap- 
pening to  any  members  upon  property  in- 
sured in  and  with  said  company,  the  said 
member  shall  give  notice  thereof  in  writ- 
ing to  the  directors,  or  some  one  of  them, 
or  to  the  secretary  of  said  company, 
within  thirty  days  from  the  time  such 
loss,  or  damage,  may  have  happened,  and 
the  directors,  upon  a  view  of  the  same,  or 
in  any  such  other  way  as  they  may  deem 
proper,  shall  ascertain  and  determine  the 
amount  of  said  loss,  or  damage ;  and  if 
the  party  suffering  is  not  satisfied  with 
the  determination  of  the  directors,  the 
question  may  be  submitted  to  referees,  or 
the  said  party  may  bring  an  action  against 
said  company  for  loss,  or  damage,  at  the 
next  court  to  be  holden  in  and  for  the 
county  of  Washington,  or  in  the  county 
in  which  said  party  may  reside,  or  in 
which  said  loss,  or  damage,  by  fire  may 


have  happened,  and  not  afterwards,  un- 
less said  court  shall  be  holden  within 
sixty  days  after  said  determination,  bat 
if  holden  within  that  time,  then  at  die 
next  court  holden  in  said  county  there- 
after; and  if,  upon  trial  of  said  action, 
a  greater  sum  shall  be  recovered  than 
the  amount  determined  upon  by  the  di- 
rectors, the  party  suffering  shall  have 
judgment  therefor  against  said  company, 
with  interest  thereon  from  the  time  said 
loss,  or  damage,  happened,  and  coats  of 
6uit;  but  if  no  more  shall  be  recovered 
than  the  amount  aforesaid,  the  said  party 
shall  become  nonsuit,  and  the  said  com- 
pany shall  recover  their  costs.  Provided, 
however,  that  the  judgment  last  mentioned 
shall  in  no  wise  affect  the  claims  of  said 
suffering  party  to  the  amount  of  the  loss, 
or  damage,  as  determined  by  the  directors 
aforesaid." 
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the  plaintiff  duly  notified  the  defendants  of  his  loss,  and  claimed 
that  they  should  settle  and  adjust  the  same,  and  pay  him  the 
amount  thereof,  according  to  the  provisions  of  the  policy,  and 
that  such  farther  proceedings  were  had,  that'  afterwards,  on  the 
6th  day  of  January,  1841,  the  defendants,  by  their  directors, 
rejected  and  disallowed  the  plaintiff's  claim,  and  tefused  to  pay 
him  anything  on  account  thereof,  and  that  the  plaintiff  had 
notice  of  said  disallowance  on  the  9th  day  of  January,  1841, 
at  Hartland,  where  he  resided,  which  was  more  than  sixty  days 
before  the  then  next  term  of  the  Washington  county  court 
which  was  holden  in  April,  1841,  and  more  than  sixty  days  be- 
fore the  then  next  term  of  the  Windsor  county  court,  holden  in 
May,  1841,  to  one  of  which  said  terms  of  said  courts  this 
action  should  have  been  brought,  according  to  the  provisions  of 
said  seventh  section  of  the  act  of  incorporation.  To  this  plea 
the  plaintiff  demurred. 

The  county  court  rendered  judgment  that  the  plea  was  suf- 
ficient; to  which  decision  the  plaintiff  excepted. 

Tracy  Sf  Converse,  for  plaintiff.  I.  Was  the  plaintiff  bound 
to  commence  bis  suit  either  at  the  April  term  of  Washington 
county  court,  or  the  May  term  of  Windsor  county  court,  1841, 
considered  with  reference  merely  to  the  provisions  of  the  orig- 
inal act  of  incorporation  ?  This  question  is  to  be  determined 
by  a  construction  of  the  seventh  section  of  said  act. 

1.  This  section  should  receive  a  strict  construction.  It  is  in 
the  nature  of  a  penal  law.  It  is  in  derogation  of  the  right  of 
soitors  in  general.  It  is  not  to  be  regarded  as  a  statute  of 
limitations,  in  the  common  and  ordinary  acceptation  of  the 
term. 

2.  But  give  to  the  section  the  most  liberal  construction  that 
any  rule  of  interpretation  will  admit,  and  it  does  not  embrace 
this  case,  as  we  insist.  "  If  the  party  suffering  is  not  satisfied 
with  the  determination  of  the  directors,"  &c  What  determina- 
tion is  here  meant?  Most  obviously  it  is  the  determination  re- 
ferred to  in  the  next  preceding  sentence :  "  And  the  directors, 
upon  a  view  of  the  same,  or  in  such  other  way  as  they  may 
deem  proper,  shall  ascertain  and  determine  the  amount  of  said 
loss  or  damage"  &c.  These  two  sentences  must  be  construed 
together,  and  the  "  determination  "  must  be  a  "  determination  of 
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the  amount  of  the  loss  or  damage,"  and  not  a  "  determination" 
rejecting  altogether  all  claim  for  loss  or  damage.  The  two  axe 
decidedly  different  things.  In  order  to  render  it  obligatory  upon 
the  claimant  to  commence  bis  suit  at  the  "  next  term  of  the 
court,"  &c.,  the  directors  must  first  ascertain  and  determine  the 
amount  of  loss  qr  damage"  and  the  suffering  party  must  be  dis- 
satisfied with  such  ascertainment  and  determination  of  the 
"  amount  of  the  loss  or  damage."  But  in  this  case  the  direc- 
tors refused  to  ascertain  and  determine  the  amount  of  the  loss. 
They  did  not  even  determine  that  there  was  no  "  loss."  They 
simply  rejected  and  disallowed  the  claim  for  the  loss,  and  re- 
fused either  to  ascertain  the  amount  of  the  loss,  or  pay  anything 
therefor,  or  do  anything  whatever  in  relation  to  it  Soch  being 
the  fact,  we  insist  that  the  plaintiff  had  the  same  right  enjoyed 
by  other  persons  in  bringing  suits  for  breaches  of  contracts,  and 
could  bring  his  suit  for  the  breach  of  the  contract  of  insurance 
at  any  time  within  six  years  after  the  right  of  action  accrued. 

3.  The  proviso  to  the  same  section  showB  very  satisfactorily, 
as  we  conceive,  that  the  above  view  of  the  subject  is  the  cor- 
rect one:  "Provided,  however,  that  the  judgment  last  men- 
tioned shall  in  no  wise  affect  the  claim  of  said  suffering  party 
to  the  amount  of  loss  or  damage,  as  determined  by  the  directors 
aforesaid." 

II.  But,  providing  we  are  altogether  wrong  in  our  construc- 
tion of  this  section,  and  that  the  construction  contended  for  by 
the  defendants  is  correct,  we  contend  that  the  particular  pro- 
visions of  that  section,  as  construed  by  the  defendants,  have 
been  virtually  superseded  and  repealed  by  the  act  of  November 
18,  1839.1  By  the  latter  act  the  defendants  did  not  become 
liable  to  pay  the  plaintiff  bis  loss  till  the  1st  of  December,  1841, 

i  By  which  it  is  enacted,  "  That  all  1st  day  of  December,  in  any  year,  shall 

losses,  which  shall  happen  on  policies  is-  be  paid  by  said  company  oh  the  1st  day 

soed  by  said  company  after  the  1st  day  of  November  next  following  the  1st  day 

of  January,  a.d.  1840,  and  which  shall  of  December.    And  the  insured  shall  be 

be  ascertained  and  adjusted  on  or  before  entitled  to  an  order  for  the  amount  of 

the  first  Wednesday  in  August,  in  any  such  loss,  drawn  by  the  secretary,  and  *c- 

year  thereafter,  shall  be  paid  by  said  com-  cepted  by  the  treasurer  of  said  company, 

pany  on  the  1st  day  of  December  then  at  the  end  of  three  months  from  the  time 

next  following ;  and  all  losses  which  shall  of  notice  of  said  loss  to  said  company, 

be  ascertained  and  adjusted  between  the  which  order  shall  be  on  interest.'1  * 

said  first  Wednesday  in  August  and  the 
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the  directors  having  made  their  "  determination  "  in  the  matter 
the  6th  of  January,  1841,  according  to  the  view  of  the  defend- 
ants. No  suit  could  therefore  be  sustained  against  the  defend- 
ants, for  the  loss,  until  after  two  terms  of  the  court  both  in 
Washington  and  Windsor  counties  had  intervened. 

But  it  will  be  said  that  the  plaintiff  was  entitled  to  an  order 
on  the  treasurer  for  the  amount  of  his  loss  before  the  next  ses- 
sion of  the  court  in  either  of  the  said  counties,  and,  being  re- 
fused such  order,  he  might  have  brought  his  suit  for  such  refusal. 
Providing  he  could  have  sustained  a  suit  at  all  (which  we  re- 
gard as  by  no  means  clear  until  after  the  money  had  become 
due  and  payable),  he  could,  at  most,  have  recovered  but  nomi- 
nal damages.  He  must,  therefore,  have  brought  a  second  suit 
for  the  recovery  of  the  amount  of  the  loss,  after  the  same  had 
become  due.  It  must  be  an  extraordinary  exposition  of  those 
statutes,  which  could  require  the  prosecution  of  an  unnecessary, 
if  not  an  absolutely  groundless  and  unsustainable  suit,  merely 
to  save  the  right  of  action  for  the  main  matter  in  controversy. 

L.  B.  Peck,  for  defendants.  1.  By  the  section  of  the  act  of 
incorporation,  recited  in  the  plea,  it  is  apparent  that  the  plaintiff 
comes  too  late  with  his  action.  His  claim  was  rejected  by  the 
company  on  the  6th  day  of  January,  1841,  of  which  he  was 
notified  on  the  9th  of  the  same  month.  The  court  at  that  time 
sat  in  Washington  county,  on  the  second  Tuesday  of  April, 
and  in  Windsor  county  the  last  Tuesday  of  May,  and  to  one 
of  those  terms  the  action  should  have  been  commenced,  as  it 
was  more  than  sixty  days  from  the  9th  of  January,  to  either  of 
these  terms.  The  determination  mentioned  in  the  seventh  sec- 
tion is  the  allowance  or  rejection  of  the  claim  for  damages. 
The  time  within  which  losses  are  to  be  paid  does  not  affect  the 
question.  The  plaintiff  did  not  resort  to  his  action  until  May, 
1842,  and  he  must  abide  the  consequences  of  his  own  neglect. 

2.  The  declaration  is  bad  in  substance. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  seventh  section  of  the  act  to  incorporate 
the  Vermont  Mutual  Fire  Insurance  Company  provides,  that  in 
case  of  arJy  loss  or  damage  upon  property  insured,  the  person, 
whose  property  was  insured  shall  give  notice  of  the  loss,  or 
damage,  in  writing,  within  thirty  days  from  the  time  when  it 
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occurred  ;  and  the  statute  then  empowers  the  directors,  upon  a 
view  of  the  same,  or  in  such  other  way  as  they  may  deem 
proper,  to  ascertain  and  determine  the  amount  of  the  loss,  or 
damage ;  and  if  the  party  insured  is  not  satisfied  with  the  de- 
termination of  the  directors,  the  question  may  be  submitted  to 
referees,  or  he  may  bring  bis  action  within  a  given  time,  speci- 
fied in  the  act,  and  not  afterwards. 

No  question  can  be  made  but  what  this  action  is  barred,  pro- 
vided the  case  itself  is  one  within  this  section  of  the  statute. 
It  is  said,  in  argument,  that,  as  the  directors  entirely  rejected 
and  disallowed  the  plaintiff's  claim,  and  refused  to  pay  him 
anything  for  his  supposed  damages,  the  case  is  not  within  the 
provisions  of  the  special  act,  but  should  be  governed  by  the  gen- 
eral statute  of  limitations.  In  the  construction  of  a  statute  we 
must  always  have  regard  to  the  intention  of  the  makers  of  it ; 
and  this  intention,  many  times,  is  to  be  collected  from  the  occa- 
sion or  necessity  of  making  the  statute,  or  some  particular  pro- 
visions in  it.  When  the  intention  is  once  discovered,  it  should, 
with  reason,  be  followed  in  giving  effect  to  the  statute,  even 
though  such  construction  seem  somewhat  opposed  to  the  letter 
of  the  statute.  The  reasons  why  all  claims  for  loss  or  damage 
against  the  Mutual  Insurance  Company  should  be  adjusted  as 
speedily  as  is  consistent  are  quite  obvious.  All  the,  individuals, 
who  become  interested  in  the  company  by  insuring  therein,  be- 
come members  thereof  during  the  terms  of  their  respective  pol- 
icies, but  no  longer.  It  is  impossible  for  the  directors  to  settle 
and  determine  the  several  sums  to  be  paid  by  the  several  mem- 
bers of  the  company,  as  their  respective  proportions  of  the 
losses,  until  they  have  been  liquidated  in  some  one  of  the  ways 
poinded  out  in  the  seventh  section  of  the  act  Every  reason 
which  would  require  a  final  adjustment,  as  speedily  as  possible, 
of  any  claim,  for  loss  or  damage,  would  apply  with  equal  force, 
whether  the  claim  was  entirely  rejected  by  the  directors,  or  only 
in  part ;  and  though  the  statute  speaks  of  the  directors  ascer- 
taining the  amount  of  the  loss  or  damage,  and  the  dissatisfac- 
tion of  the  suffering  party  with  their  determination,  yet  it  is  no 
forced  construction  of  language  to  apply  the  provisions  of  the 
act  to  cases  where  the  directors  reject  the  entire  claim,  whether 
for  one  cause  or  another.     To  hold  that  this  should  make  a  dif- 
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ference  in  the  time  allowed  for  bringing  the  action  would  be 
absurd  in  its  consequences,  and  an  irrational  construction  of  the 
statute. 

It  is  claimed  by  the  plaintiff's  counsel,  that  the  seventh  sec- 
tion of  the  act  of  incorporation,  at  least  so  far  as  the  bar  is  con- 
cerned, is  superseded  and  virtually  repealed  by  the  act  of  No- 
vember 18,  1839.  But  we  think  not.  That  statute  only  pro- 
vides in  regard  to  the  time  when  the  company  shall  pay  for 
losses  which  have  been  ascertained  and  adjusted.  If,  on  poli- 
cies issued  after  the  1st  of  January,  1840,  the  losses  shall  be 
ascertained  and  adjusted  on  or  before  the  first  Wednesday  in 
Angust,  in- any  year  thereafter,  the  losses  shall  be  paid  on  the 
1st  day  of  December  following ;  and  if  ascertained  and  ad- 
justed between  the  first  Wednesday  of  August  and  the  1st 
day  of  December,  in  any  year,  such  losses  shall  be  paid  on 
the  1st  day  of  November  next  following.  It  is  difficult  to  see 
how  this  statute  is  opposed  to  the  seventh  section  of  the  origi- 
nal act  of  incorporation,  relative  to  the  time  when  claims  shall 
be  barred. 

As  we  think  the  plea  in  bar  is  sufficient  for  a  good  declara- 
tion, there  is  no  occasion  to  examine  the  objections  raised  in 
argument  to  the  present  declaration. 

The  judgment  of  the  county  court  is  affirmed. 


John  Liscom  et  al  vs.  The   Boston  Fire   Insurance    Com- 
pany.1 

'    (Supreme  Court,  Massachusetts,  March  Term,  1845.) 

Condition  Precedent.  —  Prior  Insurance.  —  Law  of  Salvage. 

A  fire  insurance  policy  provided  that "  all  policies  which  may  issue  from  this  company,  to 
cover  property  previously  insured,  shall  be  void,  unless  such  previous  insurance  be  ex- 
pressed in  the  policy  at  the  time  it  issues."  Held,  that  though  this  was  a  condition 
precedent,  it  was  complied  with  by  the  following  memorandum  written  on  the  policy: 
"Five  thousand  dollars  insured  by  the  W.  Ins.  Co."  And  this  too  though  but  $4,700 
of  the  amount  was  in  fact  insured  upon  the  building  covered  by  the  present  policy,  the 
balance  being  upon  a  barn  adjacent. 

The  law  of  marine  insurance,  respecting  salvage,  does  not  apply  to  insurance  against 
fire. 

*  9  Met.  205. 
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The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

C.  P.  Curtis,  for  the  plaintiffs. 

Washburn,  for  the  defendants. 

Hubbard,  J.  The  principal  question  in  the  present  case  is, 
whether  the  defendants  are  discharged  from  their  contract,  by 
Teason  of  a  false  description  given  to  them  for  the  prior  policy 
procured  by  the  plaintiffs  at  Worcester. 

By  the  16th  article  of  the  defendants'  by-laws  it  is  provided 
that  all  policies,  which  may  issue  from  this  company,  to  cover 
property  previously  insured,  shall  be  void  unless  such  previous 
insurance  be  expressed  in  the  policy  at  the  time  at  issued.  The 
entry  on  the  margin  of  the  contract  now  in  suit,  which  we  con- 
sider of  the  like  effect  as  if  written  in  the  body  of  the  policy,  is 
in  these  words :  "  Five  thousand  dollars  insured  by  the  Worces- 
ter Mutual  Insurance  Company."  And  by  the  evidence  it  ap- 
pears that  the  sum  of  $4,700  was  insured  on  the  building,  and 
$300  on  a  barn  on  the  premises ;  and  that  the  policy  on  the 
building  included  also  a  wooden  end  which  was  not  covered  by 
the  defendants'  policy. 

It  is  contended  that  a  compliance  with  the  by-laws  above 
mentioned  is  a  condition  precedent  to  a  recovery,  in  cases  where 
it  appears ;  and  we  incline  to  the  opinion.  By  the  terms  of  the 
by-laws,  the  contract  is  void  if  the  previous  insurance  is  not  ex- 
pressed in  the  policy  at  the  time  it*  issues.  This  is  not  like  a 
representation,  on  the  effecting  of  a  marine  policy,  which  is  not 
required  to  be  made  a  part  of  the  executed  contract;  but  it  is 
a  condition  upon  which  the  contract  rests,  and  consequently  its 
insertion  in  the  contract  is  necessary  to  give  it  validity.  The 
great  object  of  the  provision  is  to  guard  against  fraud  by  pre- 
venting insurance  on  property  greatly  above  its  value.  The 
legislature  were  sensible  of  this  exposure,  on  the  part  of  insur- 
ers, to  suffer  by  means  of  fraudulent  losses,  and  they  there- 
fore prescribed,  among  other  regulations  for  the  government  of 
fire  insurance  companies,  Rev.  Sts.  c.  37,  §  28,  that  they  might 
insure  upon  any  building  within  the  state,  any  amount  not  ex- 
ceeding three  fourths  of  the  value  thereof.  The  object  of  the 
by-laws  above  recited  is  to  give  efficiency  to  this  provision  of 
the  statute,  by  securing  a  timely  notice  of  the  extent  of  a  pre- 
vious insurance,  if  any,  and  thus  to  prevent  the  assuming  of 
risks  on  the  property,  beyond  three  fourths  of  its  value. 
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The  defendants  contend  that  the  provision  of  this  by-law  has 
not  been  complied  with,  and  that  the  present  policy  is  therefore 
not  binding  on  the  defendants,  by  reason  of  the  false  description 
of  the  prior  policy.  This  object  we  have  carefully  considered. 
The  by-law  does  not  prescribe  the  terms  of  such  notice,  nor  how 
much  of  the  previous  contract  should  be  inserted.  A  literal  re- 
cital of  the  terms  of  the  prior  contract  is  not  required,  but  such 
a  notice  of  the  nature  and  amount  of  the  insurance,  as  will 
give  the  necessary  information  to  the  party  from  whom  a  sub- 
sequent insurance  is  sought. 

In  this  case  the  plaintiffs  named  a  larger  sum  than  was  act- 
ually underwritten  on  the  main  or  brick  building;  but  the 
defendants  were  not  deceived  by  the  representation  nor  induced 
to  assume  a  greater  risk  than  they  otherwise  would  have  done. 
This  is  obvious  from  the  fact  of  their  not  insuring  more  than 
three  fourths  of  the  value  of  the  building,  upon  the  estimate  of 
the  plaintiffs,  acted  upon  by  them  after  the  building  had  been 
examined  by  their  agent,  in  reference  to  the. taking  of  this 
risk. 

If  the  insurance  had  been  represented  as  less  than  the  fact, 
the  defendants  might  have  been  induced  to  underwrite  a  larger 
sum  than  they  otherwise  would  have  done,  and  thus  might  have 
been  injured  by  the  misstatement ;  but  not  so  where  it  was  over- 
stated. 

The  notice  expressed  in  the  policy,  we  think,  was  a  substan- 
tial compliance  with  the  requirements  of  the  16th  article  of  the 
defendants'  by-laws,  and  a  sufficient  exposition  of  the  fact  of 
the  former  insurance,  so  as  to  give  the  defendants  all  the  infor- 
mation material  to  be  known  in  relation  to  the  risk  which  they 
were  requested  to  assume. 

A  question  was  also  raised  by  the  plaintiffs  in  regard  to  the 
direction  given  to  the  jury  as  to  the  amount  of  the  loss ;  and 
in  this  respect  we  think  the  direction  was  erroneous.  The  law 
of  marine  insurance  respecting  salvage  does  not  apply  to  the 
fire  policies  of  mutual  insurance  companies.  They  assume  the 
risk  of  only  a  certain  part  of  the  property,  not  usually,  if  ever, 
exceeding  two  thirds  or  three  fourths  of  its  value.  In  the  event 
of  loss,  therefore,  the  contract  being  one  of  indemnity,  the  party 
is  entitled  to  recover  to  the  amount  of  that  loss,  if  less  than  the 
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sum  insured ;  and  if  there  is  a  total  destruction  of  the  property, 
then  to  the  amount  of  the  policy. 

According  to  the  agreement  of  the  parties,  the  verdict  is  to 
be  amended,  and  judgment  rendered  for  a  total  loss. 


James    F.   Henderson   &   others  vs.  The  Western  Marine 
-  and -Fire  Insurance  Company.1 

(Supreme  Court,  Louisiana,  March  Term,  1845.) 

Negligence.  —  Fraud.  —  Agent.  —  Evidence.  —  Damaged. 

In  an  action  on  a  policy  of  insurance  against  fire,  evidence  is  inadmissible  to  prove  that 
the  loss  occurred  through  the  negligence  of  an  agent  of  the  plaintiff.  The  evidence  is 
irrelevant.  The  underwriters  are  answerable  for  any  loss  occasioned  by  the  negligence 
of  those  in  charge  of  the  property  insured.  But  the  negligence  must  be  unaffected  by 
any  fraud  or  design  on  the  part  of  the  insured. 

In  an  action  on  a  policy  of  insurance,  effected  on  account  of  the  plaintiffs  by  an  agent, 
testimony  to  prove  that  the  latter,  who  had  a  policy  for  his  own  benefit  on  goods  in  the 
same  building,  designedly  set  fire  to  the  building,  is  inadmissible,  where  it  is  neither 
alleged  nor  proved  that  they  were  in  any  way  privy  to  the  act. 

Nor  will  the  record  of  a  suit  between  the  agent  and  the  defendants,  on  his  own  policy,  be 
admissible  to  prove  fraud  and  false  swearing  on  the  part  of  the  plaintiff  in  the  latter 
suit,  or  to  show  what  portion  of  the  property  insured  belonged  to  the  plaintiffs  in  the 
action  in  which  it  is  offered  in  evidence. 

When  an  agent,  by  whom  insurance  had  been  effected,  he  being  named  as  agent  in  the 
policy,  swears  to  the  loss  as  his,  the  oath  will  be  considered  as  referring  to  the  character 
in  which  he  was  recognized  and  acted  when  he  effected  it,  and  not  as  proof  of  perjury. 

The  allegation  in  an  answer  that  a  third  person  is  the  real  plaintiff  in  the  action,  is  not 
sufficient  to  exclude  his  testimony. 

Where  defendants,  sued  on  a  policy  of  fire  insurance  underwritten  by  them,  are  shown  to 
have  consented  that  the  property  damaged  by  the  fire  should  be  sold  at  auction,  the 
price  at  which  it  was  sold  is  a  proper  criterion  by  which  to  estimate  the  damage  of  the 
insured. 

Appeal  from  the  parish  court  of  New  Orleans,  Mauriao,  J. 

Durante  for  the  plaintiffs. 

Maybin  8f  Roselius,  for  the  appellants. 

Morphy,  J.  The  petitioners,  a  commercial  firm,  located  in 
the  town  of  Bayou  Sara,  in  the  parish  of  West  Feliciana,  seek 
to  recover  $551.07,  which  they  allege  to  be  the  loss  they  have 
sustained  on  a  lot  of  merchandise,  insured  against  fire  by  the 
defendants,  on  the  application  of  Morton  Hoffman,  their  agent 
i  10  Robinson,  164. 
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in  New  Orleans,  and  which  was  injured  by  fire  during  the  term 
of  the  policy,  in  a  store  in  Tchoupitoulas  Street.  They  aver 
that  the  value  of  the  goods,  before  the  fire,  was  $971.25 ;  that, 
after  being  damaged,  they  were  sold  at  auction  by  the  order, 
and  with  the  consent  of,  the  upderwriters,  and  produced 
{420.18,  thus  making  their  loss*  amount  to  the  sum  claimed. 
The  defendants  admit  the  execution  of  the  policy,  but  deny 
that  the  goods  were  sold  by  their  order,  or  with  their  consent,  or 
that  the  petitioners  have  complied  with  the  conditions  imposed 
upon  them  expressly  by  the  policy,  or  by  law.  They  furthet 
say,  that  the  fire  was  caused  by  the  design,  or  by  the  negli- 
gence, or  fault  of  Morton  Hoffman,  the  person  named  in  the 
policy,  and  who  effected  the  insurance ;  or  by  the  design,  or 
negligence,  or  fault  of  some  one  in  the  employ  of  Hoffman, 
with  the  view,  on.  the  part  of  said  Hoffman,  or  said  other  per- 
son, to  defraud  the  company,  and  for  whose  acts  the  petitioners 
are  responsible.  They  further  charge  that,  with  the  same  fraud- 
ulent view,  Hoffman  claimed  of  them  a  loss  exceeding  the 
amount  now  sued  for,  in  consequence  of  all  which  the  policy 
has  been  forfeited ;  that  the  said  Hoffman  is  the  real  plaintiff  in 
the  case,  ot  that  the  petitioners  are  responsible  fdr  all  his  acts, 
&c  The  case  was  tried  before  a  jury,  who  gave  their  verdict 
in  favor  of  the  plaintiffs.  From  the  judgment  entered  up 
thereon  the  defendants  have  appealed,  after  vainly  attempting 
to  obtain  a  new  trial. 

Our  attention  has  been  drawn  to  several  bills  of  exception 
spread  upon  the  record.  The  first  is  to  the  opinion  of  the  judge 
below,  refusing  to  hear  testimony  offered  to  show  that  the  store 
occupied  by  Morton* Hoffman  was  set  on  fire  by  him  with  the 
intention  to  defraud  the  defendants,  or  was  occasioned  by  hjs 
negligence,  or  other  fault  We  do  not  think  that  the  judge 
erred.  If  the  fire  happened  in  consequence  of  any  negligence  or 
fault  on  the  part  of  the  plaintiffs'  agent,  the  testimony  to  prove 
it  was  irrelevant,  as  it  is  now  well  settled,  both  in  England  and 
the  United  States,  that  the  underwriters  are  answerable  for  a  Joss 
occasioned  by  the  negligence  of  persons  in  charge  of  the  prop- 
erty insured ;  and  such  is  the  law  both  in  fire  and  marine  poli- 
cies. It  rests  upon  the  familiar  principle  that  causd  proxima 
nan  retnota  spectator;  fire  being  considered  as  the  proximate 
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cause  of  the  loss,  though  the  remote  cause  of  it  may  be  traced 
to  some  carelessness  or  negligence  of  the  assured,  or  bis  agent, 
or  servant ;  but  such  carelessness  or  negligence  must  be  unaf- 
fected by  any  fraud  or  design  on  the  part  of  the  assured* 
Fraudulent  losses  are  necessarily  excepted,  no  man  being  per- 
mitted in  a  court  of  justice  to  avail  himself  of  his  own  turpi- 
tude as  a  ground  of  recovery  in  a  suit.  1  Phillips  on  Insur- 
ance, 632  j  Patapsco  Insurance  Company  v.  Coulter,  3  Petets, 
222;  Columbia  Insurance  Company  v.  Lawrence,  10  lb.  517; 
Waters  v.  The  Merahants'  Louisville  Insurance  Company,  11  lb. 
218. 

In  relation  to  the  testimony  offered  to  prove  that  Hoffman 
designedly  set  his  store  on  fire  to  defraud  the  defendants,  the 
judge  thought,  and  we  think  correctly,  that  it  should  be  ex- 
cluded, as  the  plaintiffs  were  not  iu  the  least  degree  implicated 
in  the  charge.  Hoffman,  it  appears,  had  two  policies  under- 
written by  the  defendants,  the  one  now  sued  on,  which  ex- 
pressly purports  on  its  face  to  be  for  the  account  of  the  plain- 
tiffs, although  made  out  in  his  name ;  and  the  other  for  his  own 
account  on  goods  in  the  same  store.  If,  to  accomplish  his  own 
fraudulent  purposes,  Hoffman  committed  the  act  he  is  charged 
with,  are  the  plaintiffs  to  suffer  for  it,  when  it  is  not  even  inti- 
mated that  they  were  in  any  manner  cognizant  of,  or  privy  to, 
the  deed  ?  Should  this  wicked  and  unauthorized  conduct  on 
the  part  of  their  agent  affect  them  any  more  than  if  it  bad 
been  that  of  a  stranger  ?  It  is  true  the  principal  is  liable  to 
third  persons  in  a  civil  suit,  for  the  frauds,  deceits,  misrepresen- 
tations, &c.,  of  his  agent,  in  the  course  of  his  employment,  al- 
though the  principal  did  not  authorize,  or  justify,  or  participate 
in  such  miscouduct,  nor  even  know  of  it;  but  the  just  and 
necessary  limitation  of  this  general  rule  is,  that  such  frauds,  de- 
ceits, misrepresentations,  &c.,  must  occur  in  the  course  of  the 
agency ;  aud  he  is  not  responsible  for  the  agent's  wilful,  mali- 
cious, and  unauthorized  acts  in  matters  beyond  the  agency. 
Story  on  Agency,  §§  452,  456.  If,  for  instance,  in  effecting  the 
insurance  the  agent  makes  a  false  representation  or  conceal- 
ment, such  false  representation  or  concealment  will  be  consid- 
ered as  that  of  his  principal  aud  will  have  the  same  effect  on 
the  policy  as  if  made  by  the  principal,  it  being  an  act  within 


Digit 


zed  by  GoOgk 


Henderson  v.  Western  M.  &  F.  I.  Co.  10  Robinson,  164. 

.  Negligence. — Fraud.  —  Agent.  —  Evidence.  —  Damages. 

the  scope  of  the  agency,  and  in  doing  which  he  represents  the 
principal;  bat  in  the  present  case,  the  act  charged  to  Hoffman 
and  offered  to  be  proved,  cannot  be  considered  as  done  in  the 
execution  of  the  authority  given  him,  when  it  is  not  pretended 
that  the  plaintiffs  were  participants  in  the  fraud.  McManus  v. 
Orickett,  1  East's  Eep.  106  ;  Foster  et  al  v.  The  Essex  Bank,  17 
Mass.  Rep.  479;  Ware  v.  The  Barataria  Sf  Lafourche  Carnal 
Company,  15  La.  Rep.  170;  GaWardet  v.  Demaries,  18  La. 
490. 

The  next  bill  of  exceptions  is  taken  to  •  the  opinion  of  the 
judge,  rejecting  as  evidence  the  record  of  a  suit  in  the  commer- 
cial court  between  Morton  Hoffman  and  the  defendants,  which 
is  stated  to  have  been  offered  by  the  latter,  to  prove  fraud  and 
false  swearing  on  the  part  of  Hoffman,  and  for  the  purpose  of 
enabling  them  to  show  what  portion  of  the  property  belonged 
to  the  plaintiffs,  and  what  portion  belonged  to  Hoffman  individ- 
ually. The  judge's  opinion  appears  to  us  correct.  It  does  not ' 
appear  from  the  bill  of  exceptions,  nor  is  it  pretended  by  the 
defendants'  counsel,  that  the  fraud  and  false  swearing  sought  to 
be  shown  took  place  in  relation  to  the  plaintiffs' claim  and  un- 
der their  policy.  If  the  evidence  offered  was  to  prove  such 
fraud  and  false  swearing  on  the  part  of  Hoffman  in  his  own 
case,  hnd  for  bis  own  purposes,  it  was  clearly  irrelevant,  as  in  so 
doing,  he  was  not  acting  as  their  agent,  and  they  are  only 
answerable  for,  and  can  only  be  affected  by,  such  of  his  acts  as 
are  done  in  the  course  of  his  employment.  The  plaintiffs, 
moreover,  were  not  parties  to  the  suit  in  the  commercial  court. 
It  is  res  inter  alios  acta,  and  cannot  be  used  against  them. 

A  third  bill  of  exceptions  was  taken  to  the  admission  of 
Hoffman's  testimony,  which  was  objected  to  on  the  ground  that 
he  had  sworn  to  a  statement  of  the  loss  as  being  the  amount  of 
his  loss ;  that  he  was  charged  in  the  answer  with  being  the  real 
plaintiff;  and  that  the  defendants  had  expressly  charged  that  the 
fire  was  caused  by  the  fraud  or  negligence  of  said  witness,  with 
the  view  of  defrauding  them.  We  think  that  the  judge  decided 
rightly.  The  affidavit  was  made  by  the  agent  named  as  such 
in  the  policy.  When  he  swore  to  the  loss  as  bis,  such  an  oath 
necessarily  referred  to  the  character  in  which  he  was  recognized 
and  acted  when  he  effected  the  insurance.     As  to  the  mere  alle- 
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gations  of  an  answer,  they  cannot  be  considered  as  sufficient  to 
exclude  any  witnesses  offered  by  the  plaintiff  in  a  cause.  When 
the  jury  were  about  to  retire,  the  defendants  moved  the  court  to 
charge  them,  that  the  sale  of  the  damaged  goods  at  auction 
without  the  consent  of  the  underwriters,  was  not  a  proper  crite- 
rion by  which  to  ascertain  the  damage  done  to  the  property  in- 
sured. The  consent  of  the  defendants  that  a  sale  of  the  goods 
should  be  made  at  auction  having  been  shown  in  the  present 
case,  the  judge  refused,  and  properly,  we  think,  to  instruct  the 
jury  as  required.  The  question  as  to  what  course  should  have 
been  pursued,  had  no  such  consent  been  given,  was  not  before 
the  jury.  The  instruction  called  for  was  not,  therefore,  neces- 
sary to  assist  them  in  deciding  the  case. 

On  the  merits,  the  evidence,  in  our  opinion,  sustains  the  ver- 
dict of  the  jury.  Judgment  affirmed. 


Sandford,   Receiver,  &c   ys.   The    Trust    Fire    Insurance 

Company.1 

(Chancery,  New  York,  April,  1845.) 

Parol  Agreement  to  insure. 

Where  a  parol  agreement  was  made  with  the  president  of  an  insurance  company  to  insure 
the  buildings  of  the  assured,  and  the  president  made  a  brief  memorandum  of  the  terms 
of  the  agreement  upon  the  application  book  of  the  company,  but  no  policy  was  made 
out  pursuant  to  such  agreement,  because  the  assured  gave  notice  to  the  company  that 
he  wished  to  have  the  risk  differently  apportioned,  and  no  premium  was  paid  or  secured, 
nor  was  the  premium  charged  to  the  assured;  and  the  assured  was  notified  that  he  must 
come  to  the  office  and  settle  the  business  or  the  company  would  not  consider  itself  liable 
in  case  of  loss,  but  the  assured  did  not  call,  nor  did  he  pay  or  secure  the  premium: 
Held,  that  the  parol  agreement  to  insure  was  not  a  consummated  contract,  and  that  the 
company  was  not  liable  for  a  loss  which  subsequently  occurred. 

Whether  a  parol  agreement  to  insure  is  valid  by  the  law  of  the  state  ?     Quart. 

This  was  an  appeal  from  a  decree  of  the  late  assistant  vice- 
chancellor  of  the  first  circuit  dismissing  the  complainant's  bill 
The  bill  was  filed  by  the  complainant,  as  the  receiver  appointed 
in  a  creditor's  suit  against  Cowles  Brother  &  Co.,  to  recover 
compensation  for  a  loss  of  the  property  of  that  firm  by  fire  on 
the  17th  of  August,  1839,  under  an  alleged  agreement  of  the 

*  11  Paige,  547. 
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Trust  Fire  Insurance  Company  to  insure  the  same  for  one  year 
from  the  first  of  July,  1839.  The  facts  as  they  appeared  from 
the  pleadings  and  proofs  were  as  follows :  Cowles  Brother  & 
Co.,  consisting  of  H.  B.  Cowles,  T.  G.  Cowles,  and  E.  H. 
Hodges,  were  the  owners  of  the  chemical  works  situate  on 
Troy  Street,  in  the  city  of  New  York,  called  the  Manhattan 
Chemical  Works.  In  June,  1839,  Dammers,  the  surveyor  of 
the  respondents,  applied  to  H.  B.  Cowles,  with  whom  he  was 
acquainted,  to  know  if  his  firm  did  not  wish  to  insure,  and 
being  informed  that  they  did,  he  took  a  survey  of  the  part  of 
the  chemical  works  on  the  south  side  of  Troy  Street,  upon  the 
stock,  fixtures,  engines,  and  buildings,  of  which  they  proposed 
to  insure  $5,000.  But  as  they  were  then  unwilling  to  pay  the 
premium  which  Dammers  supposed  that  the  company  would 
ask,  the  matter  remained  open  until  the  evening  of  the  fire  of 
July  thereafter.  On  that  evening  Dammers,  the  surveyor,  and 
Wheelwright,  the  president  of  the  insurance  company,  met  H- 
B.  Cowles  by  accident  at  the  Sans  Souci  Hotel,  where  the 
president  was  introduced  to  Cowles  as  one  of  the  firm  who  had. 
proposed  to  insure  upon  the  chemical  works  on  the  south  side 
of  Troy  Street.  And  after  considerable  conversation  as  to  the 
amount  of  the  premium,  &c,  the  president  agreed  verbally  to 
insure  $5,000  on  the  premises,  for  one  year,  at  one  and  a  half 
per  cent,  premium,  to  be  divided  as  follows :  $3,000  upon  the 
stock  of  the  firm,  $1,000  upon  the  fixtures,  including  the  steam- 
engine,  and  $1,000  upon  the  buildings,  the  time  to  commence 
on  that  day.  The  next  day  the  president  made  a  brief  memo- 
randum of  the  terms  of  the  agreement  upon  the  application 
book  of  the  corporation,  except  that  in  such  memorandum  the 
name  of  the  firm  of  Cowles  Brother  &  Co.  was  not  correctly 
stated,  nor  was  there  any  description  of  the  character  of  the 
building  to  be  insured.  No  policy  was  made  out,  as  H.  B. 
Cowles  a  few  days  after  the  1st  of  July  saw  Dammers,  the 
surveyor,  and  told  him  that  he  wanted  the  risk  differently  appor- 
tioned, and  no  premium  was  paid,  nor  was  any  premium  note. 
given,  nor  was  there  any  charge  made  upon  the  books  of  the 
corporation  against  Cowles  Brother  &  Co.  for  the  premium. 
Dammers,  the  surveyor,  by  the  direction  of  the  president,  spoke 
to  H.  B.  Cowles  several  times,  to  call  at  the  office  of  the  corpo- 
voi*.  n.  26 
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ration  and  determine  as  to  the  distribution  of  the  risk  so  as  to 
have  the  insurance  completed,  but  he  neglected  to  do  so,  and  a 
few  days  before  the  fire  Dammers  again  called  on  him,  and  told 
him  that  he  must  come  down  and  settle  the  business  that  after- 
noon, orvthe  insurance  company  would  not  consider  itself  liable 
for  any  loss.  But  H.  B.  Cowles  did  not  go  down,  nor  give 
any  information'  to  the  officers  of  the  company  as  to  how  the 
risk  should  be  apportioned,  nor  did  Cowles  Brother  &  Co.  ever 
pay,  or  offer  to  pay,  the  premium  for  the  insurance  before  the 
fire  occurred,  although  by  the  published  proposals  for  insur- 
ance by  the  corporation,  one  of  the  conditions  was  that  no 
insurance,  whether  original  or  continued,  was  to  be  considered 
as  binding  until  the  premium  was  paid.  Shortly  after  the  fire, 
Cowles  Brother  &  Co.  made  a  claim  upon  the  corporation,  but 
upon  being  told  by  the  president  the  reason  why  he  did  not 
consider  the  corporation  bound  for  the  loss,  nothing  further  was 
said.  And  having  rebuilt  their  works,  in  the  following  October 
they  insured  them  witlf  this  company,  and  took  out  a  policy 
and  paid  the  premium  charged  for  the  risk,which  was  two  and 
a  half  per  cent.  They  subsequently  failed,  and  a  creditor's  bill 
having  been  filed,  and  a  receiver  appointed  in  that  suit,  in 
December,  1839,  the  complainant  as  such  receiver,  on  the  19th 
of  March,  1840,  made  a  claim  upon  the  corporation  for  the  lois, 
and  then  furnished  the  preliminary  proof  of  loss. 

JE.  H.  Owen  Sf  A.  S.  Johnson,  for  the  appellants. 

G.  N.  Titus,  for  the  respondents. 

The  Chancellor.  From  the  view  I  have  taken  of  this  case,  it 
is  not  necessary  for  me  to  decide  the  question  whether  a  parol 
agreement  of  insurance,  not  evidenced  by  writing  in  any  way,  is 
valid  and  binding,  or  whether  there  is  anything  in  the  charter  of 
this  particular  corporation  to  prohibit  it  from  contracting  to  in- 
sure by  a  mere  parol  agreement,  not  evidenced  by  writing  and 
subscribed  by  some  of  the  agents  of  the  corporation.  In  Eng- 
land the  stamp  act  necessarily  requires  all  contracts  for  insurance 
to  be  in  writing.  The  French  Code  also  requires  the  contract 
to  be  in  writing.  Com.  Code  of  Fr.  book  2,  art  332.  And  the 
Spanish  law  is  the  same  in  substance.  Span.  Code  of  Com. 
arts.  812,  841.  Millar  says  the  importance  of  the  contract  of 
insurance,  and  the  singularity  of  those  obligations  which  it  is 
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intended  to  create,  have,  in  all  commercial  states,  rendered  a 
deed  in  writing  essential  to  its  validity.    Millar  on  Ins.  30.    But 
he  refers  to  no  authority  and  I  have  not  been  able  to  find  any. 
thing  in  the  common  law  of  England  rendering  it  absolutely 
necessary  that  contracts  for  insurance  should  be  in  writing,  al- 
though the  custom  has  been,  so  far  as  I  can  ascertain,  to  have 
some  written  evidence  of  the  agreement  to  insure.    A  policy  of 
insurance  necessarily  imports  a  written  contract,  as  the  name  of 
the  instrument,  derived  from  the  Italian,  necessarily  implies.     I 
am  not  prepared  to  say,  however,  that  in  this  state  there  may 
not  be  a  valid  parol  agreement,  founded  upon  a  good  consider- 
ation, to  execute  a  written  policy  of  insurance  which  a  court  of 
equity  may  enforce,  although  there  is  no  written  evidence  what-* 
ever  of  the  agreement,  or  of  any  of  its  stipulations  or  conditions. 
The  agreement  in  the  case  under  consideration,  however,  was 
clearly  not  a  consummated  contract  of  insurance ;  and  neither 
of  the  parties  could  have  so  understood  it,  at  the  time  it  was 
entered  into.     But  it  was  an  agreement  on  the  part  of  Wheel- 
wright, that  the  corporation,  of  which  he  was  the  president, 
would  give  to  Cowles  Brother  &   Co.  a  policy  in  the  usual 
form,  and  upon  the  usual  conditions  of  insurance  by  such  cor- 
porations, insuring  05,000,  upon  the  premises,  for  one  year  from 
th%   1st  of  July,  1839,  upon  being  paid  the  premium  of  one 
and  a  half  per  cent;  for  the  risk ;  such  risk  to  be  apportioned  as 
then  stated  unless  the  assured,  previous  to  the  consummation 
of  the  insurance,  should  desire  to  have  such  apportionment  of 
the  risk  changed.    And  both  parties  unquestionably  understood 
that  if  a  loss  should  occur  before  the  insurance  could  be  con- 
summated in  the  usual  form,  the  corporation  would  be  answer- 
able therefor.     But  as  there  was  no  agreement  to  give  the  pre- 
mium, and  no  implied  agreement  for  a  credit  beyond  the  time 
which  was   necessary   to   prepare   the    policy,   the    neglect   of 
Cowles  Brother  &  Co.  to  pay  the  premium  after  they  were 
called  upon  to  complete  and  consummate  the  insurance,  would 
of  itself  have  been  such  an  abandonment  of  the  agreement  of  the 
1st  of  July,  1839,  as  to  deprive  them  of  all  right  to  claim  pay  for 
the  subsequent  loss,  either  at  law  or  in  equity.    In  this  case  also, 
the  notice  given  by  H.  B.  Cowles,  a  few  days  after  the  1st  of  July, 
that    the  apportionment  of  the  risk  as  then  specified  was  not 
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right,  and  that  he  wished  it  changed,  was  of  itself  an  aban- 
donment, or  at  least  a  suspension  of  the  contract,  until  the 
apportionment  should  be  adjusted  according  to  his  wishes,  and 
he  having  been  expressly  notified  that  if  he  did  not  come  to 
the  office  and  complete  the  arrangement  by  a  particular  time% 
then  the  insurance  company  would  no  longer  consider  itself 
holden  to  insure,  or  to  be  responsible  for  any  loss  that  might 
thereafter  occur,  his  neglect  to  attend,  as  requested,  put  an 
end  to  the  previous  agreements  to  insure;  so  that  neither  party 
was  thereafter  hound,  either  at  law  or  in  equity,  to  proceed 
further  in  the  consummation  of  the  bargain.  The  notice, 
given  by  the  corporation,  was  an  election  on  their  part  to  aban- 
don their  claim  to  the  premium  unless  the  contract  should  be 
completed,  if  they  ever  had  any  legal  claim  upon  Cowles 
Brother  &  Co.  therefor.  And  the  neglect  of  the  latter  to  pay 
the  premium  or  to  enable  the  insurance  company  to  execute 
and  tender  the  policy,  because  the  distribution  of  the  risk  was 
not  ascertained,  put  an  end  to  all  pretence  on  the  part  of  those 
who  were  to  have  been  insured,  for  any  subsequent  loss  they 
might  sustain.  And  after  what  occurred  at  the  last  interview 
between  Dammers  and  H.  B.  Cowles,  previous  to  the  fire,  in 
connection  with  the  other  evidence  in  this  case,  I  am  perfectly 
satisfied  that  Cowles  Brother  &  Co.  would  not  have  considered 
themselves  under  any  legal  or  even  honorary  obligation  to  pay 
the  premium  had  no  subsequent  loss  taken  place. 

In  deciding  this  case  I  lay  entirely  out  of  view  what  H. 
B.  Cowles  testified  to,  on  his  examination  before  the  master 
in  the  creditor's  suit.  The  insurance  company,  not  being  a 
party  to  that  proceeding,  had  no  right  to  cross-examine ;  and 
his  examination  is  not  legal  evidence  against  the  respond- 
ents in  the  case,  for  any  purpose.  Besides,  he  was  directly  in- 
terested against  the  insurance  company  in  relation  to  the  matter 
of  that  examination.  For  whatever  might  be  recovered  by  the 
receiver  would,  at  the  termination  of  the  creditor's  suit,  either 
be  applied  to  pay  the  debt  of  the  firm,  or  if  the  complainant  in 
that  suit  did  not  succeed  in  obtaining  a  decree  against  Cowles 
Brother  &  Co.,  the  funds  in  the  hands  of  the  receiver  would  of 
cpurse  be  paid  over  to  them.  The  proceedings  upon  the  cred- 
itor's bill,  therefore,  are  not  legal  evidence,  in  this  suit,  for  any 
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other  purpose  than  to  show  that  the  present  complainant  had 
been  duly  appointed  a  receiver  of  the  property  and  effects  of  the 
firm  of  Cowles  Brother  &  Co.,  and  the  time  of  such  appoint- 
ment; and  that  they  had  assigned  such  property  and  effects  to 
the  receiver,  to  abide  the  further  order  of  the  court  in  that  suit. 
And  upon  the  evidence  which  was  properly  before  the  assistant 
vice-chancellor,  I  have  no  doubt  that  he  arrived  at  the  correct 
conclusion  that  the  appellants  were  not  liable,  either  at  law  or 
in  equity,  for  the  loss  occasioned  by  the  6re  of  August,  1839. 
The  decree  appealed  from  is  therefore  affirmed  with  costs. 

It  is  well  settled  that  after  the  applica-  England  Ins.  Co.  25  N.  H.  169  (1852); 

tion  for  insurance  has  been  approved  and  Chase  v.  Hamilton   Ins.    Co.   22    Barb, 

payment  of  the  premium  made  or  secured,  527  (1857);   Whittaker  v.  Farmers9  Union 

the  contract  is  complete  without  the  ex-  'Ins.  Co.  29  Barb.  312  (1859). 
©cation  of  a  policy.      Goodall  v.  New 


Richard  Edwards  vs.  The  Baltimore  Fire  Insurance 

Company.1 

(Court  of  Appeals,  Maryland,  June,  1845.) 

t  Waiver.  —  "  Forthwith."  —  Diligence. 

Where  there  is  a  formal  defect  in  the  preliminary  proofs  offered  by  an  assured  to  the 
underwriter,  which  could  have  been  supplied  had  an  objection  been  made  by  the  under- 
writer to  payment  on  that  ground,  but  the  underwriter  put  his  refusal  to  pay  on  other 
grounds,  the  production  of  further  preliminary  proofs  will  be  considered  as  waived. 

Where  the  answer  of  the  underwriter  stated  that  the  proofs  where  wholly  unsatisfactory 
as  to  the  amount  of  the  loss;  that  all  responsibility  was  denied  by  reason  of  a  material 
concealment  as  to  the  character  of  the  risk;  that  all  claim  had  been  forfeited  under  a 
particular  article  of  the  policy,  and  he  also  reserved  all  objections  to  recovery  in  any 
form,  and  without  intending  to  waive  any  of  the  rights  under  the  policy,  this  is  not  a 
waiver  that  the  notice  of  the  loss,  by  fire,  was  not  "  forthwith  "  given,  and  a  particular 
account  of  the  loss  or  damage,  "as  soon  as  possible  after,"  delivered  by  the  assured  to 
the  assurers,  in  conformity  to  the  article  in  the  policy,  under  which  the  claim  was  alleged 
to  be  forfeited. 

The  loss  took  place  in  November,  and  the  objection  was  made  in  March ;  notice  given  or 
an  account  of  loss  delivered,  in  March,  would  not  have  been  a  compliance  with  the 
policy. 

The  terms,  "  forthwith  "  in  a  policy  of  insurance,  used  in  connection  with  giving  notice  to 
the  underwriter  of  the  occurrence  of  a  loss  by  fire  — and  "  as  soon  as  possible  "  after  a 
a  fire  occurs,  deliver  a  particular  account  of  such  loss,  are  not  to  be  taken  literally,  but 
mean  with  due  diligence,  or  without  unnecessary  .procrastination  or  delay,  under  all  the 
circumstances  of  the  case. 

i  3  Gill,  176. 
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In  all  ordinary  cases,  whether  due  diligence  has  been  used  by  the  assured;  or  he  has  been 
guilty  of  no  unnecessary  procrastination  or  delay,  under  all  the  circumstances  of  such 
cases,  are  questions  of  fact,  to  be  determined  by  the  jury. 

A  policy  of  insurance,  executed  in  Baltimore,  against  fire  on  merchandise  in  a  house  at  FN 
required  the  assured  forthwith  to  give  notice  to  the  underwriter  of  any  loss.  The  mail 
left  F.  on  Monday,  Wednesday,  and  Friday,  for  Baltimore.  The  fire  took  place  on 
Friday  night,  and  the  assured  did  not  give  notice  by  mail  on  Wednesday.  All  the  cir- 
cumstances attending  the  condition  of  the  property,  and  the  efforts  of  the  assured  to 
collect  and  preserve  it  in  its  damaged  state,  were  left  to  the  jury  to  determine,  whether 
the  assured  was  not  so  occupied  on  Tuesday,  in  doing  everything  in  his  power  for  the 
safety  and  protection  of  the  property,  as  to  show  he  had  neither  time  nor  opportunity  to 
put  the  notice  in  the  post-office,  in  season  for  the  mail  of  that  day. 

Appeal  from  Baltimore  county  court 

This  was  an  action  of  covenant  upon  a  policy  of  insurance 
against  fire,  brought  on  the  12th  November,  1842,  by  the  appel- 
lant against  the  appellee,  who  pleaded  non  infregil  conventionem* 

The  plaintiff,  to  support  the  issue  on  his  part,  gave  in  evi- 
dence bis  application  for  insurance. 

"Baltimore,  Sept.  28th,  1839. 

"  To  the  President  and  Directors  of  the  Baltimore  Fire  Insur- 
ance Company. 

4C  The  subscribers  want  insurance  on  account  of  Richard  Ed- 
wards,—  desire  to  be  insured  against  loss  or  damage  by  fire,  for 
the  term  of  one  year,  to  the  amount  of  $5,000,  on  the  property 
described  below ;  that  is  to  say,  on  merchandise,  such  as  is  kept 
in  a  country  store,  in  a  frame  building,  now  occupied  by  R.  E., 
located  between  two  mountains,  standing  alone.  Frame  stable 
about  one  hundred  yards  from  the  store.  A  furnace  about  five 
hundred  yards  from  the  store.  In  Farrandsville,  Clinton  county, 
Pennsylvania,  near  the  canal.  If  any  loss  should  happen,  the 
amount  of  said  loss  to  be  paid  to  Hooper  &  Graff,  they  show- 
ing legal  claim  against  the  said  Edwards. 

«  Hooper  &  Graff." 

"What  premium  will  be  required?" 

"  $5,000  at  one  per  cent.,  $50." 

"Baltimore,  28th  September,  1839.  —  Accepted,  Hooper  & 
Graff" 

Also :  — 

"  Baltimore  Fire  Ins.  Office,  1st  Oct.  1839. 
"  Mr.  Hooper  — r  Dear  Sir :  You  will  please  call  at  the  office  as 
soon  as  you  can  make  it  convenient,  as  I  cannot  make  out  your 
policy  before  I  see  you.  Respectfully, 

"  W.  A.  Tucker,  Pres't" 
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"  Baltimore  Fire  Ins.  Office,  19th  Oct.  1839. 

5<  Dear  Sir :  If  you  should  be  passing  by  my  office,  please 
call  in.  Respectfully  yours, 

«  W.  A.  Tucker,  Pres't 
"  Messrs.  Hooper  &  Graff." 

The  policy  of  insurance,  dated  23d  October,  1839,  was  in 
conformity  to  the  order  for  insurance. 

The  7th  article  of  the  policy  made  it  the  duty  of  all  persons 
insured,  in  case  of  fire,  to  do  everything  in  their  power  for  the 
safety  and  protection  of  the  property  injured ;  and  all  persons 
insured  by  this  company,  sustaining  any  loss  or  damage  by  fire, 
are  forthwith  to  give  notice  to  the  company;  and  as  soon  after 
as  possible,  to  deliver  in  as  particular  an  account  of  their  loss 
or  damage,  signed  by  their  own  hands,  as  the  nature  of  the 
case  will  admit ;  and  make  proof  of  the  same  by  their  oath  or 
affirmation,  and  by  their  books  of  accounts,  and  other  proper 
vouchers  as  shall  be  reasonably  required,  and  shall  make  oath 
whether  any,  and  what  other  insurance  is  made  on  the  same 
property,  and  shall  procure  a  certificate  under  the  hand  of  a 
magistrate,  or  notary  public  (most  contiguous  to  the  spot 
where  the  fire  happened,  and  not  concerned  in  such  loss),  that 
they  are  acquainted  with  the  character  and  circumstances  of  the 
person  or  persons  insured,  and  do  know,  or  verily  believe,  that 
he,  she,  or  they,  really  and  by  misfortune,  and  without  fraud  or 
evil  practice,  have  sustained  by  such  fire,  loss  or  damage  to  the 
amount  therein  mentioned ;  and  until  such  affidavits  and  cer- 
tificates are  produced,  the  loss  shall  not  be  payable.  So  also, 
if  there  appear  any  fraud  or  false  swearing,  the  claimant  shall 
forfeit  his  claim  to  restitution  or  payment  by  virtue  of  this 
policy. 

The  plaintiff  also  proved  the  following  letters,  admitted  to 
have  been  received  by  the  company  :  — 

"  Baltimore,  Nov.  26tb,  1839. 
c<  Wm.  A.  Tucker,  Esq.,  President,  &c. 

"  Sir :  We,  yesterday,  received  information  of  the  destruction, 
by  fire,  of  the  property  insured  by  you,  by  policy  No.  5959 
(dated  per  application,  September  28th,  1839,  in  the  name  of 
Richard  Edwards),  which  insurance  was  effected  by  us,  and  to 
be  paid  to  us  if  loss  shoul4  take  place ;  we  shall  immediately 
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take  steps  to  procure  the  necessary  proofs  of  the  loss,  amount 
of  property  destroyed,  and  furnish  you  with  the  same.  You 
will,  therefore,  hold  the  same  subject  to  our  order  and  adjust- 
ment. Respectfully  yours, 

"  Hooper  &  Graff. " 
Also: —  • 

"  Baltimore,  Dec.  28th,  1839, 
"  Wm  A.  Tucker,  Esq.,  President,  &c 

"  Sir:  We  lay  before  you  this  day,  papers  showing  the  loss  by 
fire,  on  policy  No.  5959,  which  you  will  examine. 

"  Respectfully, 

"  Hooper  &  Graff." 
Also :  — 
"  To  the  P.  and  D.  of  the  B.  F.  Ins.  Co. 

"  Gent :  You  will  take  notice,  that  I  did,  on  the  7th  December, 
1839,  transfer  all  my  right,  title,  claim,  and  interest  in  policy  No. 
5959  (Baltimore  Fire  Insurance  Co.)  to  Messrs.  Hooper  &  Graft 
You  will,  therefore,  account  to  them  for  the  loss  sustained  on 
said  policy,  and  their  receipt  will  be  good  for  the  same. 

u  Respectfully, 

C4  Richard  Edwards. 
"  Baltimore,  Jan.  9th,  1840." 

"  Baltimore  F.  Ins.  Office,  Jan.  13th,  1840. 
"  Dear  Sir :  I  wish  to  see  your  books  and  other  papers,  in  rela- 
tion to  your  loss  under  the  policy  from  this  office. 

u  Respectfully, 

"  Wm.  A.  Tucker,  Pres't 
"  P.  S.  —  On  reflection,  I  wish,  also,  to  see  the  bills  of  parcels 
of  your  purchases.    You  will  please  call  at  the  office  as  soon  as 
convenient.  Wm.  A.  Tucker,  Pres't. 

"  (Mr.  Richard  Edwards,  Farrandsville,  Clinton  county, 
Pennsylvania.  —  Care  of  Hooper  &  Graff,  Baltimore.)  " 

"  Baltimore,  Jan.  14th,  1840. 
il  W.  A.  Tucker,  Esq.,  Pres't  B.  F.  Ins.  Co. 

"Sir:  In  reply  to  your  note  of  yesterday,  I  must  beg  leave  to 
refer  you  to  Messrs.  Hooper  &  Graff,  as  you  are  well  aware 
they  are  the  only  persons  authorized  to  settle  the  claim  in  the 
policy  No.  5959.  4         Richard  Edwards." 
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Also :  —  v 

"  Baltimore,  February  11th,  1840. 
u  To  the  P.  and  D.  of  the  Baltimore  F.  I.  Co. 

u  Gent. :  We  beg  leave  respectfully  to  inform  you,  that  the 
books  of  account  of  Richard  Edwards  of,  &c,  showing  the 
amount  and  value  of  the  merchandise  covered  by  your  policy 
of  the  23d  of  October,  1839,  No.  5959,  and  subsequently  de- 
stroyed by  6re,  as  you  have  been  already  advertised,  are  in  our 
possession,  at  our  office  in  North  Street,  subject  to  your  exami- 
nation at  your  pleasure,  for  which  purpos^  we  will  deliver  them 
to  you,  if  desired  ;  and  that  we  are  ready  to  furnish  any  other 
proof  in  addition  to  that  already  communicated,  which  you  may, 
reasonably  require,  of  the  fac#and  extent  of  said  loss. 

"  We  have  the  honor  to  be, 

"  Very  respectfully,  your  obedient  serv'ts, 

"  Nelson  &  Buchanan,  Att'ys  for  R.  E." 

Also :  — 

"Baltimore  F.  Ins.  Office,  March  3d,  1840. 
"  To  Richard  Edwards,  Esq. 

"  Sir :  The  books  and  papers  you  have  left  for  the  inspection 
of  the  company,  to  sustain  your  claim  for  loss  under  a  policy 
effected  at  this  office,  were  so  numerous,  that  I  am  only  able 
now  to  state,  after  their  examination,  that  this  company  con- 
siders them  wholly  unsatisfactory  as  to  the  amount  of  your 
claim,  even  if  the  company  were  responsible  at  all.  They  deny, 
however,  any  responsibility,  by  reason  of  a  material  concealment 
as  to  the  character  of  the  risk ;  and  even  if  the  policy  ever  had 
attached,  by  reason  of  the  circumstances  attending  the  fire,  if 
any  responsibility  ever  had  existed,  it  has  all  been  discharged, 
and  your  claim  forfeited  under  the  7th  condition  of  insurance, 
annexed  to  the  policy ;  for  you  have,  on  oath,  rendered  an  ac- 
count of  loss,  in  which  you  estimate  a  lot  (of  goods)  at  Lock- 
haven  as  worth  $150 ;  which,  in  the  first  place,  was  never  in- 
tended to  be  included  in  the  policy ;  and,  in  the  second  place, 
we  suppose,  was  not  consumed  by  fire.  With  a  reservation  of 
all  objections  to  your  recovering,  in  any  form,  and  without  in- 
tending to  waive  any  of  our  rights  under  the  policy,  we  leave 
you  to  pursue  any  course  you  may  deem  expedient. 

"  Respectfully, 

"W.  A,  Tucker,  Pres't." 
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The  plaintiff  offered  proof  of  the  location  and  condition  of 
the  store,  and  its  contents ;  the  goods  left,  after  the  fire,  were 
removed  to  an  adjacent  building;  many  in  a  bad  condition, 
soiled  and  rumpled,  and  were  then  in  the  possession  of  tbe 
sheriff  of  the  county,  who  had  commenced  arranging  them,  for 
the  purpose  of  making  an  inventory.     The  witness,  on  the  next 
day  (Saturday),  assisted  the  sheriff,  who  was  then  absent  two 
days,  and  locked  up  the  goods;  as  soon  as  an  inventory  was 
finished,  a  copy  was  made  and  sworn  to  by  plaintiff.     After 
the  inventory  and   affidavit  were  finished,  they  were  put  into 
the  post  at  Farrandsville,  directed  to  Hooper  &  Graff,  Balti- 
•more.     The  inventory  and  affidavit  were  procured  for  the  plain- 
tiff as  soon  as  they  possibly  coulcfoe  done.     They  were  engaged 
two  or  three  days  in  taking  the  inventory.     Witness,  when  in 
Baltimore,  went  to  the  office  of  defendant,  and  there  saw  the 
copy  of  the  inventory,  which   he  sent  to  Messrs.   Hooper  & 
Graff,  from  F.,  in  the  possession  of  Mr.  Tucker,  the  president 
of  the  company.     Mr.  Buchanan  stated,  that  witness  was  Mr. 
Edwards'  clerk,  and  had  brought  down  all  the  books  and  papers, 
and  they  were  now  ready  to  go  into  an  examination  of  them, 
to  which  Capt.  Tucker  replied,  he  had  no  time  then  for  an  ex- 
amination, but  would  like  to  have  the  books  and  papers  sent  to 
the  office,  so  that  he  could  examine  them  at  his  leisure.     The 
interview  with  Capt.  Tucker  was  in  the  latter  part  of  January 
or  February,  1840,  and  there  was  but  one.     Deponent  reached 
Baltimore  on  the  third  day  after  he  left  Farrandsville;  the  plain- 
tiff was  in  F.  from  the  time  of  the  fire  until  January.     Tbe 
goods  were  levied  on  by  the  sheriff,  after  the  fire,  under  execu- 
tion. 

Evidence  was  also  given  by  the  plaintiff,  of  the  visit  of 
Hooper  to  the  president  of  the  company ;  the  delivery  of  the 
iuventory  and  various  accounts,  and  that  tbe  loss  was  disputed 
by  the  company,  because  Capt.  Tucker  contended,  in  a  conver- 
sation he  had  with  Edwards  and  Hooper,  that  they  had  not 
performed  the  conditions  of  the  policy,  in  rendering  an  account, 
whereby  the  company  could  ascertain  the  loss;  and  also  com- 
plained to  Mr.  Hooper,  as  the  agent  of  Edwards,  of  the  delay 
in  transmitting  the  account  and  statement  of  loss ;  and  Capt 
Tucker  complained  to  witness,  that  the  company  had  not  been 
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notified  of  the  sheriffs  sale,  which  took  place  after  the  fire,  so 
that  the  company  had  no  opportunity  of  appointing  appraisers, 
to  ascertain  the  partial  loss,  as  provided  for  by  one  of  the  con- 
ditions of  the  policy. 

The  plaintiff  also  proved  the  burning  of  his  store  on  the 
evening  of  the  18th  November,  1839;^  that  the  sheriff  who 
levied  upon  the  goods  did  not  authorize  the  taking  of  any  in- 
ventory, except  when  he  was  present ;  that  the  plaintiff  offered 
to  assist  him  in  taking  it,  and  he  had  the  assistance  of  his  clerk 
in   part.     The  sheriff  took   possession  on   the  21st  November, 

1839,  and  commenced  his  inventory  on  the  22d,  and  completed 
the  same  on  the  14th  December.  The  confusion  from  the  fire 
produced  much  delay.  Edwards  could  not  have  obtained  a 
copy  until  the  sheriff  completed  his.  The  sheriff's  sale  com- 
menced on  the  16th  December,  1839,  was  adjourned  from  day 
to  day,  and  completed  8th  January,  1840.  The  inventory  com- 
prised about  twelve  pages  of  folio  paper.  The  distance  from 
Lock  haven  to  Farrandsville  is  about  seven  miles.  Witness  was 
not  certain  whether  the  mail  came  daily  from  F.  to  L.,  or  every 
other  day,  from  the  21st  November,  1839,  to  the  1st  January, 

1840.  From  Lockhaven  to  Baltimore,  there  was  then,  and  is 
now,  a  daily  mail.  The  F.  and  L.  mail  are  united  at  L.  The 
sheriff  had  exclusive  possession,  on  and  after  the  21st  Novem- 
ber, 1839,  of  the  injured  and  remaining  goods.  The  plaintiff 
was  not  at  home  on  the  evening  of  the  fire ;  he  had  gone  to 
Lockhaven,  and  returned  about  ten  o'clock,  after  the  fire. 
There  was  a  post-office  at  Farrandsville,  and  the  mail  left  there 
on  Monday,  Wednesday,  and  Friday,  for  Baltimore,  and  if  no 
accident  happened,  a  letter  would  arrive  in  B.,  from  F.,  on  the 
night  of  the  third  day,  and  be  delivered  on  the  morning  of  the 
fourth  day.  It  was  tri-weekly  at  F.  in  1832.  In  the  spring  of 
1840,  it  was  daily.  The  mail  did  not  leave  F.  regularly,  and 
frequently  failed  to  connect  at  Williamsport.  In  1839,  there 
were  three  contracts  for  carrying  the  mail  between  F.  and 
Northumberland,  which  was  the  distributive  office ;  that  six  or 
eight  days  would  not  be  unreasonable  from  F.  to  Baltimore, 
as  the  roads  were  obstructed  at  that  time  from  the  20th  of  the 
month.  From  F.,  the  mail,  in  December,  would  be  very  uncer- 
tain.    The  mails  from  N.  to  B.,  in  Baltimore,  were  as  follows : 
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15th  November,  received  on  the  16th ;  17th  on  the  18th ;  18th 
none ;  19th  on  the  20th  ;  20th  to  27th,  each  on  the  day  follow- 
ing; to  1st  December,  none. 

The  plaintiff  also  proved,  that  before  the  11th  February,  1840, 
his  counsel  called  on  the  defendants,  and  requested  to  see  the 
preliminary  proofs  of  loss,  furnished  them  by  the  plaintiff,  but 
that  the  defendants  refused  to  show  him  the  same,  and  that  be- 
fore the  trial  of  this  case,  notice  was  given  to  the  defendants  to 
produce  the  same  in  court,  which  they  have  refused  to  do. 

The  plaintiff  prayed  the  court  to  instruct  the  jury,  "That 
if  they  believed  the  facts  set  out  in  the  foregoing  statement,  tfie 
defendants  have  waived  the  adduction,  by  the  plaintiff,  of  the 
preliminary  proofs  required  by  the  conditions  annexed  to  the 
policy  of  insurance,  and  that  such  waiver  dispenses  the  plain- 
tiff from  now  offering  evidence  of  his  having  furnished  the 
same." 

The  defendants  prayed  the  court's  opinion  to  the  jury  as  fol- 
lows :  — 

1st  That  if  they  find  from  the  evidence,  that  the  house,  in 
which  the  goods  insured  were  at  the  application  for  the  insur- 
ance, was  used  as  a  dwelling-house,  that  then  the  policy  in  this 
case  is  void  under  the  2d  article  of  the  conditions  annexed  to 
the  policy  in  question,  because  the  description  of  the  same  in 
the  application  for  insurance,  was  false. 

2d.  If  the  jury  find  the  facts  stated  in  the  first  prayer,  and 
also  find,  that  if  said  house  had  been  truly  described  as  occu- 
pied as  a  dwelling,  that  the  risk  of  the  insurance  would,  in  the 
opinion  of  the  underwriters,  have  been  considered  as  enhanced, 
and  a  higher  premium  have  been  charged  than  was  charged  in 
this  case,  that  then  the  plaintiffs  are  not  entitled  to  recover,  the 
policy  being  void  under  the  2d  article  of  the  conditions  of  in- 
surance attached  to  said  policy. 

3d.  That  the  plaintiffs  are  not  entitled  to  recover,  because 
they  have  not  offered  evidence  that  they  forthwith  gave  notice 
of  the  loss  to  the  defendants,  or  as  soon  as  possible  after  the 
fire  occurred  delivered  to  them  the  particular  account  of  their 
loss  or  damage,  signed  by  them,  as  the  nature  of  the  case  ad- 
mitted ;  and  made  proof  of  the  same  by  oath,  and  by  his  books 
and  accounts,  and  other  proper  vouchers,  as  required  .by  the  7th 
condition  attached  to  the  policy. 
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4th.  That  the  true  construction  of  the  policy  of  insurance  in 
this  case  is,  that  the  insurance  was  effected  for  the  benefit  of 
Hooper  &  Graff,  the  persons  applying  for  the  same,  as  evidenced 
by  the  order  for  insurance  of  the  28th  September,  1839,  given 
in  evidence  by  plaintiff,  and  the  terms  of  the  policy  itself;  and 
that  no  recovery  can  be  had  in  this  case  for  any  loss,  which  the 
jury  may  find  from  the  evidence,  occasioned  to  the  goods  in- 
sured, without  evidence  that  said  Hooper  &  Graff  had  a  legal 
claim  against  said  Edwards,  the  plaintiff,  and  if  there  be  any 
evidence,  then,  only  to  the  extent  of  any  such  claim  as  may  be 
shown  by  evidence. 

The  court  (Le  Grand,  A.  J.)  rejected  the  prayer  of  the  plain- 
tiff, and  also  rejected  the  first,  second,  and  fourth  prayers  of  the 
defendants,  and  granted  the  third  prayer  of  defendants. 

To  the  rejection  of  the  plaintiff's  prayer,  and  the  granting  of 
the  third  prayer  of  defendants,  the  plaintiff  excepted,  and  pros- 
ecuted this  appeal. 

The  cause  was  argued  before  Archer,  .C.  J.,  Dorsey,  Spence, 
and  Martin,  JJ.,  by  Nelson  and  W.  &  Giles,  for  the  appellant, 
and  by  R.  Johnson  8f  David  Stewart,  for  the  appellees. 

Dorsey,  J.,  delivered  the  opinion  of  the  court. 

The  bill  of  exceptions  taken  by  the  appellant  in  this  cause  is 
to  the  county  court's  refusal  to  grant  the  prayer  made  by  him, 
and  to  the  granting  of  the  third  prayer  of  the  defendants. 

The  plaintiff  prayed  the  court  to  instruct  the  jury,  "  That  if 
they  believed  the  facts  set  out  in  the  foregoing  statement,  the 
defendants  have  waived  the  adduction,  by  the  plaintiff,  of  the 
preliminary  proofs  required  by  the  conditions  annexed  to  said 
policy  of  insurance,  and  that  such  waiver  dispenses  the  plain- 
tiff from  now  offering  evidence  of  his  having  furnished  the 
same." 

Assuming  that  thfe  letter  of  the  defendants,  of  the  3d  of 
March,  1840,  was  a  flat  denial  of  the  plaintiff's  right  to  re- 
cover, upon  a  ground  going  to  the  merits  of  the  plaintiff's 
claim,  and  having  no  reference  to  the  preliminary  proofs  thereof, 
to  be  furnished  to  the  defendants  (which,  for  the  plaintiff,  is  the 
most  favorable  light  in  which  it  could  be  regarded),  the  plain- 
tiff's prayer  was  properly  rejected  by  the  court.  It  carried  the 
doctrine  of  implied  waiver  of  preliminary  proofs  far  beyond  any 
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of  the  cases  referred  to  in  support  of  it,  and  farther  than  it  can 
be  legitimately  extended  upon  the  principles  on  which  it  is 
founded. 

In  the  case  of  Allegro  v.  The  Maryland  Ins.  Co.  6  Har.  & 
John.  408,  the  preliminary  proof  omitted  to  be  furnished  to  the 
underwriters  was  the  invoice  of  the  cargo  insured,  which,  with 
all  the  preliminary  proofs  requisite  in  that  case,  were  of  such  a 
character  that  furnishing  them  by  the  insured,  at  the  date  of 
the  letter  from  the  insurance  company,  would  have  been  a  suffi- 
cient compliance  with  the  provisions  of  the  policy  in  respect  to 
the  preliminary  proofs ;  and  a  requisition  for  their  production 
could,  by  the  assured,  at  once  have  been  complied  with. 

The  principles  upon  which  the  waiver  of  preliminary  proofs 
depend  are  correctly  stated  in  the  case  of  McMasters  Sf  Bruce 
v.*  The  Western  Mutual  Ins.  Co.  25  Wend.  382,  where  the  court 
say,  "  The  law  is  well  settled,  that  if  there  be  a  formal  defect  in 
the  preliminary  proofs,  which  could  have  been  supplied  had  an 
objection  been  made  by  the  underwriters  to  pay  on  that  ground; 
if  they  do  not  call  for  a  document,  for  instance,  or  make  an 
objection  on  the  ground  of  its  absence  or  imperfection,  but  put 
their  refusal  upon  other  grounds,  the  production  of  such  further 
preliminary  proofs  will  be  considered  as  waived."  And,  speak- 
ing of  the  interviews  between  the  insured  and  the  agents  of  the 
company,  the  court  further  say,  "  Had  the  objection  been  made 
in  the  course  of  these  interviews,  the  defects  might  at  once  have 
been  remedied." 

In  the  case  of  the  JStna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  401, 
Chancellor  Walworth  says :  "  The  law  is  well  settled  in  this 
state,  that  if  there  is  a  formal  defect  in  the  preliminary  proofs 
required  by  the  policy  or  the  custom  of  the  place,  and  which 
could  probably  have  been  supplied  had  any  objection  been 
made  by  the  underwriters  to  the  payment  of  the  loss  on  that 
ground;  if  the  insurers  do  not  call  for  the  document,  or  make 
no  objection  pn  the  ground  of  its  absence  or  imperfection,  but 
put  their  refusal  to  pay  distinctly  on  some  other  ground,  the 
production  of  such  further  preliminary  proof  will  be  considered 
as  waived."  And  in  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  71,  it 
is  decided,  that  "where  the  underwriters  make  no  objection  to 
the  sufficiency  of  proof  of  interest,  but  put  their  refusal  to  pay 
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on  the  ground  that  they  are  rtot  liable  for  the  loss,  it  is  a  waiver 
of  preliminary  proof  of  interest."  Why  is  it  such  waiver  ?  Be- 
cause, had  the  objection  been  then  raised,  the  proof  of  interest, 
according  to  the  stipulations  of  the  policy,  could  then,  and 
would,  have  been  adduced  by  the  assured. 

But  what  is  the  objection  to  the  sufficiency  of  the  preliminary 
proofs  in  the  case  now  before  us  ?  It  is,  that  the  notice  of  the 
loss  by  fire  was  not  "  forthwith  "  given,  and  a  particular  account 
of  the  loss  or  damage,  "  as  soon  after  as  possible,"  delivered  by 
the  assured  to  the  assurers.  Suppose  the  objection  had  been 
raised  in  the  letter  of  the  president  of  the  insurance  company 
of  the  3d  March,  1840,  could  the  appellant  have  bettered  his 
condition  ?  Would  notice  then  given,  or  an  account  of  loss 
then  delivered,  have  been  a  compliance  with  the  conditions  of 
the  policy  ?  Unquestionably  not.  There  is  no  ground,  there- 
fore, for  the  implication  of  the  waiver  insisted  on  by  the  appel- 
lant. He  could  not  have  removed  the  objection  had  it  been 
made ;  he  has  sustained  no  injury  by  its  non-disclosure.  The 
conduct  of  the  appellees  has  lulled  him  into  no  false  security  ; 
has  prejudiced  him  neither  in  the  way  of  fraud  nor  surprise. 
Suppose,  however,  it  were  otherwise,  and  that  the  objection,  if 
raised,  could  then  have  been  obviated  by  the  appellant,  we  think 
the  letter  of  the  underwriters  of  the  3d  of  March,  1840,  repels 
every  presumption  of  any  waiver  on  their  part,  and  is  an  ex- 
plicit warning  and  annunciation  to  the  appellee  that  they  de- 
signed to  waive  nothing,  and  that  on  the  trial  of  any  action 
which  he  might  institute  against  them,  he  must  come  prepared 
to  prove  everything,  which,  according  to  the  terms  and  condi- 
tions of  the  policy  of  insurance,  it  was  necessary  to  prove  to 
entitle  him  to  recover. 

For  the  reasons  we  have  ,stated,  we  think  the  county  court 
were  right  in  rejecting  the  appellant's  prayer. 

The  third  prayer  of  the  appellees,  to  the  granting  of  which 
the  appellant  has  excepted,  as,  "  That  the  plaintiffs  are  not  enti- 
tled to  recover,  because  they  have  not  offered  evidence  that  they 
forthwith  gave  notice  of  the  loss  to  the  defendants,  or  as  soon 
as  possible  after  the  fire  occurred  delivered  to  them  the  par- 
ticular account  of  their  loss  or  damage,  signed  by  them,  as  the 
nature  of  the  case  admitted  ;  and  made  proof  of  the  same  by 
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his  oath,  and  by  his  books  and  'accounts,  and  other  proper 
vouchers,  as  required  by  the  7th  condition  attached  to  the  pol- 
icy." 

To  enable  us  to  judge  of  the  correctness  of  the  court's  con- 
duct in  granting  this  prayer,  the  meaning  of  the  terms  "  forth- 
with" and  uas  soon  as  possible,"  as  used  in  the  policy  of 
insurance,  ought  to  be  ascertained.  To  give  to  them  their 
literal  import  would,  in  almost  every  case  of  loss  by  fire  that 
occurs,  strip  the  insured  of  all  hope  for  indemnity  for  the  loss 
incurred,  and  policies  of  insurance  against  fire  would,  as  to  the 
insured,  instead  of  being  contracts  of  indemnity,  as  they  pro- 
fess to  be,  become  engines  of  fraud  and  injustice  in  the  hands 
of  the  underwriters,  and  a  recovery  by  the  insured  would  be 
rarely,  indeed  if  ever,  practicable.  Such  a  construction,  there- 
fore, has  not  been  sanctioned  by  courts  of  justice.  The  true 
meaning  of  those  terms  is,  with  due  diligence,  or  without 
unnecessary  procrastination  or  delay,  under  all  the  circum- 
stances of  the  case.  See  Inmcm  v.  Western  Ore  Ins.  Co.  12 
Wend.  461,  where  it  was  determined  that  "  forthwith,"  in  such 
a  policy,  imposes  upon  the  insured  nothing  more  than  what  is 
called  due  diligence  under  all  the  circumstances  of  the  case  ;  " 
and  Cornell  v.  LeRoy>  9  Wend.  166,  where  it  was  decided  that 
"  the  assured  is,  as  soon  after  the  fire  as  possible,  to  deliver  in 
a  particular  account  of  such  loss  or  damage,  and  this  means 
no  more  than  it  is  to  be  done  with  due  diligence  under  all  the 
circumstances  of  the  case ;  there  is  to  be  no  unnecessary  pro- 
crastination or  delay." 

In  all  ordinary  cases,  whether  due  diligence  has  been  used  by 
the  insured,  or  he  has  been  guilty  of  no  unnecessary  procrasti- 
nation or  delay  under  all  the  circumstances  of  the  respective 
cases,  are  questions  of  fact  to  be  determined  by  a  jury.  Wfe 
cannot  assent  to  the  proposition  contended  for  by  the  appellees, 
that  the  same  transmission  of  notice  of  loss  necessary  to  con- 
stitute due  diligence  on  the  part  of  the  insured  in  this  case, 
that  according  to  "  The  Law  Merchant,"  and  an  unbroken 
chain  of  decisions  of  courts  of  justice,  is  deemed  due  diligence 
by  the  holder  of  a  bill  of  exchange  or  promissory  note,  seeking 
to  charge  those  contingently  liable  for  the  payment  thereof, 
viz.:  that  notice  must  be  transmitted  to  those  sought  to  be 
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charged  by  it,  by  the  next  mail  after  the  dishonor  of  the  bill  or 
note.    Such  a  rule,  as  an  unbending  principle  of  law,  has  not, 
and  we  think  ought  not,  to  be  applied  to  contracts  like  that 
now  before  this  court.     And  in  reference  to  such  contracts,  we 
entirely  concur  with  the  views  and  principles  so  perspicuously 
and  forcibly  stated  in    note   (p)  to  page  451  of  1    Stark,  on 
Ev.,  as  follows :   "  In  general,  questions  of  reasonable  time, 
reasonable  care,  due  diligence,  probable  cause,  and  such  like, 
depend  so  much  on  their  own  peculiar  circumstances  as  not  to 
admit  conveniently  of  any  general  rules,  and  it  is  of  greater 
convenience  to  depend  on  the  judgment  and   discretion  of  a 
jury,  deciding  on  a  comparison  of  the  circumstances  with  the 
ordinary  course  of  practice,  or  with  reference  to  the  ordinary 
principles  of  fair  and  honest  dealing,  than  to  introduce  such  a 
multiplicity  of  legal  rules  and  definitions  as  would  be  necessary 
for  the  due  decision  of  cases,  subject  to  such  infinite  variety  of 
circumstance**.     It  is,  in  truth,  a   matter  of  importance  and 
obvious  policy,  rather  to  refer  questions  of  this  nature  as  mat- 
ters of  fact  to  a  jury,  than  to  frame  legal  rules  applicable  to 
particulars.     The  difficulty  of  framing  precise  rules  must,  in 
such  circumstances,  be  very  great,  for  the  reasons  adverted  to, 
unless  they  be  founded  on  some  prominent  and  decisive  inci- 
dents.    Whenever  the  court  decides  upon  circumstances,  the 
decision  would   become  a   precedent  and  rule  of  law,  and  as 
such  decision  would  afford  room,  by  comparison,  for  a  great, 
number  of  distinctions,  the  obvious  effect  would  be  to  multiply 
such  decisions  and  distinctions  to  a  very  inconvenient  and  bur- 
densome extent.     On  the  other  hand,  by  abstaining  from  legal 
decision,  except  in  cases  where  some  decisive  rule  or  principle 
of  law  is  clearly  applicable,  and  by  adopting  in  others  the  in- 
ference of  the  jury,  in  point  of  fact,  substantial  justice  is  admin- 
istered  in   simplicity,  and  free  from  perplexity  occasioned  by 
nice  and  subtle  distinctions    and  conflicting  decisions.     And 
this  is  an  advantage,  and  by  no  means  an  unimportant  one, 
incident  to  the  system  of  trial  by  jury;  the  law  can  thus  deal 
in  general  definitions,  and  leave  the  rest  as  fact  to  the  jury, 
without  multiplying  decisions  and  precedents;  but  if  the  judges, 
and  not  the  jury,  were  to  decide,  every  decision  would  become 
vol.  ii.  27 
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a  precedent,  and  legal  distinctions  would  be  multiplied  to  an 
excessive  extent." 

According  to  the  facts  in  this  case,  as  appearing  on  the 
record,  would  it  be  irrational  in  the  jury  to  conclude,  that  the 
plaintiff  had  been  guilty  of  no  want  of  due  diligence  in  not 
forwarding  a  notice  of  the  loss  by  the  mail  of  Wednesday,  by 
reason  of  his  being  so  occupied  on  Tuesday  in  doing  "  every- 
thing in  his  power  for  the  safety  and  protection  of  the  property 
insured,"  which,  by  the  express  terms  of  the  policy,  be  was 
bound  to  do,  that  he  had  neither  time  nor  opportunity  to  pot 
the  notice  in  the  post-office  in  time  for  the  mail  of  that  day  ? 

The  defendants'  third  prayer,  withdrawing  from  the  consid- 
eration and  finding  of  the  jury  the  question  as  to  due  diligence 
in  giving  notice  of  the  loss  by  fire,  and  the  question  whether 
there  was  any  unnecessary  delay  in  delivering  the  particular 
account  of  the  loss,  we  think  that  in  granting  that  prayer  the 
county  court  were  in  error. 

But,  conceding  that  we  are  wrong  in  the  opinion  we  have 
expressed,  as  to  the  tribunal  by  which  the  question  of  doe  dili- 
gence in  giving  notice  to  the  insurance  company  of  the  time  of 
loss  is  to  be  determined,  and  that  to  show  due  diligence  the 
plaintiff  must  prove  that  such  notice  was  put  into  the  post- 
office  in  time  for  the  next  mail  (after  the  fire)  from  Farrands- 
ville  to  Baltimore,  the  county  court,  in  granting  the  third  prayer 
of  the  defendants,  took  that  fact  from  the  consideration  of  the 
jury,  and  determined  it  in  the  negative ;  although  there  was 
evidence  before  the  jury  from  which  it  was  competent  for  them 
to  find,  if  they  believed  from  the  evidence  the  fact  so  to  be, 
that  such  notice  was  put  into  the  post-office  in  time  to  have 
been  transmitted  in  the  first  mail,  after  the  fire,  from  Farrands- 
ville  to  Baltimore.  On  this  ground,  if  all  others  were  wanting, 
we  think  there  is  error  in  the  court  below  in  giving  to  the  jury 
the  instruction,  prayed  for  in  the  defendants'  third  prayer. 

We  concur  with  the  county  court  in  its  rejection  of  the 
plaintiff's  prayer,  but  dissent  from  its  granting  the  defendants' 
third  prayer,  and  therefore  reverse  its  judgment 

Judgment  reversed  and  procedendo  awarded. 
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Loss.  —  Pro  rata  Adjustment. 


Zerah    H.    Coston   vs.    The    Alleghany    County    Mutual 
Insurance  Company.1  « 

(Supreme  Court,  Pennsylvania,  September  Term,  1845.) 

""*  Loss.  —  Pro  rata  Adjustment. 

t 
In  the  case  of  an  insurance  in  a  mutual  company,  if  a  loss  occur  requiring  the  proceeds  of 
all  the  deposit  notes  and  an  assessment  of  one  per  cent  upon  insured  property,  to  meet 
the  loss,  the  insured  will  not  be  compelled  to  submit  to  a  pro  rata  adjustment  of  such 
-  funds  with  other  parties  insured,  whose  property  has  subsequently,  before  the  notes  are 
collected,  been  destroyed  by  fire. 

Case  stated,  as  follows  :  — 

"  The  defendants  are  an  incorporated  company,  deriving  their 
charter  from  an  act  of  the  legislature  of  this  state,  passed  the 
4th  day  of  April,  1844,  which  act  is  made  part  of  this  case. 

41  On  the  18th  of  May,  1844,  the  defendants  issued  to  the 
plaintiff  a  policy  of  insurance,  for  the  terra  of  five  years,  for 
the  sum  of  $700,  upon  a  certain  frame  house  in  the  city  o£ 
Alleghany,  upon  the  deposit  by  him  of  his  promissory  note  fo* 
the  sum  of  dollars,  and  the  payment  of  five  per  cent,  in  con- 
formity with  the  act  of  assembly  and  the  by-laws  of  said 
company. 

"  On  the  10th  of  April,  1845,  a  fire  occurred  in  the  city  of 
Pittsburgh,  and  destroyed  property  insured  by  the  company  to 
an  amount  exceeding  the  aggregate  of  the  premium  notes  de- 
posited with  the  said  company,  inclusive  of  the  amount  paid 
thereon,  together  with  the  addition  of  one  per  cent  upon  the 
whole  amount  insured. 

"  On  the  15th  of  May,  1845,  the  directors  assessed  upon  the 
members  of  the  company  the  sum  of  twenty  per  cent,  upon  the 
amount  of  the  notes  by  them  respectively  given. 

u  On  the  16th  of  May,  1845,  the  house  of  the  plaintiff,  in- 
sured by  the  above  mentioned  policy,  was  consumed  by  fire, 
and  the  damages  sustained  were  equal  to  the  whole  amount 
covered  by  the  said  policy,  and  due  notice  of  the  loss  was  given 
to  the  defendants. 

44  On  the  9th  of  June,  1845,  the  directors  of  the  company, 
having  ascertained  that  the  whole  of  the  deposit  notes,  includ- 

*  1  Barr,  322. 
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ing  the  amount  paid  thereon,  would  not  be  sufficient  to  meet 
the  liabilities  incurred  by  the  fire  of  the  10th  of  April  and  the 
16th  of  M^y,  in  conformity  with  the  charter  did  assess  on  the 
members  the  whole  amount  of  the  unpaid  balance  of  their  re- 
spective notes,  and  in  addition  one  dollar  on  every  one  hundred 
dollars  by  them  respectively  insured  in  said  company.  The 
assets  of  the  company,  inclusive  of  the  additional  assessment 
of  one  per  cent,  just  stated,  were  not  sufficient  to  meet  the  losses 
occasioned  by  the  fire  of  the  10th  of  April.  The  defendauts 
had  paid  out  to  the  losers  by  this  last  mentioned  fire  a  dividend 
of  twenty-two  per  cent,  on  the  amount  of  their  respective 
claims." 

Judgment  was  given  on  the  special  verdict  for  the  defendant?, 

Dunlap,  for  plaintiff  in  error. 

Williams,  contra. 

The  opinion  of  the  court  was  delivered  by 

Burnside,  J.  The  opinion  of  this  court  in  the  case  of  W.  Sf 
D.  Rliinehart  v.  The  Alleghany  County  Mutual  Insurance  Com- 
pany l  decides  that  where  a  fire  has  happened,  the  company  are 
bound,  to  the  extent  of  their  funds,  to  pay  the  loss,  and  that  the 
losers  have  an  immediate  vested  interest  in  the  effects  of  the 
company.  The  company,  in  the  case  stated,  where  the  law  ap- 
propriates all  the  effects  of  the  company  to  the  first  loss,  has 
nothing  left  for  a  second  loss  by  fire ;  there  is  nothing  left  for 
the  fire  of  the  16th  of  May,  1645.  The  plaintiff  has  no  ground 
to  complain.  He  was  a  corporatee,  and  one  of  the  company, 
and  was  bound  to  know  the  consequences  of  the  fire  of  the 
10th  of  April,  1845.  Judgment  affirmed. 


Pitt  Holmes  et  al.  vs.  The  Charlestown  Mutual  Fire  In- 
surance Company.2 

(Supreme  Court,  Massachusetts,  September  Term,  1845.) 

Statement  of  Value.  —  Mistake. 

The  statement  of  the  value  of  the  premises  insured,  made  in  the  application,  is  conclusive 

upon  the  applicant. 
If  the  statement  of  the  property  insured  is  definite,  parol  evidence  will  not  be  received  to 

show  that  a  mistake  was  made,  and  that  the  policy  was  intended  to  cover  other 

property. 

*  Pott,  424.  *  10  Met.  211. 
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The  case  is  stated  in  the  opinion  of  the  court. 

Barton  Sf  Bacony  for  the  plaintiffs. 

C.  Allen,  for  the  defendants. 

Hubbard,  J.  Several  questions  of  some  importance  have 
been  raised  and  argued  in  this  case,  which  it  is  unnecessary  to 
decide.  The  question  on  which  the  case  turns  is,  What  sum 
was  actually  insured?  the  defendants  having  paid  all  which 
they  acknowledged  to  be  due,  before  the  trial  of  the  action. 

The  policy  itself  is  explicit.  It  assumes  the  risk  as  follows: 
Under  the  conditions  and  limitations  expressed  in  the  statute 
regulating  mutual  insurance  companies,  and  the  rules  and  regu- 
lations of  the  company,  the  sum  of  thirty-five  hundred  dollars 
on  their  meeting-house  and  fixtures  in  the  same,  situated  in 
Worcester  aforesaid,  on  Columbia  Street,  being  not  more  than 
three  fourths  the  actual  value  of  said  property,  as  appears  by 
the  application  for  this  insurance,  lodged  with  the  secretary  of 
this  company. 

The  rules  and  regulations  referred  to  are  to  be  taken  as  of  the 
contract  in  the  same  manner  as  if  they  had  been  introduced  into 
the  body  of  the  policy  ;  and  are  to  be  construed  either  as  repre- 
sentations of  stipulations  and  agreements,  according  to  their 
nature  and  intent.  They  differ  from  the  representations  relating 
to  marine  risks,  which  representations  are  the  statements  or 
basis  upon  which  the  contract  is  founded,  and  are  not  treated 
as  a  part  of  the  contract  itself.  As  the  owner  of  a  vessel  and 
cargo  is  generally  in  a  position  to  know  the  character,  value, 
and  situation  of  the  property  to  be  insured  much  better  than 
the  underwriters,  his  representations  are  received  and  acted 
upon  as  true;  and  if  afterwards  they  turn  out  to  be  false  in 
some  matter  or  thing  material  to  the  risk,  then,  in  consequence 
of  such  misrepresentations,  the  contract  is  avoided,  although 
the  statement  was  made  in  ignorance  or  through  mistake,  and 
not  from  a  fraudulent  design.  But  in  fire  policies  a  different 
practice  prevails,  and  the  representations,  so  far  as  they  are  dis- 
tinctly referred  to  in  the  policy,  become  parts  of  the  contract, 
and  are  to  be  construed  with  it.  Houghton  v.  Manufacturers* 
Mutual  Fire  Insurance  Co.  8  Met  114.1 

As  to  these  defendants,  it  is  one  of  their   regulations,  art** 

1  Ante,  p.  346. 
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14,  that  not  more  than  three  fourths  of  the  value  of  any  build- 
ing shall  be  insured  by  this  company.  This  is  agreeable  to  the 
provision  of  the  Rev.  Sts.  c.  37,  §  28,  on  the  subject  of  mutual 
fire  insurance  companies,  which  is,- that  the$  may  insure  for  a 
term  not  exceeding  seven  years,  upon  any  building  within  this 
state,  any  amount  not  to  exceed  three  fourths  of  the  value 
thereof.  This  is  a  wise  and  salutary  provision,  and  serves  alike 
for  the  protection  of  the  stockholders  and  the  individual  insured. 
The  design  is  to  prevent  frauds  by  making  it  an  object  with 
the  owner  to  guard  his  property  from  exposure  to  fire  and  to 
preserve  it  from  destruction  when  the  calamity  comes ;  and  by 
this  increased  security  to  induce  honest  persons,  who  are  men 
of  property,  to  become  members  of  such  companies,  and  who 
will  be  able  and  willing  to  contribute  in  the  event  of  loss. 

In  the  contract  now  under  consideration,  the  value  of  the 
building  insured  is  not  stated  in  the  policy,  and  we  are  to  resort 
to  the  application,  for  the  purpose  of  ascertaining  that  value. 
It  will  not  answer  to  take  the  sum  insured  as  furnishing  the 
evidence  of  the  value  of  the  property  by  adding  one  third  to  it; 
because  if  this  would  be  sufficient,  the  valuation  would  become 
a  matter  of  form  only,  and  the  contract  would  in  fact  be  regu- 
lated, not  by  the  value  of  the  property,  but  by  the  sum  in- 
sured ;  a  species  of  insurance  which  it  was  not  the  intent  of  the 
legislature  to  countenance,  when  granting  such  acts  of  incorpo- 
ration. 

On  referring  to  the  application,  the  value  of  the  building  is 
agreed  to  be  four  thousand  dollars,  and  the  plaintiffs  now  ask 
liberty  to  show  that  it  was  worth  a  much  larger  sum  at  the  time 
of  the  insurance.  But  such  evidence  is  inadmissible,  and  the 
valuation,  if  made  in  good  faith,  is  binding  on  both  parties. 
The  converse  of  this  proposition  has  arisen  in  two  cases  upon 
fire  policies,  and  in  them  it  is  distinctly  settled  that  the  com- 
panies were  concluded  on  the  question  of  over-valuation,  the 
same  not  being  fraudulent.  Borden  v.  Hingham  Mutual  Fire  i»- 
surance  Company,  18  Pick.  523 ;  Fuller  v.  Boston  Mutual  Fire 
Insurance  Company,  4  Met.  206.  If  then  underwriters  are  pre- 
cluded from  going  into  evidence  to  show  an  over-valuation, 
when  no  fraud  is  alleged,  owners  must  in  like  manner  be  con* 
eluded,  when  the  property  is  undervalued. 
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The  value  being  at  four  thousand  dollars,  the  contract  does 
not,  by  law,  cover  more  than  three  fourths  of  that  sum ;  for  it  is 
admitted,  and  very  properly,  that  the  words  "  and  the  fixtures  in 
the  same  "  do  not  c&nstitute  the  subject  of  a  separate  insurance. 
The  fixtures  are  a  part  of  the  building  itself,  and  are  included  in 
the  estimates  of  its  value.  They  are  like  the  term  appurte- 
nances when  applied  to  the  insurance  on  a  vessel. 

In  looking  at  the  application  we  are  strongly  inclined  to  the 
opinion  that  the  plaintiffs  intended  to  insure  three  thousand 
dollars  on  the  building,  and  five  hundred  dollars  on  the  furni- 
ture and  other  movables ;  but  the  policy  is  express  as  to  the 
subject  of  the  insurance,  and  we  cannot  change  the  contract 
and  make  one  for  the  parties,  and  apply  the  insurance  to  chat- 
tels not  insured  because  the  plaintiffs  intended  to  insure  them. 
Higginson  v.  Dally  13  Mass.  96 ;  Wiggin  v.  Boardman,  14 
Mass.  12 ;  Ewen  v.  Washington  Ins.  Co.  16  Pick.  502 ;  Miller 
v.  Travers,  8  Bing.  244. 

It  is  said  that  the  proposals  were  filled  out  by  the  agent  of 
the  defendants,  and  so  the  company  are  bound  either  to  admit 
parol  evidence  of  the  alleged  mistake,  or  to  alter  the  policy  in 
conformity  to  the  application.  The  person  who  made  out  the 
property  was  at  least  as  much  the  agent  of  the  plaintiffs  as  of 
the  company,  in  doing  this  act;  but  however  viewed,  it  cannot 
affect  the  contract  as  it  exists,  nor  open  the  door  for  the  admis- 
sion of  parol  evidence  to  alter  its  provisions.  In  what  manner 
a  court  of  equity  would  treat  an  application  to  amend  a  pol- 
icy, we  are  not  called  upon  here  to  decide. 

Besides,  the  policy  was  delivered  to  the  plaintiffs,  and  they 
must  be  presumed  to  have  examined  it  at  the  time  they  re- 
ceived it,  to  have  known  what  it  contained,  and  to  have  under- 
stood its  import  But  they  slept  over  it  nearly  four  years,  with- 
out requesting  any  alteration  therein,  until  the  loss  happened, 
when  the  rights  and  liabilities  of  the  respective  parties  were 
fixed,  and  the  directors  might  not  feel  authorized  to  alter  the 
terms  of  the  policy. 

The  plaintiffs,  having  received  three  fourth  parts  in  value  of 
the  building,  as  insured  and  valued  by  the  terms  of  the  con- 
tract, the  nonsuit  must  stand. 

See  Hare  v.  Barstow,  8  Jur.  928,  ante,  5  Rawle,  342  (1835) ;  Franklin  Ins.  Co. 
284 ;  Moliere  v.  Pennsylvania  Fire  Ins.  Co.    v.  Drake,  2  B.  Mon.  47,  ante,  98. 
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Mutual  Insurance.  —  Deposit  Notes.  —  Rights  of  Insured. 


W.  &  D.  Rhinehart  vs.  The  Alleghany  County   Mutual 
Insurance  Company.1    In  error. 

(Supreme  Court,  Pennsylvania,  September  Term,  1845.) 
Mutual  Insurance.  —  Deposit  Notes.  —  Eights  of  Insured. 

The  deposit  notes  of  a  mutual  insurance  company  are  part  of  its  capital,  and  the  direc- 
tors are  bound  to  call  in  a  sufficient  amount  on  them  to  pay  the  insured,  who  are  losers 
by  fire. 

Where  a  loss  by  fire  takes  the  entire  funds  of  the  company,  the  losers  have  an  immeditte 
vested  interest  in  the  effects  of  the  corporation.  If  the  notes  are  insufficient  to  pay  all 
the  losers,  then  the  whole  amount  of  the  notes  and  effects  of  the  company,  together 
with  one  per  cent,  on  the  amount  of  the  property  insured  and  destroyed,  must  be  called 
in  by  the  directors,  and  divided  pro  rata  amongst  them. 

An  amicable  action  of  debt  was  entered,  in  which  the  de- 
fendant in  error  was  the  plaintiff'  below ;  and  a  case  stated  in 
the  nature  of  a  special  verdict,  for  the  opinion  of  the  district 
court  of  Alleghany  county,  from  which  it  came  up  on  a  writ  of 
error.     It  was  as  follows :  — 

The  plaintiff'  is  an  incorporated  company,  deriving  its  charter 
under  an  act  of  the  legislature  of  this  state,  passed  the  4th 
day  of  April,  a.  d.  1844  (prout  the  said  act),  made  a  part  of 
this  case. 

The  said  company  were  duly  organized  within  a  short  period 
after  its  creation,  and  proceeded  to  issue  policies  of  insurance, 
in  conformity  with  the  provisions  of  said  act,  to  about  four 
hundred  and  seventy-five  applicants,  and  for  an  amount  ex- 
ceeding the  sum  of  $1,100,000. 

The  defendants  on  the  5th  day  of  April,  a.  d.  1845,  became 
members  of  said  company,  by  effecting  an  insurance  therein  for 
the  term  of  five  years  from  that  date  upon  their  machinery  and 
stock  in  trade,  as  tobacconists,  in  the  sum  of  $2,500,  upon  de- 
posit of  their  promissory  note  (payable  to  the  said  company 
or  its  treasurer,  in  such  portions,  and  at  such-  times,  as  the  direc- 
tors thereof  might,  agreeably  to  their  act  of  incorporation,  re- 
quire) for  the  sum  of  $200,  being  the  amount  determined  by 
said  directors;  and  upon  the  payment  of  five  per  cent  of  the 
said  amount  thereupon,  in  conformity  with  the  charter  and  by- 

1  1  Barr,  359. 
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laws  of  the  said  company.  On  the  10th  day  of  April,  1845,  a 
fire  occurred  in  the  city  of  Pittsburgh,  which  resulted  in  the 
destruction  of  property  insured  by  said  company  to  the  amount 
of  072,000,  and  upwards  (as  ascertained  by  the  directors 
thereof),  and  exceeding  in  value  the  whole  amount  of  the  pre- 
mium notes  and  other  resources  of  the  company,  together  with 
the  additional  sum  of  one  dollar  on  every  one  hundred  dollars 
insured  by  them,  at  the  time  of  said  fire  or  afterwards. 

On  the  15th  of  the  same  month  of  April,  the  directors  of  the 
said  company,  at  a  special  meeting  convened  in  reference  to 
•  that  calamity,  and  with  a  view  to  the  losses  sustained  thereby, 
directed  a  call  upon  the  members  thereof  for  the  sum  of  twenty 
per  cent,  on  the  amount  of  the  premium  notes  by  them  respec- 
tively given,  payable  in  thirty  days  thereafter  to  the  treasurer  of 
the  company,  of  which  notice  was  duly  given,  in  pursuance  of 
the  act  of  assembly  and  by-laws  of  said  company. 

Afterwards,  to  wit,  on  the  9th  of  June,  1845,  the  directors 
of  the  company,  having  been  duly  notified  of  the  losses  sus- 
tained by  the  members  thereof,  by  the  said  fire  of  the  10th 
of  April,  upon  property  insured  therein,  and  having  duly  ascer- 
tained the  same,  and  moreover  that  the  whole  of  the  deposit 
notes  and  other  resources  of  said  company  would  not  be  suffi- 
cient to  pay  said  losses,  did,  in  conformity  with  the  terms  of 
their  charter  assess  on  the  members  thereof  the  whole  amount 
of  the  unpaid  balance  of  their  respective  notes;  and  in  addi- 
tion thereto,  the  sum  of  one  dollar  on  every  hundred  dollars  by 
them  respectively  insured,  to  be  paid  to  the  treasurer  of  the 
company  on  or  before  the  10th  of  July  then  next  ensuing, 
whereof  due  public  notice  was  also  given  in  the  manner  pre- 
scribed by  the  charter  and  by-laws  of  the  company. 

The  defendants  paid  the  amount  of  the  first,  or  twenty  per 
cent,  assessment,  but  denying  their  liability  under  the  subse- 
quent call,  refused  to  pay  either  the  balance  of  their  deposit 
note,  or  the  one  per  cent,  additional,  assessed  and  required  as 
aforesaid,  and  this  suit  is  brought  for  the  recovery  thereof. 

The  court  were  of  opinion  that  the  plaintiff  was  entitled  to 
recover  the  whole  unpaid  balances  of  the  deposit  note  of  the 
defendants,  together  with  the  additional  sum  of  one  per  cent. 
on  the  amount  of  their  insurance  in  the  company,  and  accord- 
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ingly  rendered  judgment  on  the  special  verdict  for  tjie  plaintiff, 
which  the  defendants  now  assign  for  error  here. 

Dunlop,  for  plaintiffs  in  error. 

Williams,  contra. 

The  opinion  of  the  court  was  delivered  by 

Burnside,  J.  Mutual  insurance  companies  are  of  modem 
growth.  Their  leading  principle  is,  that  each  person  whose  prop- 
erty is  insured  becomes  a  corporator,  and  a  member  of  the  com- 
pany. The  act  incorporating  the  Alleghany  County  Mutual 
Insurance  Company  binds  every  member  of  the  company  to 
pay  his  deposit  note,  when  it  is  required  to  pay  the  loss  occa- 
sioned by  fire. 

The  deposit  notes  are  the  capital  of  the  company.  If  the 
notes  are  insufficient,  the  losers  receive  a  pro  rata  dividend  of 
the  whole  amount  of  the  notes  and  effects  of  the  company,  and 
an  additional  assessment  not  exceeding  one  dollar  on  every 
hundred  insured.  When  a  fire  occurs  which  takes  the  whole 
funds  of  the  company,  the  losers  have  an  immediate  vested  in- 
terest in  the  funds  of  the  corporation,  to  the  extent  of  their 
loss.  Where  a  loss  is  within  the  insurance,  the  charter  binds 
them  to  pay  to  the  full  extent  of  their  ability.  The  plaintiffs 
in  error,  by  their  by-laws,  made  insurances  for  five  years.  After 
the  distressing  fire  in  the  city  of  Pittsburgh  of  the  10th  of  April, 
1845,  they  made  a  call  of  twenty  per  cent,  on  their  premium 
notes,  and  contend  that  this  is  as  much  as  they  are  bound  to 
call  in,  in  any  one  year.  In  this  way  they  desire  to  apportion 
their  effects,  so  as  to  have  a  fifth  of  their  capital  to  meet  any 
loss  which  may  happen  to  them  that  year.  This  construction 
would  be  contrary  to  justice  and  the  express  provisions  of  their 
charter.  The  directors  of  the  company  are  bound  to  call  in  an 
amount  equal  to  the  loss.  If  the  loss  exceeds  the  effects  of  the 
company,  they  are  to  be  paid  pro  rata.  The  corporators  were 
bound  to  know  the  terms  on  which  they  were  insured.  The 
safety  of  a  mutual  iusurance  company  is,  to  be  careful  in  uot 
insuring  much  property  at  any  one  point.  The  more  their  in- 
surances are  scattered,  the  better  for  the  company.  The  corpo- 
ration has  no  defence  in  the  case  stated. 

Judgment  affirmed. 
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Catron  vs.  The    Tennessee    Marine    and    Fire    Insurance 

Company.1 

(Supreme  Court,  Tennessee,  December  Term,  1845.) 

Misrepresentation.  —  Ownership.  — Over-valuation. 

A  description  of  the  property  to  be  insured  as  if  the  applicant  were  the  sole  owner,  when 

in  fact  he  is  only  a  tenant  in  common,  avoids  the  policy. 
A  gross  over-valuation,  as  representing  the  property  worth  $12,000,  when  it  was  worth 

only  $8,000,  avoids  the  policy. 

This  is  a  bill  which  was  filed  in  the  chancery  court  at  Frank- 
lin, by  Catron  against  the  Tennessee  Marine  and  Fire  Insur- 
ance Company  and  George  F.  Napier.  It  was  tried  by  Chan- 
cellor Cahal,  on  bill,  answer,  replication,  and  proof.  He  dis- 
missed the  bill  and  complainant  appealed. 

Meigs,  for  complainant. 

Fogg,  for  the  insurance  company. 

Turley,  J.,  delivered  the  opinion  of  the  court.  Some  time 
in  the  month  of  December,  1838,  Geo.  F.  Napier,  one  of  the 
defendants,  made  a  written  proposal  for  a  policy  of  insurance 
to  the  Tennessee  Marine  and  Fire  Insurance  Company,  which 
is  in  the  words  and  figures  following,  viz. :  — 

"  I  wish  a  furnace  and  forge  insured,  viz. :  the  furnace  is  sit- 
uated in  Lawrence  county,  Chief's  Creek,  stock  composed  of 
brick  and  rock ;  one  bridge-house,  one  bellows-house,  one  coal- 
house,  one  potting-house,  one  metal-house,  all  of  wood,  twelve 
thousand  dollars.     Amount  wished  five  thousand  dollars. 

"Forge,  situated  in  Lawrence  county,  Chief's  Creek,  two 
miles  below  the  furnace  ;  one  large  forge-house,  40  feet  square  ; 
one  bellows-house,  25  feet  square  ;  one  tern  peri  ng-cupola,  3  fore- 
bays,  and  three  water-wheels  and  fixtures,  ten  thousand  dollars, 
amount  wished  five  thousand  dollars. 

"  Buffalo  Iron  Works.  Geo.  F.  Napier." 

The  company  accepted  of  the  terras  proposed,  and  on  the 
17th  day  of  December  granted  a  policy  of  insurance  upon  the 
premises  against  a  loss  by  fire,  to  the  amount  of  ten  thousand 
1  6  Humphreys,  176. 
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dollars,  viz.:  five  thousand  on  the  furnace  and  its  fixtures,  and 
five  thousand  on  the  forge  and  its  fixtures.  The  furnace  and 
all  its  fixtures,  except  the  coal-house,  were  in  a  short  time  after 
the  effectuation  of  the  policy,  to  wit,  on  the  night  of  the  21st 
and  22d  of  December,  1838,  destroyed  by  fire,  and  thereupon 
Napier  proceeded  to  take  such  steps  as  seemed  to  him  proper 
to  make  his  contract  of  insurance  effectual  against  the  com- 
pany, but  the  company,  under  the  circumstances  of  the  case, 
refused  the  indemnity. 

John  Catron,  claiming  to  be  a  creditor  of  the  said  Geo.  F 
Napier,  on  the  21st  day  of  May,  1841,  filed  this,  his  bill  of  com- 
plaint, in  the  chancery  court  at  Franklin,  against  Geo.  F.  Na- 
pier and  the  Tennessee  Marine  and  Fire  Insurance  Compauy, 
alleging  the  fact  of  such  indebtedness  to  him  on  the  part  of  said 
Napier ;  that  he  had  removed  himself  out  of  the  jurisdiction  of 
the  state,  and  the  fact  that  the  Tennessee  Marine  and  Fire  In- 
surance Company  was  iudebted  to  him  by  virtue  of  the  policy 
of  insurance,  in  the  sum  of  five  thousand  dollars,  and  prays 
that  it  be  attached  in  his  hands,  and  appropriated  by  a  decree  of 
the  court  to  the  payment  of  his  debt. 

A  decree  of  this  character  is  resisted  by  the  company  upon 
several  grounds:  — 

1st  It  is  contended,  that  there  is  no  proof  in  the  record 
showing  that  John  Catron,  the  complainant,  is  a  creditor  of  de- 
fendant, George  F.  Napier. 

We  have  no  doubt  that  in  point  of  fact,  out  of  the  record, 
the  indebtedness  does  exist ;  but  it  would  be  difficult  to  estab- 
lish its  existence  by  any  proof  in  the  record  ;  most  certainly  the 
amount  of  such  indebtedness  cannot  be  so  established ;  but  we 
do  not  think  that  an  investigation  and  determination  of  this 
question  is  at  all  material  for  the  determination  of  this  case,  as 
we  are  well  satisfied,  that  upon  other  points  made,  it  must  be 
decided  against  the  complainant,  and  in  favor  of  the  insurance 
company ;  and  therefore  have  not  deemed  it  necessary  to  in- 
quire minutely  whether  there  is  any  sufficient  proof  of  the  in- 
debtedness charged  in  the  bill. 

2d.  It  is  contended,  that  George  F.  Napier,  at  the  time  the 
policy  of  insurance  was  effected,  was  the  owner  of  only  one 
half  of  the  premises  insured  ;  which  fact  he  did  not  disclose  to 
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the  company  at  the  time,  and  that  this  neglect,  whether  fraudu- 
lent or  innocent,  vitiates  the  policy. 

The  facts  material  for  the  consideration  of  this  point  are: 
George  F.  Napier  and  FeHx  Catron  bought,  as  joint  tenants, 
the  premises  insured  from  John  Catron,  the  complainant,  who 
conveyed  to  them  by  deed  in  fee  simple,  under  which  they  en- 
tered in  possession,  they  having  continued  for  a  considerable 
time  in  the  use  and  occupation  of  the  Iron  Works.  Felix  Ca- 
tron proposed  in  writing  to  sell  his  interest  therein,  upon  speci- 
fied terms,  to  George  F.  Napier,  to  which  he  replied,  that  he 
would  take  his  interest  upon  the  terms  proposed,  supposing  the 
debts  of  the  establishment,  which  by  the  terms  he  was  to  pay, 
did  not  amount  to  more  than  twelve  thousand  dollars. 

Nothing  further  appears  to  have  been  done  by  the  parties  to 
effectuate  this  arrangement;  no  conveyances  were  ever  made; 
Napier  never  complied  with  any  of  the  terms  of  the  proposition 
on  his  part;  it  does  not  appear  whether  the  debts  due  were 
more  or  less  than  twelve  thousand  dollars.  Felix  Catron  con- 
tinued to  reside  at  the  works  up  to  the  time  of  the  destruction 
of  the  furnace  by  fire ;  and  appears  to  have  been  greatly  agi- 
tated and  distressed  at  the  happening  of  that  event,  and  much 
more  so,  indeed,  than  George  F.  Napier  himself. 

All  these  facts  are  totally  inconsistent  with  the  idea  that  a 
sale  had  been  made  by  Felix  Catron  of  his  moiety  of  the 
premises. 

We'  are  constrained  to  say,  that  the  proposition  to  sell,  which 
was  made  and  accepted  upon  the  terms  stated,  was  never  car- 
ried into  execution,  for  some  reason  which  does  not  appear  of 
record,  but  most  probably,  either  because  Napier  could  not,  or 
would  not  comply  with  the  terms  thereof,  or  because  the  debts, 
upon  being  ascertained,  amounted  to  more  than  twelve  thou- 
sand dollars.  This  being  so,  George  F.  Napier  was  the  owner 
.only  of  one  undivided  moiety  of  the  premises  insured.  This 
fact  was  not  communicated  to  the  insurance  company,  and  he 
effected,  as  we  have  seen,  an  insurance  upon  the  whole  estate  in 
bis  own  name,  and  for  his  own  benefit.  Now,  does  this  vitiate 
the  insurance?  We  think  it  does.  If  the  insurance  company 
had  been  informed  by  Napier  that  he  was  only  the  owner  of 
one  half,  they  surely  would  not  have  permitted  him  to  effect  an 
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insurance  on  more  than  that  half;  they  might  not  have  insured 
at  all.  For  Napier  being  the  owner  of  only  one  half  of  the 
property  insured,  he  had  in  the  first  place  only  one  half  as  much 
interest  in  protecting  it  from  destruction  by  fire  as  he  would 
have  had  otherwise. 

In  the  second  place,  being  the  owner  of  only  one  half,  and 
having  insured  for  the  whole  in  his  own  name,  and  for  bis  own 
benefit,  he  had  much  higher  temptation  to  apply  the  brand  with 
his  own  hand. 

And  in  the  third  place,  had  the  corporation  known  that  Felix 
Catron  was  the  owner  of  the  one  half,  they  might  not  have 
chosen  to  risk  upon  his  care  and  diligence,  in  securing  the 
property  from  loss. 

In  the  case  of  Williams  v.  Smithy  2  Caines'  Rep.  13,  Living- 
ston, J.,  delivering  the  opinion  of  the  court,  says:  "  It  is  essen- 
tial to  the  validity  of  every  contract  of  this  kind,  viz.,  Insur- 
ance, that  an  account  be  given  to  the  underwriters  of  every 
material  fact,  which  enhances  the  risk.  This  account,  in  other 
words,  should  be  exact  and  complete,  because  the  insurer  com- 
putes his  risk  by  it  If,  therefore,  any  circumstances  be  sup- 
pressed or  concealed  which  the  insured  knows  to  exist,  and  which 
if  declared  would  entitle  the  other  party  to  demand  a  higher  pre- 
mium, the  contract  is  void ;  for  every  intentional  concealment  of 
circumstances  which  vary  the  risk,  is  regarded  as  a  fraud. 

"  But  it  is  not  only  a  fraudulent  concealment,  or  misrepre- 
sentation, that  will  vitiate  a  policy.  If  a  misrepresentation  be 
made  from  oversight,  or  with  the  utmost  good  faith,  and  with- 
out any  design  to  impose,  still  if  it  be  a  material  fact,  and  not 
true,  there  is  an  end  of  the  policy. 

"  There  is  no  reason  why  the  same  rule  should  not  apply  to 
unintentional  concealment,  nor  ought  it  to  form  any  excuse, 
that  the  assured  knew  nothing  of  the  fact  concealed.  He  is 
supposed,  and  ought  to  know  everything  material  that  relates 
to  the  subject  of  insurance,  and  is  to  be  presumed  to  be  in  a 
situation  to  lay  before  the  underwriters  every  matter  necessary 
to  form  a  just  estimate  of  the  risk  he  is  about  to  assume.  The 
property  is  his,  and  by  a  moderate  degree  of  attention  he  might 
obtain  every  necessary  information  respecting  it.  If  he  does 
not,  he  must  be  deemed  guilty  of  negligence,  for  which  he  alone 
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ought  to  suffer.  If  neither  of  the  parties  knew  of  a  circum- 
stance which  subsequent  events  have  discovered  to  be  impor- 
tant, the  contract  is  founded  in  mutual  error,  in  which  case  the 
parties  cannot  be  said  to  have  assented  to  it  If  the  assured 
had  known  the  circumstances  he  would  not  have  effected  an 
insurance  at  all,  or  would  have  declared  it  to  the  underwriters, 
who  would  have  declined  the  risk  altogether,  or  have  asked  an 
increase  of  premium." 

This  principle,  the  judge  adds,  accords  with  those  laid  down 
and  illustrated  by  Mr.  Millar  in  his  Law  of  Insurance :  "  Every 
instance  of  misrepresentation  and  concealment,"  says  this 
learned  author,  "  however  unintentional,  if  it  varies  the  risk  un- 
dertaken in  the  minutest  particular  from  that  understood,  de- 
stroys the  consent  of  parties,  and  annuls  the  contract." 

It  implies  not  only  mistakes,  but  mistakes  founded  in  fault; 
"  culpa  lata"  say  the  civilians,  "  cequo  paratur  doh" 

In  the  case  of  Smith  v.  Williams,  2  Caines'  Cases,  110,  Lan- 
sing, Chancellor,  who  delivered  the  opinion, says  :  "The  insurer 
is  a  perfect  stranger  to  the  subject  insured ;  whatever  relates  to 
it  must  be  considered  as  particularly  resting  in  the  knowledge 
of  the  assured,  and  the  law  imposes  it  on  him  to  acquire  a 
competent  information  respecting  it. 

"  This  is  a  salutary  and  well  established  rule.  For  how  is  it 
possible  to  determine,  with  unerring  certainty,  the  exact  state  of 
intelligence  he  possessed  ?  or  what  portion  of  the  ignorance  be 
possesses,  is  to  be  attributed  to  his  want  of  exertion,  or  to  his 
wish  of  concealment  of  latent  defects  which  may  affect  his  in- 
terest?" 

"  If  he  does  not  possess  full  knowledge  of  every  circumstance 
respecting  it,  involving  the  interest  of  others,  it  may  be  his  mis- 
fortune, but  it  must  be  legally  imputed  to  hjm  as  a  fault." 

In  tbe  case  of  the  Columbian  Insurance  Company  v.  Lawrence^ 
2  Peters'  Rep.  25,  Lawrence  and  Poindexter,  in  the  offer  made 
for  the  insurance,  described  the  property  as  belonging  to  them? 
without  any  qualifying  terms  which  would  lead  the  mind  to 
suspect  that  their  title  was  not  complete  and  absolute.  The 
title  of  the  assured  was  subject  to  contingencies,  and  was  held 
under  contracts  which  had  become  void  by  the  non- performance 
of  the   same.    Mr.   Chief  Justice  Marshall,  who  delivered  the 
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opinion  of  the  court,  in  commenting  upon  this  branch  of  the 
case,  says:  "  The  assured  have  not  proved  such  an  interest  as 
is  described  in  the  original  offer  for  insurance.  The  contract 
for  insurance  is  one  in  which  the  underwriters  generally  act  on 
the  representation  of  the  assured,  and  that  representation  ought 
consequently  to  be  fair,  and  to  omit  nothing  which  is  material 
for  the  underwriters  to  know.  It  may  not  be  necessary  that  the 
person  requiring  insurance  should  state  every  incumbrance  on 
his  property,  which  it  might  be  required  of  him  to  state  if  it 
was  offered  for  sale;  but  fair  dealing  requires  that  he  should 
state  everything  which  might  influence,  and  would  probably 
influence  the  mind  of  the  underwriter  in  forming  or  declining 
the  contract  A  building  held  under  a  lease  for  years,  about  to 
expire,  might  be  generally  spoken  of  as  the  building  of  the 
tenant;  but  no  underwriter  would  be  willing  to  insure  it  as  if 
it  was  his ;  and  an  offer  for  insurance,  stating  it  to  belong  to 
him,  would  be  a  gross  imposition." 

u  Generally  speaking,  insurances  against  fire  are  made  in 
the  confidence  that  the  assured  will  use  all  the  precautions  to 
avoid  the  calamity  insured  against  which  would  be  suggested 
by  his  interest.  The  extent  of  this  interest  must  always  in- 
fluence the  underwriter  in  taking  or  rejecting  the  risk,  and  in 
estimating  the  premium.  So  far  as  it  may  influence  him  in 
these  respects,  it  ought  to  be  communicated  to  him.  Under- 
writers do  not  rely  so  much  upon  the  principle  as  on  the  in- 
terest of  the  assured,  and  it  would  seem,  then,  to  be  always 
material  that  they  should  know  how  far  this  interest  is  engaged 
in  guarding  the  property  from  loss.  Marshall,  in  treating  on 
insurance  against  fire,  p.  789,  b.  4,  ch.  2,  says : — 

"'It  is  not  necessary,  however,  in  order  to  constitute  an  in- 
surable interest,  thajt  the  assured  shall  in  every  instance  have 
the  absolute  and  unqualified  property  of  the  effects  insured. 

u  4  A  trustee,  a  mortgagee,  a  reversioner,  a  factor  or  agent,  with 
the  custody  of  goods  to  be  sold  upon  commission  may  insure; 
but  with  this  caution,  that  the  nature  of  the  property  be  dis- 
tinctly specified.' 

"  In  all  the  treatises  on  insurance,  and  in  all  the  cases  in  which 
the  question  has  arisen,  the  principle  is,  that  a  misrepresenta- 
tion which  is  material  to  the  risk  avoids  the  policy. 


Digitized  by 


Google 


Catkon  v.  Tennessee  M.  &  F.  Ins.  Co.  6  Humphreys,  176.    433 

Misrepresentation.  —  Ownership.  —  Over-valuation. 

"  In  this  case  the  circuit  court  has  decided  that  there  is  no 
misrepresentation;  that  the  interest  of  the  assured  was  truly 
described  in  the  offer  for  insurance ;  and  consequently  no  ques- 
tion as  to  the  materiality  of  the  supposed  variance  was  sub- 
mitted to  the  jury.  As*  this  court  is  of  opinion  that  a  precarious 
title  depending  for  its  continuance  on  events  which  might  or 
might  not  happen,  is  not  such  a  title  as  is  described  in  the  offer 
for  insurance,  construing  the  words  of  that  offer  as  they  are  to 
be  fairly  understood,  the  circuit  court  has  in  this  respect  mis- 
directed the  jury." 

This  case  carne  up  again  for  consideration,  and  is  again  re- 
ported in  10  Peters,  507.  Mr.  Justice  Story,  in  delivering  the 
opinion  of  the  court,  reaffirms  the  doctrine  as  it  had  been  pre- 
viously laid  down  by  Mr.  Marshall/  He  says :  "  The  next  ques- 
tion which  arises  is  whether  there  has  been  in  the  proposal  for 
insurance  a  misrepresentation  of  the  interest  of  the  assured  hit 
the  property  insured,  and  if  there  has  been,  whether,  if  that  rep- 
resentation is  material  to  the  risk  and  would  have  enhanced 
the  premium,  it  avoided  the  policy. 

"  The  proposal  for  insurance  describes  the  property  and  in- 
terest thus :  *  What  premium  will  you  take  to  insure  the  fol- 
lowing property  belonging  to  Lawrence  and  Poindexter  for  one 
year,  against  loss  or  damage  by  fire,  on  their  stone-mill,  four 
stories  high,  covered  with  wood,  situate,'  &c.  It  was  decided 
by  the  court  in  the  former  case  reported  in  2  Peters'  Rep.  47, 
that  the  real  interest  existing  in  Lawrence  and  Poindexter,  at 
the  time  of  the  proposal,  was  not  such  as  is  described  therein. 
It  was  further  decided  by  the  court  in  the  same  case,  that  a 
misrepresentation  of  the  interest  of  the  assured,  which  is  mate- 
rial to  the  risk,  would  avoid  the  policy. 

u  We  think  the  reasoning  of  that  case  upon  this  point  entirely 
satisfactory,  and  founded  in  the  true  exposition  of  the  contract 
of  insurance.  Whenever  the  nature  of  this  interest  would  have 
or  might  have  a  real  influence  upon  the  underwriter,  either  not 
to  underwrite  at  all,  or  not  to  underwrite  except  at  a  higher 
premium,  it  must  be  deemed  material  to  the  risk,  and  if  so,  the 
misrepresentation  or  concealment  will  avoid  a  policy." 

These  authorities  are  decisive  of  the  question,  and  establish 
beyond   a  doubt,  that  if  the  insured  at  the  time  of  his  insur- 
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ance  represents  his  interest  in  the  property  to  be  greater  than 
it  is,  the  policy  is  void,  and  this  whether  the  misrepresentation 
be  the  result  of  ignorance  or  design. 

The  case  of  Strong  v.  Manufacturing  Insurance  Company, 
10  Pickering,  40,  if  it  were  at  variance  with  these  cases,  could  not 
influence  our  judgments  against  them,  but  upon  scrutiny  it  will 
be  found  not  to  be  so  much  at  variance,  if  at  all,  as  at  first 
might  be  supposed.  The  same  general  principles  of  law  are 
certainly  laid  down  in  it,  and  if  there  be  a  variance,  it  is  only 
in  the  application  of  those  principles  to  the  case  then  under 
consideration. 

Wilde,  J.,  who  delivered  the  opinion,  says  :  "  But  the  prin- 
cipal objection  on  which  the  defendant's  counsel  rely,  is,  that 
the  plaintiff  did  not  make  a  full  aiid  fair  representation  of.  his 
interest,  and  that  there  was  such  concealment  as  vitiated  the 
policy. 

"  Undoubtedly  the  plaintiff  was  bound  to  make  a  full  and 
fair  exposition  of  all  the  facts  and  circumstances  relating  to  the 
condition  and  value  of  the  property  insured,  and  to  disclose  his 
interest  therein  as  far  as  was  material  to  the  risk.  But  we  do 
not  perceive  how  the  incumbrances  on  the  plaintiffs  property 
could  be  considered  as  material  to  the  risk ;  the  destruction  of 
the  house  did  not  extinguish  the  mortgage  debts,  so  that  he 
was  interested  in  the  full  amount  of  the  value  of  the  property 
insured.  It  was  not  necessary  to  specify  in  the  policy  that  the 
property  was  under  mortgage." 

Now  it  is  obvious  that  the  court  in  this  case,  after  establish- 
ing the  same  general  principles  as  the  cases  we  have  referred 
to,  only  excluded  the  case  then  under  consideration  from  their 
operation,  because  it  held  that  the  interest  of  the  assured  was 
coextensive  with  the  estate  insured,  and  that  he  had  as  great 
inducements  to  protect  it  from  loss  as  if  it  had  not  been  mort- 
gaged, the  burning  of  the  house  still  leaving  the  mortgage  debt 
unpaid. 

Now,  in  all  other  cases  it  was  held  that  the  interest  of  the 
assured  was  not  coextensive  with  the  estate  insured,  and  that 
there  were  not  as  high  inducements  to  protect  the  property  from 
►ss. 
Such  is  this  case :  the  Iron  Works  insured  are  represented  by 


Digit 


zed  by  GoOgk 


vTRON  v.  Tennessee  M.  &  F.  Ins.  Co.  6  Humphreys,  176.    435 

Or  Misrepresentation.  —  Ownership.  —  Over-valuation. 

«  ~~ ~ ■ — 

Jieo.  F.  Napier  as  belonging  to  him,  when  he  was  only  the 
owner  of  one  half  thereof;  his  interest  was  noj;  coextensive  with 
the  estate,  and  in  consequence  of  this  misrepresentation  the 
insurance  company  have  been  misled  as  to  the  amount  of  care 
which  his  interest  would  recommend  him  to  take  in  the  preser- 
vation of  the  property.  Upon  principle  and  authority  then  the 
policy  of  insurance  is  void,  and  cannot  be  enforced  against  the 
corporation. 

Here  we  might  rest  this  case,  but  there  are  two  grounds  of 
defence  relied  upon  by  the  corporation,  which  we  deem  it 
proper  to  notice :  these  are,  that  the  policy  is  also  avoided  by 
reason  of  over-valuation  of  the  furnace  with  its  fixtures,  which, 
as  we  have  seen,  was  estimated  at  $12,000  by  the  assured,  and 
that  the  policy  was  obtained  in  fraud  by  Napier,  with  a  view 
to  its  destruction,  in  order  to  charge  the  insurance  office.  We 
have  no  doubt  from  the  proof  that  the  property  was  grossly 
overvalued,  having  been  estimated  at  some  $4,000  more  than 
it  was  really  worth.  This  of  itself  would  avoid  the  policy ;  for 
although  it  is  true  that  slight  over-estimates,  such  as  a  man 
might  in  the  valuation  of  his  property  honestly  make,  would 
not  vitiate  a  policy  of  insurance,  yet  it  is  equally  true  that  an 
over-estimate  such  as  shocks  the  sense,  and  shows  that  it  could 
not  have  been  made  but  by  design,  will.  .  This,  an  over-estimate 
of  one  third,  surely  is.  As  to  the  fraudulent  intent  of  the  as- 
sured, in  procuring  the  policy  with  a  design  of  destroying  the 
property  himself,  without  undertaking  to  assert  the  fact  to  be 
so,  we  are  constrained  to  say  that  there  is  too  much  reason  for 
believing  that  he  did,  and  that  he  carried  the  nefarious  design 
into  execution. 

What  are  the  facts  from  which  our  inference  is  made  not 
improbable?  During  the  whole  period  of  time  in  which  the 
furnace  was  in  blast  it  was  not  insured ;  the  reason  assigned 
for  this  is  a  lame  and  impotent  one,  that  is,  that  the  assured 
could  not  get  the  money  to  pay  the  premium.  It  must  be 
obvious  that  there  was  more  necessity  for  insuring  at  that  time 
than  after,  when  it  was  not  in  operation  ;  and  it  is  difficult  to 
conceive  that  the  owner  of  iron  works,  such  as  these  are  de- 
scribed to  have  been,  could  not  at  any  time  raise  an  amount 
sufficient  to  pay  the  premium  of  insurance  upon  $10,000. 


Digit 


zed  by  GoOgk 


436    Catron  v.  Tennessee  M.  -&  F.  Ins.  Co.  6  Humphreys,  176. 

Misrepresentation.  —  Ownership.  —  Over-valuation. 

The  furnace  had  been  out  of  operation  six  months  before  the 
time  of  insurance.     George  F.  Napier  had  become  insolvent, 
and  was  making  arrangements  to  remove  himself  and  property 
South  ;  he  had  sent  off  a  portion  of  his  property  in  that  direc- 
tion, and,  as  we  unhesitatingly  believe,  was  preparing  to  follow 
it  in  a  very  short  time,  as  he  actually  did.     He  could  then  have 
no  intention  of  working  the  furnace  again,  but  his  design  obvi- 
ously was  to  abandon  it,  having  never  paid  any  consideration 
for  it,  and  never  intending  to  do  it.     Why  then  insure?    But 
the  most  startling  fact,  perhaps,  in  connection  with  this  subject 
is,  that  the  furnace  should  have  stooA  six  months  after  it  went 
out  of  blast,  uninhabited,  and  that  George  F.  Napier's  personal 
enemies  who  were  vindictive  enough  to  destroy  his  property  by 
fire,  should  have  been  so  kind  and  considerate  as  to  postpone  the 
execution  of  their  design  till  he  could  go  to  Nashville,  effect  an 
insurance  thereon,  and  immediately  thereafter,  directly  upon  his 
return,  should  perpetrate  the  act.     The  insurance  was  made  in 
Nashville  on  the  17th  December,  1838,  and  the  furnace  was 
burnt  in  Lawrence  county,  on  the  28th  day  of  the  same  month. 
In  addition  to  all  this,  his  behavior  on  the  occasion,  as  described 
by  the  witness,  was  chuckling  congratulation ;  while  his  partner 
was  very  much  cast  down  by  the  misfortune,  he  was  felicitating 
himself  upon  the  event ;  that  it  was  a  fortunate  thing  he  had 
insured,  as  he  said  to  some,  while  to  others  he  pretended  that 
he  did  not  know  certainly  whether  he  was  insured  or  not,  that 
he  had  written  to  a*  Mr.  Gould  at  Nashville  to  have  it  done. 

Yet  all  these  things  may  be  true,  and  the  man  not  guilty  of 
the  crime,  but  such  are  the  suspicions  raised  by  them,  that  it 
would  be  with  great  difficulty,  if  at  all,  that  we  could  have 
given  a  decree  against  the  insurance  company,  if  this  had  been 
the  only  objection  against  it. 

We  therefore,  upon  the  whole  view  of  the  case,  affirm  the 
decree  of  the  chancellor  dismissing  the  bill. 

See  Delahay  v.   Memphis    Ins.    Co.  8    Fire  Insurance,  277-280 ;   Wifbur  v.  Bom- 
Humph.  684, /wsf,  and  note;  Flanders  on    ditch  Mut.  Ins.  Co.  10  Cush.  446  (1852). 
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Jennings    vs.    The    Chenango    County    Mutual    Insurance 

Company.1 

(Supreme  Court,  New  York,  January  Term,  1846.) 

Warranty. 

The  doctrine  that  a  general  warranty  on  the  sale  of  property  does  not  extend  to  defects 
which  are  obvious  to  the  senses,  does  not  apply  to  the  case  of  warranties  in  policies  of  in- 
surance. 

A  policy  of  insurance,  after  describing  the  nature  of  the  risk  in  general  terms,  added, 
"  Reference  being  had  to  the  application  of  said  H.  J.  for  a  more  particular  description, 
and  the  conditions  annexed,  as  forming  a  part  of  this  policy."  Held,  that  this  clause 
made  the  conditions  and  application  parts  of  the  contract,  and  thereby  rendered  the 
statements  in  the  application  warranties ;  so  that  anything  therein  short  of  literal  ac- 
curacy would  avoid  the  policy. 

•  * 

The  case  is  stated  in  the  opinion. 

B.  D.  Noxon^  for  the  plaintiff. 

D.  Wright^  for  the  defendants. 

By  the  Court,  Jewet*,  J.  The  first  question  made  on  Jhe 
argument  was,  whether  it  was  competent  for  the  plaintiff  to 
prove  that  at  the  time  the  application  was  made  for  this  policy, 
the  agent  for  the  defendant  was  informed  that  there  was  a 
turning  lathe  and  work-bench  in  the  mill.  On  the  trial  such 
evidence  was  admitted,  though  objected  to  in  behalf  of  the  de- 
fendants. The  ground  of  the  objection  is,  that  the  evidence  of- 
fered was  to  contradict  the  written  contract  between  the  parties, 
and  it  is  insisted  that  parol  evidence  for  such  purposes  could 
not  be  admitted.  On  the  other  hand,  it  is  argued  that  this  is 
no  contradiction  of  the  terms  of  the  contract,  but  only  the  same 
thing  in  effect  as  though  it  were  proved  that  the  ageut  exam- 
ined the  mill  and  saw  the  lathe  and  work  bench,  in  which  case 
it  is  contended  that,  although  the  application  fails  correctly  to 
represent  for  what  the  mill  was  occupied,  yet  that  the  warranty 
would  not  extend  to  such  things  which  were  obvious  to  the 
sense.  The  contract  between  the  parties  is  the  policy,  condi- 
tions, and  application,  which  are  in  writing.  6  Cowen,  576; 
6  Wendell,  488;  1  Phil,  on  Ins.  27;  13  Wendell,  92,  affirmed 
on  error,  16  Id.  481.  The  application  shows  that  the  plaintiff 
applied   for  the  insurance  of  a  certain   sum  on  his  grist-mill. 

*  2  Denio,  75. 
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; 

One  of  the  conditions,  which  are  part  of  the  contract,  requires 
the  application  to  be  in  writing,  and  among  other  things  to  set 
forth  for  what  the  building  was  then  occupied;  and  another  is 
that  the  insured  in  all  cases  will  be  bound  by  the  application 

The  counsel  for  the  plaintiff,  to  sustain  his  proposition,  re- 
ferred to  several  authorities  relating  to  the  effect  of  a  warranty 
of  soundness  or  against  defects  made  on  the  sale  of  property. 
The  proposition  that  the  general  warranty  on  the  sale  of  prop- 
erty does  not  extend  to  defects  which  are  obvious  to  the  sense, 
is  undoubtedly  correct,  even  when  the  contract  is  in  writing. 
In  Schuyler  v.  Russ>  2  Caines,  202,  the  action  was  upon  a  writ- 
ten warranty  of  soundness,  and  that  court  held  that  parol  evi- 
dence was  admissible  to  show  that  at  the  time  of  the  sale  the 
vendor  informed  the  vendee  of  the  defect  in  question,  and  also 
that  it  was  clearly  visible.  The  court  cited  Finch's  Law,  189; 
1  Salk.  211 ;  to  which  may  be  added,  Long  on  Sales,  2d  ed. 
202,  and  the  cases  there  cited.  Although  it  may  be  difficult  to 
assign  a  satisfactory  reason  for  a  distinction  in  this  respect  be- 
tween a  warranty  in  a  policy  of  insurance  and  one  upon  a  sale 
of  property,  there  are  yet  many  adjudged  cases  sustaining  the 
principle,  that  where  the  policy  on  its  face  is  clear  and  explicit, 
no  parol  evidence  aliunde  can  be  admitted,  to  contradict,  con- 
trol, restrain,  or  extend  it.  Vandervoort  v.  The  Columbian  J#* 
surance  Co.  2  Caines,  155,;  Cheriot  v.  Barker,  2  John.  346.  In 
Higginson  v.  Dall,  13  Mass.  R.  96,  C  J.  Parker,  in  giving  the 
opinion  of  the  court,  said,  that  policies,  though  not  under  seal, 
have  nevertheless  ever  been  deemed  instruments  of  a  solemn  na- 
ture, and  subject  to  most  of  the  rules  of  evidence  which  govern  in 
the  case  of  specialties.  The  policy  is  itself  considered  to  be  the 
contract  between  the  parties,  and  whatever  proposals  are  made 
or  conversations  had,  prior  to  the  subscription,  they  are  to  be 
considered  as  waived,  if  not  inserted  in  the  policy  or  contained 
in  a  memorandum  annexed  to  it. 

Nor  are  words  spoken  by  the  parties  at  the  time  of  signing 
the  policy  to  be  taken  as  a  part  of  the  contract ;  as  where  the 
underwriter,  at  the  time  of  signing,  said  he  would  not  be  held 
if  a  vessel  did  not  sail  by  a  certain  day.  The  court  said  :  "  The 
declaration  of  the  underwriters,  that  unless  the  vessel  should 
sail  by  a  certain  day  he  would  not  be  bound,  should  have  made 
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a  part  of  the  written  contract,  if  he  intended  to  avail  himself 
of  it.     Parol  evidence  is  not  sufficient  to  give  it  effect."     Whit- 
ney v.  Haven,  13  Mass.  R.  172.     In  Weston  v.  Ernes,  1  Taunt. 
115,  it  was  decided  that  parol  evidence  of  what  passed  at  the 
time  of  effecting  an  insurance  was  not  admissible  to  restrain 
the  effect  of  a  policy.     In  Atherton  v.  Brown,  14  Mass.  R.  152, 
where  property  was  insured  on  board  the  Spanish  brig  "  Consti- 
tution," the  vessel  was  captured,  and  with   her  cargo  was  con- 
demned as  American  property ;  it  was  held  that  the  description 
in   the    policy  amounted   to   a  warranty  that  the   vessel   was 
Spanish,  and  that  it  was  not  competent  for  the  assured  to  show 
that  the  underwriters  were  informed,  at  the  time  of  their  sub- 
scription, that  she  was  in  truth  an  American  vessel,  and  was  to 
be  ostensibly  Spanish  for  the  purpose  of  avoiding  capture  by 
the  enemy.     Parol  evidence  of  what  was  within  the  knowledge 
of  the  underwriters  was  not  admissible.     In  Parks  v.  General 
Int.  Insurance  Co.  5  Pick.  34,  the  court  said :  "  Generally,  no 
doubt,  the  terms  of  the   policy  are  to  be  taken  as  the  evidence 
of  the  contract;  and  they  are  explicit:  all  proposals  made,  or 
conversations  had,  before  the  subscription,  inconsistent  there- 
with, are  to  be  considered  as  waived,  according  to  a  well  known 
rule  of  construction  of  written  contracts."    In  Wiggin  v.  Board- 
man,  14  Mass.  R.  12,  Parker,  C.  J.  said,  that  no  instance  can 
be  found,  where  the  knowledge  of  the  underwriter  that  a  deviation 
was  intended,  has  been  set  up  in  excuse  for  such  deviation,  or 
to  avoid  the  effects  of  it.     Such  a  fact  could  only  be  proved  by 
evidence  extrinsic  to  the  policy,  and  in  fact  contradictory  to  the 
terms  of  it ;  so  that  by  the  rules  of  evidence,  which  are  said  to 
apply  as   strictly  to  these  contracts  as  to  deeds,  no  such  facts 
could   be   inquired  into.     If  the  insured  means  to  protect  him- 
self in  any  adventure,  which  does  not  fall  within  the  usual  pro- 
vision of  a  policy,  or  within  the  known  usage  of  the  voyage  he 
insures,  be  should  insist  upon  a  stipulation  which  will  accom- 
modate his  views,  and  not  trust  to  evidence  which  the  law  will 
allow  to  vary  the  bargain,  which  is  proved  by  the  writing. 

In  Flinn  v.  Tobin,  Mood.  &  Malk.  367,  Lord  Tenterden,  C. 
J.,  said  that  the  contract  between  the  parties  is  the  policy, 
which  is  in  writing,  and  cannot  be  varied  by  parol.  No  de- 
fence therefore  which  turns  on  showing  that  the  contract  was 
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different  from  that  contained  in  the  policy,  can  be  admitted ; 
and  this  is  the  effect  of  any  defence  turning  on  the  mere  fact  of 
misrepresentation  without  fraud. 

One  essential  difference  between  a  representation  and  a  war- 
ranty is,  that  the  former  is  of  some  matter  out  of  and  collateral 
to  the  contract  and  making  no  part  of  it,  while  the  latter  is  of 
some  matter  appearing  on  its  face.  Evidence  of  a  representa- 
tion is  never  received  to  explain  the  intention  of  the  parties  to 
the  contract,  but  merely  for  the  purpose  of  establishing  a  fraud. 
Vandervoort  v.  Smith,  already  referred  to.  In  De  Hahn  v.  Hartty 
1  T.  R.  343,  Lord  NMansfield,  C  J.,  said  :  "  There  is  a  material 
distinction  between  a  warranty  and  a  representation.  ,A  repre- 
sentation may  be  equitably  and  substantially  answered ;  but  a 
warranty  must  be  strictly  complied  with.  A  warranty  in  a 
policy  of  insurance  is  a  condition  or  a  contingency,  and  unless 
that.be  performed  there  is  no  contract.  It  is  perfectly  immaterial 
for  what  purpose  a  warranty  is  introduced ;  but  being  inserted, 
the  contract  does  not  exist  unless  it  be  literally  complied  with." 
Ashhurst,  J.,  said  :'"  The  very  meaning  of  a  warranty  is  to  pre- 
clude all  question  whether  it  has  been  substantially  complied 
with ;  it  must  literally  be  so."  See  also  The  Farmers1  Ins.  Sf 
Loan  Co.  v.  Snyder,  16  Wend.  481.  And  it  is  a  matter  of  no 
moment  whether  the  warranty  is  material  or  not  as  regards  the 
risk;  it  must  be  complied  with  before  the  assured  can  sustain 
an  action  against  the  underwriters.  The  Jefferson  Ins.  Co.  v. 
Cotheal,  7  Wend.  72. 

A  false  warranty  will  vitiate  the  policy,  though  the  loss  bap- 
pens  in  a  mode  not  affected  by  the  falsity.  Woolmer  v.  Muil- 
man,  1  W.  Black.  427  ;  3  Burr.  1419.  Not  so  as  to  a  represen 
tation.  To  avoid  the  policy  it  must  be  false  or  mistaken  in  a 
matter  material  to  the  risk,  and  that  is  a  question  for  the  jury. 
The  Farmers*  Ins.  £  Loan  Co.  v.  Snyder,  16  Wend.  481,  in 
error.  The  rule  that  the  express  provision  of  the  policy  cannot 
be  varied  by  proof  of  any  representation,  is  applicable  to  fire 
policies  as  well  as  marine  ones.  N.  Y.  Gas  Light  Co.  v.  Mechan- 
ics9 Fire  Ins.  Co.  2  Hall's  Rep.  108 ;  Phillips  on  Insurance,  284. 
And  a  condition  in  a  fire,  no  less  than  a  marine  policy,  not  com- 
plied with,  defeats  the  policy,  whether  it  be  material  to  the  risk 
or  not,  and  whether  the  non-compliance  be  with  or  without  the 
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act  or  privity  of  the  assured.  1  Phillips  on  Insurance,  410,  ch. 
9,  §  10 ;  Duncan  v.  Sun  Fire  Ins.  Co.  6  Wend.  488 ;  Fowler  v. 
JEtna  Ins.  Co.  7  Id.  270. 

The  question  then  recurs,  Do  the  application  and  conditions 
annexed  to  the  policy  in  this  case  make  part  of  it?  for  if  not, 
then,  without  doubt,  the  plaintiff  under  the  evidence  was  clearly 
entitled  to  recover.  If  the  application  is  to  be  regarded  merely 
as  a  representation,  there  is  no  evidence  that  it  was  either  false 
or  inaccurate  in  a  matter  material  to  the  risk. 

I  take  it  to  be  an  admitted  principle  in  the  law  of  insurance 
as  well  as  in  the  law  operating  upon  other  contracts,  that  sep- 
arate papers  may,  by  express  stipulation,  be  made  part  of  the 
contract.  13  Wend.  92.  The. policy  in  question  recites  that 
Harvey  Jennings,  the  plaintiff,  was  a  member  of  the  Chenango 
Mutual  Insurance  Company,  and  bound  and  obliged  himself, 
&c.,  and  also  secured  the  company  the  sum  of  $200.10,  the 
amount  of  the  deposit  or  premium  for  insuring  the  sum  of 
$1,334  unto  him  on  the  following  property,  viz.,  $1,334  on  his 
grist-mil).  Reference  being  had  to  the  application  of  said 
Harvey  Jennings  for  a  more  particular  description,  and  the  con- 
ditions annexed  as  forming  a  part  of  the  policy.  This  stipu- 
lation, it  seems  to  me,  makes  the  conditions  annexed  to  it  and 
the  application  as  much  a  part  of  the  policy  as  if  they  had 
been  written  on  its  face  ;  and  such  facts  therefore  as  are  stated  in 
the  application  must  be  regarded  as  having  all  the  effect  which 
an  express  warranty  inserted  in  the  body  of  the  policy  would  have. 

If  I  am  not  mistaken  in  this,  I  think  it  would  be  difficult  for 
any  one  to  see  any  legal  reason  why  the  principle  that  the  non- 
compliance with  an  express  warranty  on  the  part  of  the  assured 
avoids  the  policy  should  not  be  applied  in  all  its  strictness  in 
this  case.  The  warranty  then  not  having  been  strictly  complied 
with,  there  is  no  contract.  One  of  the  conditions  is  that  the 
application  shall  state  where  the  property  is  situated  and  for 
what  occupied;  its  relative  situation  as  to  other  buildings ;  dis- 
tance from  each  if  less  than  ten  rods;  for  what  purpose  occu- 
pied, &c.  Another  condition  is,  that  such  applications  may  be 
made  either  by  the  applicant  or  by  a  surveyor ;  and  in  all  cases 
the  insured  will  be  bound  by  the  application.  A  still  further  con- 
dition declares  that  if  any  person  insuring  any  property  in  this 


Digit 


zed  by  G00gle 


442     Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.  2  Denio,  75. 

Warranty. 


company  shall  make  any  misrepresentations  or  concealment  in 
the  application  ;  or  if  after  the  insurance  is  effected  the  risk  of 
the  property  shall  be  increased,  &c.,  such  insurance  shall  be 
void  and  of  no  effect.  The  application  represents  the  building 
insured  as  a  grist-mill^  without  any  other  designation  of  the 
purpose  for  which  it  is  occupied ;  and  its  relative  situation  as 
to  other  buildings  is  thus  stated :  4<  This  mill  is  bounded  by 
space  on  all  sides." 

I  do  not  think  the  representation  as  to  the  purpose  for  which 
the  mill  was  occupied  is  falsified  by  the  fact  that  a  work-bench 
and  tools  were  kept  in  the  mill  for  the  purpose  of  keeping  it  in 
repair.  I  have  no  doubt  but  that  the  plaintiff  might,  without 
incurring  the  danger  of  forfeiting  his  policy,  place  in  the  mill 
suitable  materials  and  tools  to  make  and  keep  up  the  ordinary 
repairs  of  the  building.  Dobson  v.  So  the  by,  Mood.  &  Malk.  90. 
But  here  other  mechanical  operations  were  carried  on  by  the 
turning  lathe  and  work-bench  than  to  repair  the  mill. 

As  it  respects  the  location  of  the  mill  in  reference  to  other 
buildings,  the  application  contains  a  clear  misrepresentation, 
which  I  think  renders  the  policy  void  upon  the  well  settled 
principles  to  which  I  have  adverted.  At  the  same  time  it  can- 
not be  denied  but  that  their  application  to  this  case  operates 
with  great  severity  upon  the  plaintiff,  and  is  well  calculated  to 
lead  to  a  serious  doubt,  whether  the  intentions  of  the  parties 
and  the  interests  of  justice  were  duly  regarded  in  the  establish- 
ment of  the  rule  that  matters  of  mere  description  should,  in 
this  class  of  contracts,  be  considered  an  express  warranty,  with- 
out regard  to  their  materiality  in  respect  to  the  risk.  Here  the 
mistake  is  proved  to  have  been  the  consequence  either  of  the 
ignorance,  carelessness,  or  bad  faith  of  the  agent  of  the  defend- 
ants. He  filled  up  a  printed  blank  application  furnished  by 
the  defendants  to  be  subscribed  by  the  plaintiff,  who  probably 
neither  had  or  pretended  to  have  any  information  or  knowledge 
of  what  such  paper  ought  to  contain  in  order  to  render  the  pol- 
icy available,  but  relied  in  that  respect  implicitly  upon  the 
agent  sent  out  by  the  defendants. 

Having,  however,  come  to  the  conclusion  that  the  law  of  the 
case  is  as  above  stated,  I  am  bound  to  say  that  the  decision  of 
the  learned  circuit  judge  was  erroneous,  and  that  a  new  trial 
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mast  be  had  upon  that  point.  It  is  unnecessary  therefore  to 
examine  the  other  points  in  the  case.  The  costs  must  abide 
the  event.  New  trial  granted. 


Brough   vs.  Higgins  et  aLl 

(Court  of  Appeals,  Virginia,  January  Term,  1846.) 

Life  Estate.  —  Reversion.  —  Repair  of  Building. 

A  building  insured,  in  which  one  person  is  entitled  to  a  life  estate  and  another  to  the 
reversion,  sustains  a  partial  injury  from  fire.  Held,  that  the  tenant  for  life  is  entitled  to 
have  the  amount  due  from  the  insurance  office  applied  to  the  repair  of  the  building. 
The  owner  of  the  reversion  is  also  entitled  to  have  the  insurance  money  applied  to  the 
repair  of  the  building. 

Robert  Brough,  being  the  fee  simple  owner  of  a  wooden 
tenement  in  the  borough  of  Norfolk,  caused  it  to  be  insured  by 
the  Mutual  Assurance  Society  against  fire  on  buildings  in  the 
state  of  Virginia.  The  building  so  insured  was,  after  his  death, 
allotted  to  his  widow,  Mrs.  Brough,  on  account  of  her  dower, 
and  the  reversionary  interest  afterwards  became  vested  in  Eu- 
gene Higgins.  In  this  state  of  the  trial  the  building  was  reval- 
ued, under  the  rules  and  regulations  of  the  Mutual  Assurance 
Society,  which  provided  for  periodical  revaluations  of  insured 
buildings  ;  and  on  the  revaluation  Higgins,  as  Mrs.  Brough  says, 
with  her  knowledge,  took  a  policy  in  his  own  name  on  the 
{wilding,  subject  to  Mrs.  Brough's  life  estate  therein;  though 
she,  thereafter,  paid  some,  and  was  considered  responsible  for  a 
reasonable  part  of  the  annually  accruing  quotas  to  the  society. 
Under  these  circumstances  the  building  was  partially  injured 
by  fire,  for  which  injury  the  society  was  confessedly  responsible. 
The  estimated  value  of  the  building  was  about  $2,500,  the 
injury  it  sustained  from  the  fire  was  estimated  at  about  $530, 
and  the  responsibility  of  the  society  therefor  about  $425. 

The  injury  to  the  building  was  repaired  by  Mrs.  Brough,  at 
a  cost  exceeding  the  indemnity  for  which  the  society  was 
responsible,  and  that  injury,  unless  repaired,  exposed  the  build- 
ing to  great  dilapidations,  if  not  total  destruction. 

1  2  Gnrtt.  40S. 
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Mrs.  Brough,  having  repaired  the  building,  brought  this  suit, 
in  the  superior  court  for  the  borough  of  Norfolk,  against  Hig- 
gins and  the  Mutual  Assurance  Society,  to  recover  the  amount 
payable  by  the  society.  By  the  decree  of  the  court  below,  the 
sum  payable  by  the  society  is  decreed  to  be  paid  to  her,  on 
condition  that  she  gives  bond  with  approved  security  to  Hig- 
gins in  a  penalty  equal  to  double  the  amount  received  of  the 
society,  conditioned  to  pay  over  the  amount  received  by  her, 
upon  the  termination  of  the  life  estate ;  and  the  parties  are 
directed  to  pay  their  own  costs,  t^rom  this  decree  Mrs.  Brough 
obtained  an  appeal  to  this  court. 

Lights  for  the  appellant,  submitted  the  case. 

There  was  no  counsel  for  the  appellees. 

Stanard,  J.,  after  stating  the  case,  proceeded  :  The  fact  that 
on  the  revaluation  of  the  building  Higgins  took  out  a  policy  in 
his  own  name,  may,  I  think,  be  at  once  dismissed  from  the 
case,  as  that  fact  ought  not,  in  any  manner,  to  affect  the  interest 
of  the  tenant  for  life  in  the  then  existing  insurance.  Stripped 
of  that  fact,  the  case  for  decision  is  that  of  a  building  insured, 
in  which  one  is  entitled  to  the  life  estate  and  another  to  the 
reversion,  sustaining  a  partial  injury  from  fire,  for  which  indem- 
nity is  due  from  the  insurers,  and  the  injury  repaired  by  the 
tenant  for  life  at  a  cost  exceeding  the  amount  of  the  indemnity. 
And  the  question  is,  what  are  the  rights  of  the  tenant  for  life 
and  the  reversioner  respectively  in  this  indemnity  ? 

In  the  case  of  HaxalFs  Executors  v.  Sliippen,  10  Leigh,  536, 
the  court  decided,  and  that  decision  is  in  my  opinion  a  govern- 
ing authority,  that  where  the  title  in  an  insured  building  is  in 
a  tenant  for  life  and  a  reversioner,  and  the  building  is  entirely 
destroyed,  the  property  is  in  effect  converted  to  personalty,  aud 
the  parties  have  the  like  interest  in  the  insurance  money  that 
they  had  in  the  building ;  that  is,  the  tenant  for  life  is  eutitled 
to  the  use  of  it  for  life,  and  the  reversioner  to  the  principal  at 
the  death  of  the  tenant  for  life.  And  that  the  tenant  for  life 
cannot,  by  applying  the  money  to  the  rebuilding  of  the  house, 
defeat  the  reversioner's  title  to  have  the  money  on  the  termina- 
tion of  the  life  estate ;  nor  has  the  reversioner  a  right  to  require 
the  tenant  for  life  to  apply  the  money  to  the  rebuilding  of  the 
house. 
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This  decision  has  been  applied  by  the  court  below  to  the 
case  now  in  judgment,  and  if  the  cases  be  not  distinguishable, 
the  decree  of  the  court  below  must  be  affirmed. 

To  my  perception,  the  distinction  between  the  cases  is  not 
only  visible,  but  broad  and  well  defined. 

In  the  case  of  a  total  destruction  or  approaching  it,  the  con- 
version of  the  interest  in  the  building  into  the  personal  demand 
for  the  insurance,  is  complete.  Nothing,  or  little,  remains  to  be 
preserved,  and  in  such  case  it  is  at  least  problematical  whether 
the  interests  of  either  the  tenant  for  life  or  reversioner  would  be 
promoted  by  devoting  the  insurance  money  to  the  rebuilding  of 
the  house ;  and  each  of  these  parties  ought  to  have  a  voice  in 
the  solving  of  the  problem,  on  which  disinterested  men  of  sound 
judgments  may  have  opposing  opinions  not  dictated  by  mis- 
chievous caprice.  J^nd  though  much  rebuilding  may  be  to  the 
advantage  of  one,  it  may  at  least  not  have  the  approbation  of 
the  other.  Such  approbation  might  be  withheld,  without  refer- 
ring such  dissent  to  the  reckless  purpose  of  the  self-infliction  of 
injury  to  cause  damage  to  another.  Now,  in  the  case  of  a  par- 
tial injury,  such  as  that  sustained  in  this  case,  where  the  build- 
ing was  worth  $2,500,  and  the  injury  was  $530,  and  the  indem- 
nity therefor  was  $425,  there  was  four  fifths  of  the  building  to 
be  preserved  by  the  reparation,  without  which  that  four  fifths 
was  exposed  to  great  dilapidation,  and  to  ultimate  ruin  or  de- 
struction. To  the  tenant  the  value  of  the  building  was  greatly 
impaired,  and  the  reversioner  was  exposed  to  the  total  loss,  if 
dilapidation  should  pot  be  prevented  by  repairs.  No  rational 
mind  could  hesitate  to  say  that  it  was  for  the  benefit  of  both 
that  $425  should  be  expended,  to  save  from  ruin  or  destruction 
a  building  worth  $2,500.  The  obvious  and  demonstrable  inter- 
ests of  both  were,  that  such  repairs  should  be  made ;  and  if  the 
choice  had  been  presented  to  the  tenant,  to  apply  the  indemnity 
from  the  insurance  to  the  reparation  of  the  building,  or  to  use 
the  money  and  let  the  building  go  to  waste  without  repair,  or 
to  the  reversioner,  to  leave  the  building  without  repair  and  take 
the  insurance  money  at  the  death  of  the  tenant  for  life,  the 
choice  of  both,  unless  that  choice  was  dictated  by  some  irra- 
tional perversity,  meriting  the  most  unqualified  condemnation, 
would  concur  in  the  application  of  the  indemnity  from  the  in- 
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surance  to  the  reparation  of  the  building.  By  such  reparation, 
the  tenant  for  life  has  the  use  of  a  building  worth  $2,500  in- 
stead of  the  use  of  money  to  the  amount  of  $425;  and  the 
reversioner  has  the  building  at  the  death  of  the  tenant  for  life 
instead  of  $425  in  money,  and  during  the  life  of  the  tenant 
for  life,  has  a  continuing  insurance  at  a  valuation  of  $2,500,  on 
which,  should  the  building  be  destroyed  by  fire,  be  would  be 
entitled  at  the  death  of  the  tenant  for  life,  instead  of  the  $425, 
to  the  principal  of  the  amount  insured,  about  $2,000.  Be- 
tween such  alternatives,  nothing  but  the  most  irrational  and 
condemnable  perversity  would  hesitate  a  choice. 

The  relations  between  the  tenant  for  life  and  reversioner,  as 
they  affect  the  question  involved  in  this  case,  may  be  considered 
under  two  aspects.  By  the  strict  common  law  rule,  supposing 
there  had  been  no  insurance,  the  tenant  is  bound  to  repair,  and 
as  the  statute  of  Anne  has  not  been  incorporated  in  our  Code, 
the  tenant  may  be  bound  to  repair  the  partial  injuries  from  fire, 
at  least  so  far  as  to  prevent  dilapidations  to  which  such  injury 
may  expose  the  building.  Under  this  aspect  of  the  case,  which 
devolves  on  the  tenant  the  duty  to  make  such  repairs,  the  injuries 
to  be  repaired  are  exclusively  his  risks ;  and  it  seems  to  be  a 
plain  consequence  of  reason  and  justice,  that  the  indemnity 
stipulated  for  such  injuries  should  enure  to  him  who  is  bound  to 
repair  them.  He  who  suffers  the  loss  should  have  the  indem- 
nity, the  claim  to  which  arises  solely  from  the  loss.  Otherwise 
the  consequence  would  be,  that  he  who  sustained  the  whole  loss 
would  be  bereft  of  the  greater  part  of  the  indemnity ;  and  that 
greater  part  would  enure  to  him  who  is  already  fully  indem- 
nified, and  has  suffered  no  loss.  Had  an  action  of  covenant 
been  brought  on  the  policy,  which  was  the  proper  legal  remedy, 
would  not  the  claim  of  the  tenant  cover  the  whole  of  the  in- 
demnity? The  injury  had  been  repaired  by  the  tenant  at>  an 
expense  exceeding  the  insurance  money.  To  the  extent  of  the 
sura  payable  by  the  insurance  company,  and  more,  the  tenant 
had  been  injured.  On  what  principle  could  she  have  been  de- 
nied any  part  of  this  inadequate  indemnity?  Then  suppose 
the  action  is  by  the  reversioner,  and  the  fact  appears  that  all  the 
injury  was  repaired,  and  more  than  repaired,  what  damage  has 
he  sustained  for  which  he  could  recover  anything  ?     And  what 
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pretext,  in  reason  and  justice,  is  there  for  withholding  a  portion 
of  the  inadequate  indemnity  from  the  tenant,  who  alone  has 
suffered  by  the  accident,  to  supply  a  fund  to  be, recovered  by 
him  who  has  sustained  no  loss? 

In  the  other  aspect  of  the  case,  presented  by  the  assumption 
that  the  tenant  is  not  bound  to  repair,  the  argument  has,  in  a 
great  degree,  been  anticipated.  The  law  to  fix  and  define  the 
right  of  the  parties  is  not  to  be  sought  in  artificial  or  technical 
doctrines,  but  is  the  result  of  the  application  of  the  general 
principles  of  justice  and  convenience;  giving  predominating 
influence  to  those  that  tend  to  preserve  rather  than  destroy,  and 
to  discountenance  and  repress  reckless  and  mischievous  caprice. 
The  reason  of  the  case  gives  the  law,  and  that  reason  would 
forbid  the  self-inflicted  loss,  irrationally  incurred,  to  cause  an 
equal  or  greater  loss  to  another ;  as  would  be  the  case  were  the 
tenant  on  the  one  hand,  or  the  reversioner  on  the  other,  invested 
with  the  absolute  power  to  deny  the  application  of  the  indem- 
nity from  the  insurance  to  the  reparation  of  the  partial  injury, 
and  doom  the  injured  building,  so  much  more  valuable  than 
the  partial  indemnity,  to  dilapidation  and  ruin,  or  destruction. 
The  rule  in  such  a  case,  to  give  effect  to  the  conservative  spirit 
of  the  law,  and  prescribed  by  sound  reason,  equal  justice,  and 
public  interest,  is,  that  when  such  partial  injury  is  caused  by 
fire  to  an  insured  building,  the  title  to  which  is  in  a  tenant  for 
life,  or  for  other  limited  interest,  and  a  reversioner,  the  insurance 
covering  the  entire  fee,  it  is  the  right  of  each,  or  either  of  them, 
to  have  the  indemnity  resulting  from  the  insurance  applied  to 
the  reparation  of  the  building;  and  as  far  as  so  applied,  the  in- 
terests of  the  parties  in  the  insurance  is  absorbed,  and  is  repre- 
sented by  the  repaired  building,  as  if  to  the  extent  of  the  repairs 
no  injury  had  been  sustained. 

The  other  judges  concurred  in  Stanard's  opinion. 

The  decree  was  as  follows  :  — 

The  court  is  of  the  opinion,  that  the  decree  is  erroneous ;  and 
so  much  of  the  decree  of  the  court  below  as  subjects  the  ap- 
pellant to  liability  to  the  appellee  Higgins,at  the  termination  of 
her  life  estate,  for  the  principal  of  the  sum  she  may  receive  from 
the  insurance  society ;  and  suspends  the  decree  in  her  favor 
against  the  said  insurance  society  until  she  shall  give  bond  and 
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approved  security  to  Higgins,  conditioned  to  pay  him  the  sum 
she  may  so  receive  from  the  said  insurance  society,  when  her 
life  estate  shall  terminate ;  apd  decrees  that  the  parties  respec- 
tively should  pay  their  own  costs,  be  reversed  and  annulled,  and 
the  residue  of  the  said  decree  be  affirmed :  and  that  the  appellee 
Higgins  pay  to  the  appellant  the  costs  by  her  expended  in  the 
prosecution  of  her  appeal  in  this  court;  and  also  the  costs  by 
her  expended  in  the  prosecution  of  her  suit  in  said  circuit  supe- 
rior court. 


Jeremiah  Carpenter,  appellant,  vs.  The  Providence  Wash- 
ington Insurance  Company.1 

(Supreme  Court,  United  States,  January  Term,  1846.) 

Practice.  —  Evidence. 

It  was  required  by  the  terms  of  afire  insurance  policy,  that  notice  of  any  subsequent  in- 
surance should  be  given,  and  that  the  same  should  be  indorsed  or  otherwise  acknowl- 
edged in  writing.  It  had  been  decided  in  a  suit  at  law  that  the  policy  was  avoided  by 
non-compliance  with  these  terms.3  A  suit  in  equity  being  now  brought,  it  was  held, 
that  the  sworn  answer  of  the  president  of  the  company,  denying  that  notice  had  been 
given  of  the  subsequent  insurance,  required  the  production  of  more  than  one  witness  on 
the  part  of  the  complainant  to  overturn  the  same,  notwithstanding  the  fact  that  the 
president  was  not  in  office  when  the  alleged  transaction  took  place.  It  was  also  held, 
that  the  proof  produced  by  the  complainant  was  not  sufficient  to  make  out  his  case. 

The  case  is  stated  in  the  opinion. 

Whipple  8f  Wood,  for  the  appellant. 

R.  W.  Greene  Sf  Sergeant,  for  the  appellee. 

Woodbury,  J.,  delivered  the  opinion  of  the  court 

This  was  a  bill  in  equity  on  a  policy  of  insurance  made  by 
the  defendants.  The  original  policy,  executed  September  27, 
1835,  for  one  year,  and  annually  renewed  till  September,  1838, 
contained  the  following  clauses :  "  And  provided  further,  that  in 
case  insured  shall  have  already  any  other  insurance  against  loss 
by  fire  on  the  property  hereby  insured,  not  notified  to  this  cor- 
poration and  mentioned  in  or  indorsed  upon  this  policy,  then 
this  insurance  shall  be  void  and  of  no  effect  And  if  the  said 
insured,  or  their  assigns,  shall  hereafter  make  any  other  in- 
surance on  the  same  property,  and  shall  not,  with  all  reasonable 

1  4  How.  185.  a  jntef  p.  12o. 
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diligence,  give  notice  thereof  to  this  corporation,  and  have  the 
same  indorsed  on  this  instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be  of  no  farther 
effect."  A  loss  having  occurred  on  the  9th  of  April,  1839,  an 
action  at  law  was  instituted  to  recover  the  amount  of  the  de- 
fendants, on  which  final  judgment  was  rendered  in  their  favor 
in  this  court,  at  the  January  term,  1842.  See  Carpenter  v.  Prov* 
idence  Washington  Lis.  Co.  16  Pet.  495.1  This  was  diiefly  on 
the  ground  that  another  policy  had  been  effected  on  the  same 
property  at  another  insurance  office,  in  December,  1836,  and 
renewed  yearly  till  December,  1838,  but  which  had  not  been 
"  mentioned  in  or  indorsed  on  this  policy,  or  otherwise  acknowl- 
edged by  them  (the  defendants)  in  writing." 

For  various  other  particulars  connected  with  the  case,  refer- 
ence can  be  had  to  the  above  case,  and  the  statement  which 
precedes  this  opinion.2  Under  these  circumstances,  the  com- 
plainant next  resorted  to  the  bill  now  in  consideration,  and 
alleged,  that  "  iu  the  month  of  December,  a.  d.  1836,  and  in  the 
month  of  December,  a.  d.  1837,  and  at  divers  other  times,  the 
said  Providence  Washington  Insurance  Company  had  notice 
from  the  said  H.  M.  Wheeler  &  Co.  of  the  said  insurance  at 
the  office  of  said  American  Insurance  Company  in  Providence, 
and  said  notices,  so  given  for  the  purpose  of  having  the  same 
indorsed  on  the  policy  at  the  office  of  said  Providence  Wash- 
ington Insurance  Company,  or  otherwise  acknowledged  by  them 
in  writing.  And  your  orator  supposed  that  the  said  Providence 
Washington  Insurance  Company  had  performed  their  part  of 
said  contract  in  this  behalf,  as  in  equity  and  good  conscience 
they  were  bound  to  do." 

He  then  added  :  "  Wherefore,  inasmuch  as  your  orator  is  rem- 
ediless at  and  by  the  strict  rules  of  the  common  law,  he  prays 
your  honors  to  issue  a  decree  compelling  said  Providence  Wash- 
ington Insurance  Company  to  indorse  said  notice  on  said  pol- 
icy, or  otherwise  acknowledge  the  same  in  writing  according  to 
the  terms  of  their  policy,  as  they  long  since  ought  to  have  done, 
and  to  compel  said  Providence  Washington  Insurance  Com- 
pany to  pay  your  orator  said  sum  of  015,000,  with  interest  from 
the  time  of  said  loss,  and  his  costs." 

i  Ante,  p.  120.  a  See  4  How.  185-195. 

vol.  u.  29 
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The  defendants,  in  their  answer,  deny  that  they  ever  bad 
notice  in  any  form  of  the  additional  insurance,  or  not  till  long 
after  the  execution  of  the  policy  now  in  question,  and  object  to 
the  admission  of  any  evidence  on  the  subject,  except  such  as  is 
in  writing  according  to  the  stipulation  in  the  policy  itself.  And 
they  further  deny,  that  the  plaintiff  has  any  equity  to  compel 
these  defendants  to  indorse  a  notice  of  such  previous  or  subse- 
quent insurance  on  said  policy,  or  to  acknowledge  the  same  in 
writing. 

They  then  aver,  that  if  the  additional  policy  had  been  com- 
municated to  them,  and  the  present  insurance  still  continued, 
it  would  have  been  void,  because  false  representations,  material 
to  the  risk  in  respect  to  the  value  of  the  whole  property,  were 
made,  affecting  the  additional  policy,  and  that  the  probability  is 
the  present  one  would  not  have  been  continued  on  seeing  the 
additional  policy,  as  that  is  for  $6,000,  and  the  present  one 
$15,000,  making  an  aggregate  insurance  of  $21,000,  when,  in 
the  original  statement  to  the  defendants,  the  whole  property  was 
valued  at  only  $19,000^  and  when  it  is  not  the  custom  of  insur- 
ance companies  to  take  risks  on  this  kind  of  property  beyond 
three  fourths  of  its  value,  in  order  to  keep  the  insured  still  in- 
terested to  the  extent  of  the  other  fourth,  and  thus  likely  to  use 
greater  precaution  against  fire,  and  lessen  the  risk  of  the  in- 
surers, compared  with  what  it  would  be  if  an  additional  insur- 
ance was  obtained  covering  the  whole  value. 

It  will  be  seen  by  this  state  of  the  case,  that  important  ques- 
tions, both  of  fact  and  law,  are  involved  in  it :  of  fact,  whether 
the  additional  policy  was  ever  made  known  to  the  defendants 
for  the  purpose  of  being  acknowledged  in  writing ;  and  of  law, 
whether,  in  that  event,  it  was  their  duty  so  to  have  acknowl- 
edged it,  and  not  doing  so,  whether  this  court  can  now  compel 
them  to  do  it.  There  are  other  considerations  which  arise  in 
the  course  of  the  inquiry  that  will  receive  attention,  but  are 
incidental  rather  than  raised  directly  through  the  pleadings. 
The  testimony  in  support  of  the  leading  allegation  in  the  bill 
is  not  very  complicated.  But  how  much  of  evidence  should 
be  required  to  prove  that  allegation,  under  the  principles  appli- 
cable to  the  circumstances  of  this  case,  is  one  of  some  difficulty, 
and  is  first  to  be  settled.     Where  an  answer  is  responsive  to  a 
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bill,  and,  like  this,  denies  a  fact  unequivocally  and  under  oath,  it 
must  in  most  cases  be  proved  not  only  by  the  testimony  of  one 
witness,  so  as  to  neutralize  that  denial  and  oath,  but  by  some 
additional  evidence,  in  order  to  turn  the  scales  for  the  plaintiff. 
Daniel  v.  Mitchell,  1  Story,  188 ;  Hxgbie  v.  Hopkins,  1  Wash. 
C.  C.  R.  230 ;  The  Union  Bank  of  Georgetown  v.  Geary,  5  Pet. 
99.  The  additional  evidence  must  be  a  second  witness  or  very 
strong  circumstances.  1  Wash.  C.  C.  R.  230 ;  Hughes  v.  Blake, 
1  Mason's  C.  C.  R.  515;  1  Gill  &  Johns.  425;  1  Paige,  239; 
3  Wend.  532 ;  2  Johns.  Ch.  R.  92.  Clark's  Executors  v.  Van 
Riemsdyk,  9  Cranch,  153,  says,  with  pregnant  circumstances. 
Neale  v.  Hagthrop,  3  Bland's  Ch.  567  ;  2  Gill  &  Johns.  208. 

But  a  part  of  the  cases  on  this  subject  introduce  some  qual- 
ifications or  limitations  to  the  ground  rule,  which  are  urged 
as  diminishing  the  quantity  of  evidence  necessary  here.  Thus 
in  9  Cranch,  160,  the  grounds  of  the  rule  are  explained,  and  it 
is  thought  proper  there  that  something  should  be  detracted  from 
the  weight. given  to  an  answer,  if  from  the  nature  of  things  the 
respondent  could  not  know  the  truth  of  the  matter  sworn  to. 
So  if  the  answer  do  not  deny  the  allegation,  but  only  express 
ignorance  of  the  fact,  it  has  been  adjudged  that  one  positive 
witness  to  it  may  suffice.  1  J.  J.  Marshall,  178.  So  if  the 
answer  be  evasiveor  equivocal.  f4  J.  J.  Marshall,  213  ;  1  Dana, 
174 ;  4  Bibb.  358.  Or  if  it  do  not  in  some  way  deny  what  is 
alleged.  Knickerbocker^  v.  Harris,  1  Paige,  212.  But  if  the 
answer,  as  here,  explicitly  denies  the  material  allegation,  and 
the  respondent,  though  not  personally  conusant  to  all  the  par- 
ticulars, swears  to  his  disbelief  in  the  allegations,  and  assigns 
reasons  for  it,  complainant  has  in  several  instances  been  re- 
quired to  sustain  his  allegation  by  more  than  the  testimony  of 
one  witness.  3  Mason's  C.  C.  R.  294.  In  Coale  v.  Chase,  1 
Bland,  136,  such  an  answer  and  oath  by  an  administrator  was 
held  to  be  sufficient  to  dissolve  an  injunction  for  matters  alleged 
against  his  testator.  So  is  it  sufficient  for  that  purpose  if  a 
corporation  deny  the  allegation  under  seal,  though  without 
oath,  Haight  v.  Morris  Aqueduct,  4  Wash.  C.  C.  R.  601 ;  and 
an  administrator  denying  it  under  oath,  founded  on  bis  disbe- 
lief, from  information  communicated  to  him,  will  throw  the 
burden  of  proof  on  the  plaintiffs  beyond  the  testimony  of  one 
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witness,  though  not  so  much  beyond  as  if  he  swore  to  matters 
within  his  personal  knowledge.  3  Bland's  Ch.  567,  note ;  1  Gill 
&  Johns.  270 ;  Pennington  v.  Gittings,  2  Gill  &  Johns.  208. 
But  what  seems  to  go  further  than  is  necessary  for  this  case,  it 
has  been  adjudged  in  Salmon  v.  Clagett,  3  Bland,  141, 165,  that 
the  answer  of  a  corporation,  if  called  for  by  a  bill,  and  it  is 
responsive  to  the  call,  though  made  by  a  corporation  aggregate, 
under  its  seal,  without  oath,  is  competent  evidence,  and  cannot 
be  overturned  by  the  testimony  of  one  witness  alone.  We  do 
not  go  to  this  extent,  but  see  no  reason  why  such  an  answer  by 
a  corporation,  under  its  seal  and  sworn  to  by  the  proper  officer, 
with  some  means  of  knowledge  on  the  subject,  should  not  gen- 
erally impose  an  obligation  on  the  complainant  to  prove  the 
fact  by  more  than  one  witness.  5  Pet.  Ill ;  4  Wash.  C.  C.  IL 
601.  Here  the  denial  by  the  corporation  is  explicit  and  respon- 
sive to  the  bill,  and  its  truth  sworn  to  by  its  president,  according 
to  the  best  of  his  knowledge  and  belief.  The  only  difficulty  is 
in  respect  to  the  extent  of  that  knowledge.  He  was  not  the 
president  of  the  company  at  the  time  the  information  of  the 
second  insurance  is  alleged  to  have  been  given.  Nor  is  it 
relied  on  in  argument,  that  he  was  then  a  member  and  lived 
near,  or  was  for  any  reason  likely  to  be  consulted  when  such 
notice  were  received.  But  he  has  since  had  access  to  all  the 
files  and  records  in  his  official  capacity,  so  as  to  know  if  any 
letter  on  this  subject  appears  to  have  been  received,  and  there- 
fore testifies  with  some  means  of  knowledge.  And  though 
it  is  admitted  that  the  certainty  is  not  so  great  against  the 
reception  of  the  notice  as  if  Jackson  himself  was  alive,  and 
testified  against  it,  yet  in  the  nature  of  the  case  and  by  the 
precedents,  the  denial  is  strongly  enough  made  and  supported 
to  impose  on  the  complainant  the  proof  of  his  allegation  by 
something  more  than  the  testimony  of  one  witness,  though  not 
so  much  more,  it  is  conceded,  as  the  "  pregnant  circumstances" 
before  alluded  to. 

The  next  inquiry  is,  whether  the  material  allegation  in  this 
case  is  thus  proved  ?  On  an  examination  of  the  evidence,  it 
will  be  found  that  not  even  one  witness  swears  positively  to  it, 
and  whatever  is  sworn  in  support  of  it  is  much  impaired  by 
other  proof.     The  allegation,  it  will  be  remembered,  is,  that  in 
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December,  1836,  and  divers  other  times,  the  defendants  had 
notice  from  the  insured  of  the  second  insurance,  given  for  the 
purpose  of  being  indorsed  on  the  policy,  or  acknowledged  in 
writing. 

There  is  no  attempt  to  prove  any  such  notice  except  on  two 
occasions,  one  in  1836  and  one  in  1837.  The  only  witness 
called  to  support  the  first  is  Mr.  Wheeler.  He  testifies  that 
about  the  time  of  the  second  insurance  in  December,  1836,  he 
-wrote  a  letter  to  the  president  of  the  Providence  Washington 
Company,  stating  that  such  an  insurance  had  been  effected, 
and  thinks  be  put  the  letter  in  the  post-office.  This  is  all  on 
that  point  in  behalf  of  the  complainant  concerning  this  notice. 

It  is  to  be  observed  that  the  testimony  of  Wheeler,  in  its  full 
extent,  does  not  prove  the  fact  that  information  of  the  second 
insurance  ever  actually  reached  the  defendants  for  the  purpose 
of  being  indorsed  or  acknowledged,  but  merely  that  a  letter 
was  written  for  that  purpose,  and  probably  put  in  the  post- 
office. 

Though  such  evidence,  standing  alone  in  the  case  of  notice 
of  non-payment  of  bills  of  exchange  and  promissory  notes,  is 
sufficient,  under  mercantile  usage,  to  raise  a  presumption  that 
the  holder  had  used  due  diligence,  yet  even  in  such  cases  it  is 
not  held  to  prove  the  actual  receipt  of  notice.  The  Bank  of 
Columbia  v.  Lawrence,  1  Pet.  582,  and  Dickim  v.  Beat,  10  Pet. 
581.  Much  less  can  it  prove  the  receipt  of  it,  where  no  such 
usage  exists  as  in  the  case  of  policies  of  insurance. 

When  we  look  for  any  other  proof  to  sustain  or  strengthen 
Wheeler's  evidence,  thus  defective,  it  will  appear  to  be  weakened 
rather  than  strengthened  by  the  other  testimony  and  circum- 
stances, because  first,  such  letter,  if  ever  received,  would  prob- 
ably be  preserved  on  the  files  of  the  office.  So  would  it  prob-  4 
ably  be  answered,  as  that  was  not  only  the  usage  in  respect  to 
all  letters  on  official  business,  but  it  is  shown,  specially,  to  have 
been  the  custom  of  the  office  to  act  forthwith  and  officially  on 
letters  like  these  when  received,  and  to  send  a  reply  in  con- 
formity to  the  decision  of  the  company  upon  them.  Yet  no 
answer  is  stated  ever  to  have  been  received  concerning  this ; 
nor  is  any  trace  of  an  answer,  or  of  the  original,  found  in  the 
office  either  in  the  recollection  of  other  officers,  or  in  any  files, 
books,  records,  or  even  memoranda. 
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Again :  the  insured,  if  conscious  that  such  a  letter  had  been 
sent,  and  reached  its  destination  without  being  answered,  would 
naturally  have  written  or  called  to  ascertain  why  information 
of  the  second  insurance  was  not  acknowledged  in  writing,  ap- 
prised as  the  insured  must  be,  both  by  the  published  terms  of 
insurance  and  the  policy  itself,  that  the  latter  was  void  and 
ceased  to  operate  without  such  an  acknowledgment,  and  that  it 
was  the  duty  and  interest  of  the  insured  to  see  to  this  ac- 
knowledgment being  made.  Nor  is  it  a  sufficient  answer  to  the 
last  objection  that  he  might  rest  quiet  without  a  reply,  suppos- 
ing the  acknowledgment  had  been  indorsed  on  the  policy,  be- 
cause the  policy  was  in  the  possession  of  the  insured  and  not 
of  the  insurers ;  and  hence  it  is  well  known  to  the  insured  that 
no  such  indorsement  had  been  made  on  that. 

It  is  difficult,  likewise,  to  discover  any  adequate  motive  for 
not  replying  to  the  letter,  if  it  was  ever  received,  unless  it  be  one 
resting  on  a  gross  fraud.  If  the  company,  or  its  president,  on 
a  receipt  of  it  should  not  choose  to  continue  the  policy,  as 
would  probably  be  the  case,  for  reasons  before  mentioned,  they 
would  feel  no  reluctance  to  state  the  fact  to  the  insured,  and 
thus  end  a  risk  where  the  insurance  exceeded  the  value  of  the 
property,  and  differed  so  much  from  their  usual  prudent  terms 
of  underwriting.  But  if  they  did  choose  to  continue  it,  they 
would  be  likely  soon  to  reply,  stating  that  fact,  because  without 
such  a  reply,  they  knew  the  insured  would  probably  consider 
the  policy  terminated,  in  conformity  with  the  stipulations  in  it, 
and  would  insure  elsewhere,  and  they  lose  a  premium  which 
they  had  decided  it  was  expedient  for  the  company  to  retain. 

This  is  all  which  it  is  considered  necessary  to  say  in  respect 
to  the  evidence  of  the  notice  supposed  by  the  plaintiff  to  have 
been  given  by  Wheeler  in  1836. 

But  it  is  urged,  besides  this,  that  another  notice  of  the  ad- 
ditional insurance  at  the  Providence  American  Company  was 
given  the  ensuing  year,  in  December,  1837,  through  Mr.  Peck. 
It  is  manifest,  however,  that  this  last  notice,  like  the  other, 
must  st^nd  or  fall  by  itself,  as  they  are  distinct  or  discon- 
nected in  time  and  circumstances,  not  parts  of  one  transac- 
tion, and  are  attempted  to  be  sustained  by  testimony  not  cumu- 
lative but  entirely  different.     What  is  proved  on  this  matter  by 
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Mr.  Peck  ?  Merely  that  a  letter,  written  to  him  for  another 
purpose  contained  a  statement  of  the  existence  of  the  second 
insurance,  and  his  impression  that  he  showed  the  letter  to  the 
president  of  this  company  for  the  other  purpose.  It  will  be 
seen  that  his  testimony  is  rather  argumentative  from  his  usual 
habits  of  business,  than  positive,  that  be  showed  the  letter  at 
all  to  the  president;  but  if  he  did,  it  is  conceded  that  the  object 
was  to  communicate  merely  the  other  fact,  the  change  of  own- 
ers in  the  property ;  see  Wheeler's  letter.  And  if  he  carried  the 
letter  in  his  bands,  which  contained  other  matters,  mentioning 
an  insurance  at  the  American  Office,  he  was  not  desired,  as  ap- 
pears by  the  letter  itself,  to  communicate  that  part  of  it,  nor 
does  he  say,  in  bis  written  reply,  that  he  had  communicated 
that  part,  but  only  notified  the  Providence  Washington  Insur- 
ance Company,  that  Mr.  Wheeler  had  disposed  of  bis  interest 
to  you,  of  which  they  had  made  record. 

Besides  this,  and  against  any  such  notice  having  been  given 

'or  intended  for  the  purpose  set  up  in  this  bill,  there  are  most  of 

the  collateral  considerations  which  have  been  enumerated  in 

opposition  to  the  other  notice,  alleged  to  have  been  given  the 

previous  year. 

It  must  also  be  recollected,  that  a  letter  was  written  to  the 
president  by  Wheeler  on  the  same  day  he  wrote  to  Peck,  say- 
ing nothing  in  it  concerning  any  second  insurance;  and  the 
president  promptly  answered  it,  saying  nothing  in  reply  con- 
cerning that  subject,  but  all  which  was  expected  as  to  the 
other.  On  this,  it  will  occur  immediately  to  ask  if  Peck  had 
given  such  notice,  or  been  requested  to  do  it,  or  even  if 
Wheeler  had  before  given  it,  why  Wheeler  did  not  at  once 
write  again,  stating  that  an  answer  had  been  received  as  to 
the  notice  of  a  change  of  property,  but  none  as  to  the  second 
insurance.  In  short,  a  convincing  proof  that  nothing  was  com- 
municated but  the  change  of  owners  in  the  property  is,  that 
nothing  more  seems  intended  to  have  been  communicated ; 
that  nothing  more  was  contained  in  the  letter  to  the  president, 
and  nothing  more  wished  to  be  stated  by  Peck,  and  no  witness 
testifies  that  the  other  information  was  actually  read  by,  or 
named  to,  the  president,  and  no  collateral  fact  renders  the  last 
circumstance  probable.    This  is  the  whole  evidence  in  the  case, 
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on  this  point,  that  is  essential.  To  show  more  fully  that  under 
it  none  of  the  material  questions  of  law  arise  or  can  be  con- 
sidered, which  might  otherwise  be  presented,  it  may  not  be 
unimportant  to  discriminate  and  examine  briefly  what  those 
questions  are,  and  what  must  be  proved  in  order  to  resist  them. 

Several  precedents  exist,  where  respondents  in  equity  are 
allowed,  by  way  of  defence,  to  prove  by  parol  that  the  written 
contract  relied  on  does  not  contain  all  the  original  terms  agreed, 
and  in  this  way  entitle  themselves  to  be  exonerated  under  the 
terms  proved  by  parol.  Woollam  v.  Eearn,  7  Ves.  211 ;  2  Story's 
Eq.  Jurisp.  §  770 ;  and  Sugden  on  Vendors,  125  to  140  and 
cases  cited.  Others  exist,  of  this  kind  of  proof  being  at  times 
permitted  to  complainants,  in  relation  to  separate  subsequent 
terms  of  agreement  modifying  the  prior  ones,  and  on  those  sub- 
sequent terms  being  proved  by  parol,  a  recovery  be  allowed. 
4  Bro.  Ch.  R.  514;  1  lb.  92.  There  are  other  precedents  of  com- 
plainants seeking  to  show  by  parol  a  portion  of  a  contract  ex- 
isting when  the  original  was  made,  but  which  was  omitted  from 
it  by  accident,  and  against  doing  which  some  of  the  authorities 
seem  to  decide.  7  Ves.  Jr.  211,  15;  lb.  518;  Story's  Eq. 
Jurisp.  §  770,  and  note.  On  the  contrary  some  decide  for  it 
2  Ves.  Sr.  375 ;  1  lb.  456;  1  Starkie  on  Ev.  1015,  1018.  But 
neither  of  these  classes  of  cases  can  be  claimed  as  embracing 
this.  Here  the  parol  proof  is  offered  by  a  complainant,  rather 
than  by  way  of  defence;  and  it  is  not  pretended  that  any 
omission  has  happened  of  a  part  of  the  original  contract,  or 
that  there  has  been  any  new  separate  contract  modifying  that. 

On  the  contrary,  in  the  most  natural  aspect  of  the  case,  it  is 
one  of  a  complainant  attempting  to  show,  by  parol,  a  fact, 
which  if  true  is  supposed  to  establish  a  neglect  or  wrong  in  the 
defendants,  a  breach  of  official  duty  happening  some  time  after 
the  contract  of  insurance  was  made,  by  not  acknowledging 
then  in  writing  the  receipt  of  information  that  another  policy 
had  been  obtained  on  the  property,  and  saying  in  reply,  under 
these  new  circumstances,  that  the  first  contract  should  either 
continue  or  terminate. 

This  presents,  it  will  be  seen,  a  question  somewhat  novel, 
namely,  whether  the  specific  performance  of  a  duty  in  private 
life,  not  of  a  contract,  can  be  enforced  by  courts  of  equity,  and 
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a  party  compelled,  by  a  sort  of  mandamus,  to  acknowledge  in 
writing  what  he  had  never  promised  so  to  acknowledge. 

The  question,  however,  need  not  now  be  decided,  as  such  a 
duty  is  not  claimed  to  exist  except  where  a  notice  of  the  second 
insurance  is  actually  received.  And  to  prove  such  a  receipt 
herex  the  evidence  offered  is  certainly  insufficient,  whether,  re- 
quiring only  one  positive  witness,  unimpaired,  or  something 
more  than  one. 

But  there  is  another  aspect  of  the  case,  which  Would  present 
a  different  question  of  law,  if  it  was  set  out  specially  in  the 
bill  and  was  supported  by  any  stronger  proof  as  to  the  material 
fact.  It  is  that  the  respondent  should  be  considered  as  barred 
or  estopped  from  setting  up  the  want  of  an  acknowledgment 
in  writing,  if  that  want  was  the  result  of  his  own  neglect  of 
duty.  In  that  view,  both  the  receipt  of  the  information,  and  a 
consequent  obligation  to  make  an  acknowledgment  of  it  in 
writing,  must  be  satisfactorily  established  before  any  neglect  of 
duty  can  be  imputed.  But  as  already  shown,  the  first  fact,  the 
receipt  of  the  information,  is  not  established  in  that  manifer; 
and,  if  it  were,  some  difficulty  might  exist  as  to  the  second  point, 
in  considering  a  mere  omission  to  reply  as  a  wrong,  and  such  a 
wrong  as  to  estop  the  insurers  from  making  an  objection  ex- 
pressly provided  for  and  allowed  in  the  policy.  Because  it  is 
not  the  insurer,  but  the  insured,  on  whom  the  obligation  seems 
to  be  imposed  to  have  the  notice  of  the  further  insurance  re- 
duced to  writing,  as  a  condition  precedent  to  a  recovery.  It  is 
the  insured  who  by  that  further  insurance  increases  the  risk  of 
the  former  insurers,  and  who  ought,  therefore,  to  have  it  both 
communicated  and  acknowledged  in  the  manner  stipulated,  in 
order  to  render  it  sure  that  a  continuance  of  the  first  risk  is 
assented  to.  And  though  an  omission  to  answer  a  letter  from 
the  insured  might  incommode  him,  and  be  a  breach  of  comity, 
it  is  not  easy  to  discover  any  engagement  or  promise  which  it 
violates. 

Supposing,  however,  the  bill  to  be  broad  enough  in  its  alle- 
gations, and  the  sending  of  notice  of  the  second  insurance 
proved,  and  the  duty  to  acknowledge  it,  if  received,  to  be  clear, 
we  might,  in  most  cases  like  this,  enforce  a  discovery  of  the 
receipt  of  it,  if  coming  to  hand ;  and  might  enjoin  the  insurers 
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against  using,  by  way  of  defence,  a  circumstance  caused  by 
their  own  misconduct.  Baker  v.  Biddle,  1  Bald.  C.  C.  R.  405 
But  whether  we  could  go  further,  and  enforce  a  recovery  for  the 
loss  on  the  equity  side  of  this  court,  when  an  action  bad  been 
brought  for  it  on  the  law  side  and  failed,  and  other  reasons 
the*e  may  still  exist  for  any  wrong  done,  is  a  question  open  to 
doubt,  and  need  not,  for  the  reason  before  stated,  be  now  de- 
cided. Le  Gruen  v.  Gouverneur,  1  Johns.  Cas.  436 ;  Simpson 
v.  Hart,  1  Johns.  Ch.  R.  91 ;  Gordon  v.  Hobart,  2  Sumner's  C. 
C.  R.  401. 

Finally,  it  is  urged,  that  a  fraud  has  been  perpetrated  here, 
and  that  fraud  constitutes  at  all  times  a  distinct  and  sufficient 
ground  for  a  recovery  in  chancery.  The  fraud,  if  existing  here, 
would  not  be  in  failing  to  answer  the  receipt  of  information  of 
the  second  policy,  stating  frankly,  as  convenience  and  a  spirit 
of  courtesy  required,  whether  the  original  insurance  would  be 
continued  longer  or  not;  but  in  omitting  to  give  full  explana- 
tions on  the  subject  when  the  insured  applied  for  a  renewal  of 
the*  policy,  and  in  proceeding  then  to  take  a  further  premium, 
with  a  covert  design  to  defeat  the  insurance  on  account  of  the 
second  policy,  provided  any  loss  should  happen. 

The  rule  of  equity  is  very  broad  to  prevent  a  fraud,  which 
would  exist  if  one  was  permitted  to  derive  a  benefit  from  his 
own  breach  of  duty  and  obligation.  2  Story's  Eq.  Jurisp.  §  78L 
And  it  has  been  laid  down,  that  if  by  fraud  or  misrepresenta- 
tion one  prevents  acts  from  being  done,  equity  treats  the  case 
as  if  it  were  done.     1  lb.  §  439 ;  11  Ves.  638. 

In  the  bill  there  is  an  averment  of  fraud,  and,  at  the  close,  a 
general  prayer  for  any  suitable  relief;  and  it  seems  plausible 
that  we  might,  if  satisfied  of  the  existence  of  fraud,  estop  the 
party  guilty  of  it  from  profiting  through  his  own  wrong,  by 
preventing  him  from  setting  up,  as  a  defence,  the  want  of  an 
acknowledgment  in  writing,  when  such  want  was  the  result  or 
the  instrument  of  his  own  misbehavior.  But  there  is  still  a 
difficulty  in  this  view  of  the  case,  from  the  circumstance  that 
redress  has  been  and  still  is  open  to  the  plaintiff,  at  law,  for 
any  fraud ;  and  the  judiciary  act  provides,  that  suits  in  equity 
shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States,  in  any  case  where  plain,  adequate,  and  complete  remedy 
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may  be  had  at  law.  Act  of  September  28, 1789,  §  16;  1  Story, 
59.  And  also  from  another  reason,  which  has  affected  the  pre- 
vious points,  —  a  want  of  satisfactory  evidence  of  the  facts  al- 
leged. The  first  step  in  proving  a  fraud  fails.  Neither  a  neglect 
nor  wrong  is  shown  by  the  positive  testimony  of  any  one  wit- 
ness; and  whatever  is  sworn  to  by  any  one  in  behalf  of  the 
complainant  is  counteracted  by  opposing  circumstances,  rather 
than  strengthened,  as  it  should  be  after  a  sworn  denial  in  the 
bill,  and  in  so  grave  a  charge  as  fraud,  by  very  satisfactory 
auxiliaries,  though  not  perhaps  by  so  strong  evidence  as  is  nec- 
essary in  reforming  contracts;  that  is  by  evidence  which  is  ir- 
refragable, and  not  open  to  opposing  presumptions.  1  Bro.  Ch. 
347;  2  Cranch,419rl  Ves.  Sr.  317;  6  Ves.  332;  8  Wheat. 
211 ;  1  Pet.  13 ;  2  Johns.  Ch.  595,  630. 

It  is  a  matter  of  regret  that;  so  great  a  loss,  which  the  plain- 
tiff and  others  under  whom  be  claims  intended  to  guard  against 
by  insurance,  should  happen  entirely  without  indemnity.  But 
it  is  to  be  remembered,  that  the  .defendants  gave  abundant  and 
repeated  notice  to  him  in  writing  and  print  in  the  policy  itself, 
as  well  as  other  ways,  that  they  would  not  take  any  risks  on 
property  where  it  was  insured  beyond  a  certain  ratio  of  its  full 
value,  unless  the  circumstances  were  made  known  to  them,  and 
the  additional  policy  recognized  in  writing,  so  as  to  avoid  any 
mistake,  or  accident,  or  want  of  deliberate  attention  to  the 
subject. 

If  the  plaintiff,  after  all  this,  omitted  to  comply  with  so  sub- 
stantial a  provision  in  the  contract  itself,  as  we  are  bound  to 
believe  on  the  evidence  now  offered,  we  see  no  way,  equitably 
or  legally,  to  prevent  the  consequences  from  falling  on  himself, 
rather  than  others,  being  the  result  either  of  his  own  neglect  or 
that  of  some  of  the  agents  he  employed. 

An  adherence  to  such  important  rules  is  peculiarly  necessary 
for  the  protection  of  absent  stockholders,  often  interested  exten- 
sively in  insurance  companies;  and  so  far  from  its  being  uncon- 
scientious to  enforce  them,  when  their  existence  is  well  known, 
and  when  the  risk  has  been  increased  without  conforming  to 
them,  it  is  the  only  and  just  safeguard  of  all  concerned  in  such 
institutions. 
Let  the  judgment  below  be  affirmed. 
Taney,  C.  J.,  being  sick,  did  not  sit  in  this  cause. 
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The  State  of  Ohio,  on  relation  of  John  A.  Corwin,  vs. 
The  Urbana  and  Champaign  Mutual  Insurance  Com- 
pany.1 

(Supreme  Court,  Ohio,  January  Term,  1846.) 

Bate  of  Interest  —  Banking.  —  Non-user. 

Where  an  insurance  company  is  by  its  charter  authorized  to  lend  money,  without  restric- 
tion as  to  the  rate  of  interest,  it  does  not  work  a  forfeiture  of  its  charter  to  receive  more 
than  six  per  centum ;  and  when,  by  the  terms  of  its  charter,  it  is  allowed  to  lend  upon 
"  such  terms  "  as  the  directors  may  deem  expedient,  extra  interest  beyond  six  per  centum 
can  be  collected  by  law. 

It  is  no  violation  of  a  charter,  which  contains  a  clause  prohibiting  the  exercise  of  banking 
powers,  to  receive  money  on  deposit. 

An  insurance  company  does  not  forfeit  its  charter  because  of  non-user  by  refusing  to  in- 
sure against  extra  hazardous  risks. 

This  is  an  information  in  the  nature  of  a  quo  warranto,  re- 
ceived from  the  county  of  Champaign. 

In  the  information  filed  in  this  case,  it  is  averred,  the  defend- 
ant, being  a  corporation,  has  and  still  does  misuse  the  liberties, 
privileges,  and  franchises  conferred  upon  it  by  the  act  which 
gave  it  birth,  in  making  loans  of  money  at  usurious  rates  of  in- 
terest, to  wit,  at  twelve  per  centum  per  annum;  in  the  employ- 
ment of  its  capital  in  the  purchase  of  notes,  bonds,  and  other 
securities,  at  enormous  rates  of  discount,  varying  from  fifteen  to 
forty  per  centum,  and  in  other  moneyed  transactions,  contrary  to 
the  spirit  of  the  act  of  incorporation,  and  against  law,  to  the 
great  damage  and  prejudice  of  the  state  and  the  good  people 
thereof. 

In  a  second  count,  the  relator  charges  the  defendant  with  hav- 
ing forfeited  the  franchises  conferred  by  non-user,  in  this,  that 
from  the  1st  day  of  January,  1833,  up  to  the  24th  of  January, 
1842,  the  time  of  filing  the  information,  the  defendant  ceased 
and  refused  to  insure  property  from  loss  by  fire  or  otherwise, 
such  insurance  being  the  sole  object  of  its  creation,  in  total  dis- 
regard of  the  provisions  of  the  act,  &c 

In  a  third  count  it  is  averred  that  the  defendant,  from  the  1st 
day  of  March,  1841,  used  and  still  does  use,  without  any  war- 
rant, charter,  or  grant,  the  liberties,  privileges,  aud  franchises  of 

i  u  Ohio,  6. 
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becoming  the  proprietor  of  a  bank  or  fund  for  the  purpose  of 
receiving  deposits,  making  discounts,  and  transacting  other 
business,  which  incorporated  banks  in  the  state  of  Ohio  may  do 
by  virtue  of  incorporation ;  and  also,  that  the  defendant  actually 
receives  deposits,  gives  certificates  of  deposit,  makes  discounts, 
and  carries  on  banking  operations  and  other  moneyed  transac- 
tions which  are  usually  performed  by  incorporated  banks,  and 
all  which  liberties,  privileges,  and  franchises  the  defendant  did, 
and  still  does,  usurp  upon  the  state  of  Ohio.  To  the  great 
damage,  &c. 

The  defendant  pleaded,  or  more  properly  answered,  separately 
to  each  count.  To  the  first,  that  by  its  charter,  the  company 
was  authorized  to  loan  any  part  of  its  capital  stock,  moneys, 
funds,  or  other  property  to  individuals  or  corporations,  on  real 
or  personal  security,  for  such  periods  of  time  and  upon  such 
terms  as  the  directors  of  such  company  should  deem  expedient ; 
and  that  by  virtue  of  said  act  of  incorporation  and  the  laws  of 
the  land,  the  said  loans  were  made. 

To  the  second  count,  that  the  defendant  had  not  ceased  to 
insure  property  against  fire  or  otherwise,  but  had  always  been 
ready  and  willing  to  make  such  insurance  at  reasonable  rates. 

To  the  third  count,  that  they  had  received  deposits  of  money 
and  other  valuable  things,  but  had  not  received  such  deposits 
and  given  out  certificates  as  a  bank,  or  done  any  banking  busi- 
ness.    This  is  disclaimed  and  denied. 

At  the  June  term,  1842,  those  issues  were  submitted  to  a  jury 
in  the  supreme  court  for  Champaign  county,  who  found  that 
the  defendant  had  loaned  money  paid  into  said  company  for 
stock  or  otherwise,  at  twelve  per  cent,  per  annum,  since  July, 
1835,  and  from  that  period  back  to  January  of  the  same  year 
at  ten  per  cent.,  and  had  purchased  bonds,  notes,  and  other  se- 
curities, at  an  average  rate  of  sixteen  per  cent,  since  July,  1835  ; 
that  the  means  of  the  company  paid  in,  amounting  to  about 
sixty  thousand  dollars,  have  been  thus  chiefly  used  by  the 
company. 

The  jury  further  found  there  was  but  one  insurance  then  ex- 
isting on  fire ;  and  one  risk,  and  that  one  risk  on  a  steam  saw- 
mill, was  declined  in  consequence  of  extra  hazard  ;  that  the  de- 
fendant had  taken  but  two  insurances  on  fire  since  1833,  but 
had  always  been  ready  and  willing  to  take  such  risks. 
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It  w&s  likewise  found  that  the  defendant  had  dealt  as  a  sav- 
ings bank  or  institution,  receiving  small  deposits  from  many 
persons,  from  children  and  others,  to  the  amount  of  some  three 
hundred  dollars  in  all  up  to  the  commencement  of  this  prose- 
cution ;  but  had  received  no  deposits  from  merchants  or  traders. 
That  the  funds  of  the  defendant  fell  on  dividend  days,  and  once 
or  twice,  reduced  the  amount  of  money  below  the  capital  stock 
of  the  defendant  on  hand. 

On  this  "finding  of  the  jury,"  the  prosecution  moved  for 
judgment  of  ouster,  which  was  resisted  by  the  defendant;  and 
this  is  the  question  reserved  for  the  consideration  of  this  court 

Samuel  H.  Robinson  8f  D.  8.  Bell,  for  relator. 

John  H,  James,  for  defendant. 

Wood,  C.  J.  The  counsel  for  the  prosecution  insist  that  the 
state  is  entitled  to  judgment  on  this  verdict,  as  a  matter  of 
course,  on  the  first  count  in  the  information,  because  the  facts 
are  found  by  the  jury  substantially  as  they  are  averred.  In  most 
cases  which  occur,  such  a  position  could  not  well  be  successfully 
answered ;  for  the  allegata  should,  and  usually  do  when  trav- 
ersed and  found  to  be  true,  constitute  a  good  basis  for  a  legal 
judgment.  If  such,  however,  be  not  the  case,  in  civil  actions 
even,  the  judgment  will  be  arrested;  and  in  favor  of  a  defend- 
ant as  strict  rules,  at  least,  should  be  applied,  in  what  may  be 
termed  a  quasi  criminal  prosecution. 

On  this  count,  it  will  be  seen,  no  facts  are  found  by  the  jury 
but  what  are  expressly  admitted  by  the  plea.  The  issue,  there- 
fore, is  upon  the  application  of  the  law,  and  needed  not  the  in- 
tervention of  a  jury.  • 

But  do  the  facts,  admitted  or  found,  constitute  a  measure  of 
the  privileges  of  this  corporation  ?  To  determine  this,  it  is 
necessary  to  look  to  the  act  by  which  it  was  created,  and  still 
continued  to  exist.  The  4th  sec.  V.  29  Lo.  Laws,  p.  175,  pro- 
vides that  it  shall  be  lawful  for  said  company  to  invest  any  part 
of  its  capital  stock,  money,  funds,  or  other  property,  in  any  pub- 
lic stocks  or  funds,  debt  created,  or  to  be  created  by  any  law  of 
this  state ;  and  the  same  to  sell  and  transfer  at  pleasure,  and 
again  to  invest  the  same,  or  anjf  part  thereof,  in  such  stocks  or 
funds,  or  otherwise,  whenever  and  so-  often  as  said  company 
may  deem  it  expedient ;  or  may  loan  the  same  or  part  thereof 
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to  individuals  or  corporations,  on  real  or  personal  security,  for 
such  period  of  time,  and  upon  such  terms  and  under  such  re- 
strictions as  the  directors  of  said  company  for  the  time  being 
shall  deem  most  expedient :  Provided,  That  it  shall  not  \>e  law- 
ful for  said  corporation  to  engage  in  the  business  of  banking; 
nor  shall  said  company  make,  issue,  or  emit  any  bills  of  credit, 
as  a  circulating  medium  for  trade  or  exchange;  and  provided 
also,  that  the  capital  stock  of  said  company  shall  not  exceed 
fifty  thousand  dollars. 

It  is  not  a  question  for  us  whether  the  powers  conferred  by 
this  section  are  the  results  of  wise  or  unwise  legislation.  The 
privileges  and  franchises  granted  are  extensive  in  the  extreme, 
and  but  feebly  guarded  from  misapplication  and  abuse;  and  it 
should  have  been  foreseen  by  the  legislature  which  conferred 
these  extraordinary  powers,  that  corporations,  like  individuals, 
would  sometimes  apply  their  means  to  the  acquisition  of  gains 
beyond  which  the  ordinary  sense  of  mankind  would  consider 
strictly  justifiable  or  purely  moral. 

But  had  this  defendant  the  power  to  loan  money  at  twelve 
per  cent,  per  annum,  and  to  purchase  bonds,  notes,  and  other 
securities  at  sixteen  per  cent,  discount,  as  found  by  the  jury  ? 

Tlie  charter  is  the  law  of  the  case.  If  none  of  its  provisions 
have  been  violated,  it  is  difficult  to  find  any  legitimate  ground 
to  demand  its  surrender.  The  defendant,  not  by  implication  or 
inference,  but  by  express  grant,  may  invest  any  part  of  the  cap- 
ital stock  in  stocks  or  funds,  or  otherwise,  whenever  and  so  often 
as  is  deemed  expedient.  Otherwise,  would  seem  to  indicate,  in 
any  other  lawful  manner.  It  may  therefore  invest  in  bonds  and 
notes  and  by  discounting  them ;  and,  as  the  company  is  re- 
stricted, to  no  rate  of  discount,  it  is  by  no  means  a  violation 
of  its  charter  if  it  make  a  good  bargain.  By  the  charter,  it 
may  loan  money  to  individuals  or  corporations,  on  real  or  per- 
sonal security,  for  such  period  of  time  and  upon  such  terms  as 
the  directors  deem  expedient.  The  rate  of  interest  is  not  re- 
stricted. The  charter  then  is  not  violated  by  the  reception  of 
twelve  or  fifty  per  cent  on  the  loans  of  this  company.  An  indi- 
vidual may  contract  for  any  rate  of  interest  under  the  general 
law;  but  the  law  will  coerce  the  payment  of  six  per  cent,  per 
annum,  only ;  but  the  contract  is  no  violation  of  law,  because  it 
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is  not  prohibited.  An  individual  may,  for  the  same  reason, 
receive  any  rate  of  interest.  It  is  no  violation  of  law,  and 
when  paid  it  cannot  be  recovered  back. 

A  corporation  unrestrained,  may  occupy  the  same  ground. 
The  rate  of  interest  demanded  or  received,  though  it  may  be  so 
exorbitant  as  to  shock  the  moral  sense  of  the  community,  is  no 
violation  of  its  charter,  unless  restrained  by  it. 

We  incline  to  the  opinion,  however,  that  this  charter  confers 
the  power  to  bargain  for  any  rate  of  interest;  and  if  so,  any 
rate  of  interest  agreed  upon  could  be  recovered  by  law. 

The  persons  to  whom  loans  may  be  made,  are  described;  the 
kind  of  security  and  the  period  of  time  are  provided  for,  and 
loans  are  to  be  upon  "  such  terms  "  as  the  directors  deem  expe- 
dient. By  the  words  "upon  such  terms"  must  probably  mean 
to  intend  such  rate  of  interest;  for  as  the  persons  to  whom  loans 
may  be  made,  the  kind  of  security  and  length  of  time  for  which 
made,  are  all  enumerated,  it  is  difficult  to  imagine  what  else 
could  have  been  designed  by  the  words  " upon  such  terms"  un- 
less to  fix  the  rate  of  interest  by  agreement.  But  if  such  were 
not  the  object  of  this  legislation,  there  is  nothing  averred  in  this 
first  count  which  can  be  said  to  be  legally  a  misapplication, 
abuse,  or  misuse  of  the  franchises  granted  ;  and,  consequently,  no 
legal  judgment  of  ouster  can  be  predicated  thereon,  although 
such  averments  are  found  by  the  jury  to  be  true. 

The  facts  averred  in  the  second  count,  are  by  no  means  found 
by  the  jury,  in  a  legal  sense  at  least,  although  insurance  was 
evidently  one  of  the  objects  of  the  company,  and  provided  for 
in  the  2d  section  of  the  act.  The  jury  fouud  one  existing  in- 
surance, one  refusal,  because  extra  hazardous ;  but  that  the  de- 
fendant was  always  ready  and  willing  to  insure  at  reasonable 
rates.  The  law  by  no  means  requires  this  defendant,  nolens 
volens,  to  insure  property  or  forfeit  its  charter  for  non-user, 
but  applications  must  be  made  and  refused,  at  reasonable  rates 
and  without  excuse. 

The  third  count  of  the  information,  in  substance,  charges 
upon  the  defendant  an  usurpation  of  the  franchise  of  banking, 
and  specifies,  with  minuteness,  the  acts  done  and  the  usurpa- 
tions relied  upon,  as  within  the  proviso  of  the  4th  section  and 
violations  of  the  charter. 


Digit 


zed  by  GoOgk 


Ohio  v.  Urban  a  and  Champaign  M.  I.  Co.  14  Ohio,  6.    465 

Rate  of  Interest.  —  Banking.  — Non-user. 

•The  finding  of  the  jury  does  not,  however,  appear  to  us  to 
square  exactly  with  the  allegations  in  this  count  The  jury  say 
the  defendant  has  dealt  as  a  savings  bank  or  institution,  receiv- 
ing small  deposits  from  children  and  others  to  the  amount  of 
some  $300  in  all,  but  have  received  no  deposits  from  mer- 
chants or  traders ;  nor  is  it  found  a  certificate  of  deposit  was 
given  by  the  company. 

It  does  not  appear  to  us  this  finding  is  within  the  prohibition 
against  banking,  and,  if  not,  it  is  a  lawful  pursuit,  in  which 
a  corporation  as  well  as  an  individual  may  engage ;  and  it  is 
well  said  by  the  defendant,  that  although  receiving  deposits  is 
a  part  of  the  business  of  banks,  it  is  no  exclusive  privilege 
of  this,  nor  is  the  discounting  of  notes. 

All  persons  in  Ohio,  artificial  as  well  as  natural,  may  pursue 
the  business  of  banking  with  the  single  exception  of  the  issu- 
ing of  notes  for  circulation  as  money.  This  is  the  mischief  the 
legislature  have  sought  from  time  to  time  to  remedy;  it  is  the 
only  exclusive,  and  the  principal  franchise,  except  its  life  con- 
ferred upon  a  bank.  It  is  against  the  issue  and  circulation  of 
notes,  as  currency,  that  oiir  penal  statutes  have,  without  excep- 
tion, it  is  believed,  been  directed  from  1816  to  the  present  day. 
These  deposits  in  savings  institutions,  however,  have  but  little 
semblance  to  bank  deposits.  In  general  bank  deposits,  no  in- 
terest is  paid  by  the  bank,  and  the  money  is  repaid  on  demand. 
In  savings  banks,  the  deposits,  though  called  such,  are  strictly 
loans,  on  which  interest  is  paid,  and  are  repaid  only  on  express 
and  specific  notice. 

We  have,  therefore,  come  to  the  conclusion  that  the  finding  of 
the  jury  on  this  count  does  not  lay  the  foundation  for  judgment 
against  the  defendant,  but  that  judgment  on  all  the  counts  must 
be  entered  in  his  favor.  * 

tol.  n.  30 
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Heman  Swift  &  Stephen  Pratt  vs.  The  Vermont  Mutual 
Fire  Insurance  Company.1 

(Supreme  Court,  Vermont,  February  Term,  1846.) 

Insurable  interest.  —  Formal  Defects. 

An  equitable  estate  in  fee  simple  is  as  much  an  insurable  interest  in  buildings,  agaiiut 

fire,  as  an  absolute  legal  estate  in  fee  simple,  whether  at  common  law  or  within  the  act 

incorporating  the  Vermont  Mutual  Fire  Insurance  Company. 
By  the  term  less  estate  therein,  in  section  ten  of  the  act  incorporating  the  "Vermont  Mutual 

Fire  Insurance  Company,  is  intended  estates  of  leu  duration  than  estates  in  fee  simple, 

as  estates  in  fee  tail,  for  life,  for  years,  or  at  will. 
A  policy  of  insurance  from  said  company  is  not  avoided  by  any  formal  defects  in  the  title 

deed  of  the  assured,  which  might  be  corrected  in  a  court  of  equity. 

Assumpsit  upon  a  policy  of  insurance.  The  plain tifis  alleged 
in  their  declaration,  that  on  the  10th  day  of  June,  1837,  one 
Alvah  Hawks,  being  the  owner  in  fee  of  a  certain  tavern  house 
and  other  buildings  in  Woodford,  which  were  subject  to  a  mort- 
gage to  the  plaintiff,  Swift,  for  $1,400,  made  application  to  the 
defendants  for  insurance  on  said  buildings,  and  on  certain  prop- 
erty therein,  for  the  benefit  of  both  Hawks  and  Swift ;  that  the 
defendants  thereupon  made  and  delivered  their  policy  of  insur- 
ance to  Hawks  and  Swift,  to  continue  in  force  from  twelve 
o'clock  at  noon  on  the  10th  day  of  June,  1837,  until  twelve 
o'clock  at  noon  on  the  10th  day  of  June,  1843,  by  which  they  in- 
sured Hawks  and  Swift,  on  the  said  building  and  property, 
$2,450,  being  the  sum  of  $1,200  on  the  tavern  house,  and  the 
remainder  upon  the  other  property  ;  that  afterwards,  on  the  3d 
day  of  February,  1843,  Hawks  conveyed  all  his  right,  title,  and 
interest  in  the  buildings  insured  to  the  plaintiff,  Pratt,  and  on 
the  20th  day  of  February,  1843,  assigned  to  Pratt  the  said  policy 
of  insurance ;  and  that  on  the  27th  day  of  March,  1843,  the  said 
assignment  was  duly  ratified  and  confirmed  by  the  director*  of 
the  company,  pursuant  to  the  act  of  incorporation  and  by-laws 
of  the  company.  And  the  plaintiffs  averred  that  on  the  25th 
day  of  May,  1843,  the  said  tavern  house  was  consumed  by  fire, 
of  which  due  notice  was  given  to  the  defendants.  The  decla- 
ration also  contained  counts  in  indebitatus  assumpsit  for  work 

1  18  Vt.  305. 
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and  la^or,  goods  sold,  &c,  and  the  money  counts.     Plea,  the 
general  issue. 

The  parties  agreed  in  the  case  that  the  insurance  was  effected 
and  the  loss  happened  in  the  manner  stated  in  declaration,  and 
that  at  the  time  of  insurance,  assignment,  and  loss,  the  parties 
insured  were  in  possession  of  the  property  insured,  supposing 
that  they  bad  a  perfect  title  to  the  same.  The  application  for 
insurance  was  signed  by  Hawks,  and  stated  the  property,  in 
general  terms,  to  be  his,  subject  to  a  mortgage  to  Swift  for 
$1,400,  which  also  covered  six  acres  of  land,  and  the  applica- 
tion was  for  an  insurance  for  the  benefit  of  both.  The  policy 
was  to  Hawks  and  Swift,  in  the  common  form. 

In  regard  to  the  title  to  the  premises,  the  facts  were  conceded 
to  be,  that  one  Elisha  Lyon,  in  the  year  1831,  entered  into  pos- 
session of  the  land  on  which  the  buildings  insured  were  subse- 
quently erected,  under  a  verbal  contract  with  the  Bennington 
Iron  Company,  a  private  corporation,  and  that  he  erected  thereon 
most  of  the  buildings  insured,  and  that  the  plaintiffs  have  all  the 
title  of  Lyon ;  that  that  title  depends  upon  the  effect  of  a  deed 
purporting  to  be  the  deed  of  the  Bennington  Iron  Company,, 
dated  September  20,  1833,  signed  for  the  Bennington  Iron. 
Company,  N.  Leavenworth,  and  sealed  and  witnessed,  but  not 
acknowledged  or  recorded;  that  N.  Leavenworth,  who  executed, 
said  deed,  was  the  general  agent  of  the  iron  company  in  the 
management  of  their  ordinary  business,  and  one  of  the  direc- 
tors ;  that,  at  the  date  of  said  deed,  the  iron  company  bad  a 
corporate  seal,  with  a  particular  device,  which  was  not  used 
upon  said  deed;  that  the  said  company,  since  the  execution  of 
the  deed,  have  made  no  claim  to  the  land  therein  described, 
but  the  creditors  of  the  company  attached  all  their  lands  in  the 
town  of  Woodford  in  February,  1842,  but  did  not  levy  upon 
this  land,  and  the  lien  created  by  their  attachment  expired  after 
the  commencement  of  this  suit.  Certain  records  of  the  Benning- 
ton Iron  Company  were  also  made  part  of  the  case  stated,  from 
which  it  appeared  that  at  a  meeting  of  said  company,  holden 
on  the  22d  of  April,  1836,  the  report  of  a  committee,  showing 
the  condition  of  the  company's  real  estate,  was  accepted,  a 
part  of  which,  showing  the  real  estate  sold  by  the  company, 
stated  as  sold  from  the  Forge  Lot  six  and  a  quarter  acres,  which 
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it  was  conceded  was  the  land  deeded  to  Lyon,  as  above  stated. 
These  records  contained  also  a  vote  of  the  company  passed  at 
a  meeting  holdeh  October  12,  1842,  directing  the  president  aud 
secretary  of  the  company  to  execute  a  general  deed  of  confir- 
mation of  certain  lands  before  that  time  sold  and  conveyed  by 
deed  by  one  Hammond,  or  by  Leavenworth  in  behalf  of  the 
company ;  and  among  the  tracts  of  land  specified  in  said  vote 
was  the  lot  deeded  to  Lyon. 

The  act  incorporating  the  defendants,  and  all  subsequent 
statutes  in  relation  thereto,  and  the  by-laws  of  the  defendants 
were  also  made  part  of  the  case  stated.  The  sixth  section  of  the 
act  of  incorporation  was  in  these  words :  u  That  every  member 
of  said  company  shall  be  and  hereby  is  bound  and  obliged  to 
pay  his  portion  of  all  losses  and  expenses  happening  or  accru- 
ing in  and  to  said  company  ;  and  all  buildings  insured  by  and 
with  said  company,  together  with  the  right,  title,  and  interest  of 
the  assured  to  the  lands  on  which  they  stand,  shall  be  pledged 
to  said  company,  and  the  said  company  shall  have  a  lien 
thereon  against  the  assured,  during  the  continuance  of  his,  her, 
or  their  policies ; "  to  which  section  was  appended  a  proviso, 
which  was  subsequently  repealed  by  statute  of  1831.  The 
tenth  section  of  the  act  of  incorporation  was  in  these  words: 
"  That  the  said  company  may  make  insurance  for  any  time,  not 
exceeding  ten  years,  and  any  policy  of  insurance  issued  by  said 
company,  signed  by  the  president  and  countersigned  by  the  sec- 
retary, shall  be  deemed  valid  and  binding  on  said  company  in 
all  cases,  when  the  assured  has  a  title  in  fee  simple,  unincum- 
bered, to  the  building  or  buildings  insure*,  and  to  the  land  cov- 
ered by  the  same;  but  if  the  assured  have  a  less  estate  therein, 
or  if  the  premises  be  incumbered,  the  policy  shall  be  void  un- 
less the  true  title  of  the  assured  and  the  incumbrance  on  the 
premises  be  expressed  therein  and  in  the  application  therefor." 

It  was  also  conceded  that  the  plaintiffs,  in  October,  1843, 
paid  to  the  defendants  the  sum  of  $7.85,  being  the  amount  of 
an  assessment  upon  the  premium  note,  which  was  ordered  to 
be  paid  October  18, 1843,  and  that  the  sum  had  never  been  re- 
funded to  the  plaintiffs,  the  defendants  being  ignorant,  at  the 
time  of  the  payment,  of  the  defect  in  the  plaintiff's  title. 

It  was  agreed  by  the  parties,  that  judgment  should  be  ren- 
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dered  by  the  county  court  for  the  defendants  with  liberty  to  the 
plaintiffs  to  except ;  and  judgment  was  accordingly  so  rendered. 
Exceptions  by  plaintiffs. 

Hall  Sf  Lyman,  for  plaintiffs. 

J*  S.  Robinson  8f  Southworth,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  question  in  the  present  case  is  whether 
the  plaintiffs'  title  was  such  that  the  policy  is  binding  upon  the 
defendants  ? 

The  only  defect  in  the  plaintiffs'  title,  here  insisted  upon,  is 
in  the  deed  from  the  Bennington  Iron  Company  to  Lyon. 
There  is  no  doubt,  I  apprehend,  that  this  deed,  as  a  legal  con- 
veyance, is  wholly  defective.  It  would  hardly  be  necessary  to 
go  into  detail  in  pointing  out  its  defects.  It  is  not  a  deed  un- 
der the  seal  of  the  corporation,  nor  by  the  president  of  the  cor- 
poration, nor  in  pursuance  of  any  vote  of  the  corporation.  It 
will  hardly  be  contended,  that  a  corporation  can  convey  their 
land  except  in  some  of  these  modes.  It  is  therefore  not  worth 
while  to  take  time  here  to  determine  what  is  the  proper  mode 
of  executing  sucft  a  conveyance,  as,  in  every  view,  this  is  man- 
ifestly defective  as  a  formal  conveyance  of  legal  title. 

But  notwithstanding  this,  it  is  shown  very  clearly  that  this 
deed  was  executed  by  the  general  agent  of  the  corporation,  and 
that  it  was  understood  by  him  and  by  the  grantee  to  convey  a 
perfect  title  in  fee  simple ;  that  the  grantee  since  the  date  of  the 
deed  has  continued  to  occupy  the  premises  ;  that  this  occupancy 
has  been  fully  acquiesced  in  by  the  corporation ;  and  that  they 
have  received  the  full  price  of  the  land,  and,  by  express  vote,  have 
ratified  this  with  all  other  conveyances  made  by  the  same  agent. 

There  can  be  no  doubt,  then,  that  the  corporation  would,  in 
equity,  be  compelled  to  convey  to  the  plaintiffs.  They  are  the 
equitable  owners  of  the  land  in  fee  simple.  And  all  the  au- 
thorities concur  in  the  point,  that  an  equitable  title  at  common 
law  is  as  much  an  insurable  interest  in  buildings  as  a  strictly 
legal  title.  The  estate  is  but  one,  and  it  is  indifferent  whether 
the  assurance  is  in  the  name  of  the  legal  or  of  the  equitable 
owner ;  an  insurance  in  the  name  of  the  trustee  will  enure  for 
the  benefit  of  his  cestui  que  trust.  All  that  is  required  is,  that  it 
be  truly  represented  to  the  insurers.     But  to  them  it  is  unim- 
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portant ;  the  extent  of  the  plaintiffs'  interest  is  the  same  in  both 
cases ;  so,  too,  the  lien  of  the  company  will  be  as  effectual  upon 
this  equitable  as  upon  a  legal  estate ;  for  they  must  at  all  events 
pursue  it  in  equity,  it  being  a  right  not  capable  of  being  en- 
forced in  courts  of  law. 

We  think  it  very  clear,  that  the  defect  in  the  title  does  not 
avoid  the  policy,  under  the  act  of  incorporation  of  the  insur- 
ance company,  which  provides  that  all  policies  upon  buildings, 
when  the  insurance  is  general,  shall  only  be  binding  when  the 
assured  has  an  unincumbered  title  in  fee  simple,  but  that  when 
he  has  any  less  estate  therein  the  same  shall  be  void.  The  in- 
cumbrance in  this  case  was  properly  represented,  and  the  as- 
sured in  fact  had  no  less  estate  in  the  premises  than  a  fee  pimple, 
excepting  the  incumbrance.  What  is  meant  by  less  estate  in 
the  act  is  an  estate  of  less  duration,  as  an  estate  in  fee  tail,  for 
life,  or  for  years,  or  at  will.  We  think,  therefore,  that  the  es- 
tate was  a  fee  simple,  within  the  just  and  reasonable  interpreta- 
tion of  this  act.  Judgment  reversed  and  case  remanded 


Note  by  Redfield,  J.  —  I  have  not 
deemed  it  of  much  importance,  in  prepar- 
ing the  opinion  in  this  case,  to  go  into  the 
general  law  of  insurance,  in  order  to  deter- 
mine what  interests  in  buildings  or  goods 
are  insurable.  It  seems  to  be  well  settled 
by  the  English  cases,  that  policies,  which 
were  expressed  to  be  made  interest  or  no 
interest,  were  valid  at  common  law ;  but 
policies  which  contained  no  such  clause 
were  construed  to  be  an  assurance  upon 
an  interest  of  the  assured ;  and  if  it  ap- 
peared that  he  had  in  fact  no  insurable  in- 
terest in  the  thing,  the  policy  was  void  at 
common  law.  The  statute  of  19  Geo.  2, 
c  37,  declared  all  wagering  policies,  that 
is,  policies  where  the  assured  had  no  inter- 
est, void,  and  farther  required  the  assured, 
in  all  actions  upon  a  policy  of  insurance,  to 
prove  his  interest  by  other  testimony  than 
the  policy.  And  as  we  do  not,  in  this  state, 
allow  validity  to  any  wagering  contracts 
(Collamerv.  Day,  2  Vt.  144),  we  should 
not,  of  course,  incline  to  view  with  much 
favor  a  wagering  policy.  No  doubt  in  this 
state  the  law,  in  that  respect,  will  require, 
that  the  assured  should  have  an  interest, 
both  at  the  time  of  the  insurance  and  the 


loss,  the  same  as  under  the  English  statute. 
But  by  referring  to  the  English  cases  upon 
this  subject,  it  will  be  seen  that  the  coons 
there  have  been  very  liberal  in  maintain- 
ing policies,  where  the  assured  really  had 
anything  at  hazard  in  the  subject  matter 
of  the  insurance,  and  it  will  be  found,  by 
an  examination  of  the  cases,  that  there 
this  whole  question  of  interest,  which  hat 
been  so  much  discussed  in  cases  upon  in- 
surance, is  made  to  turn  upon  the  point 
whether  the  assured  really  had  anything 
at  hazard ;  whether  the  contract  was  an 
indemnity  against  a  possible  loss,  or  was 
a  mere  wager  upon  the  happening  of  an 
event,  which,  in  itself,  was  indifferent  to 
the  assured.  In  Crawford  v.  Hunter,  8  T. 
R.  14,  Lord  Eenyon  says :  "  Then  can  a 
trustee  insure?  There  is  no  doubt  bat 
he  may.  Can  a  consignee  insure  ?  Sorely 
he  may.  And  if  a  mere  naked  trustee 
may  insure,  who  has  no  beneficial  inter- 
est, it  would  be  grossly  absurd  to  bold 
that  the  cestui  que  trust,  who  has  the  whole 
interest,  could  not  insure."  But  in  the 
case  of  Lucena  v.  Crawford  et  a/.,  in  the 
exchequer  chamber,  3  B.  &  P.  75,  wbkh 
seems  to  be  the  same  case  above  cited,  but 
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under  a  different  name,  the  right  of  the  72 ;  and  in  the  notes  of  Smith's  Leading 
agent,  trustee,  or  consignee,  to  insure  is  Cases,  2d  ed.  165,  et  seq.,  where  most  of 
fully  confirmed  by  the  almost  unanimous  the  cases  upon  this  subject  are  collected 
opinion  of  all  the  judges  in  the  exchequer  and  studiously  and  judiciously  digested, 
chamber.  This  subject  will  be  found,  The  cases  by  the  plaintiff's  counsel  show, 
among  others,  very  ably  discussed  in  Go-  that  the  same  rule  has  prevailed  exten- 
di!! y.  The  London  Assurance  Co.  1  Burr,  sively  in  this  country. 
489 ;  also  in  GodsaU  v.  Boldero,  9  East, 


Edward  Brinley  vs.  The  National  Insurance  Company.1 

(Supreme  Court,  Massachusetts,  March  Term,  1846.) 

Damages.  —  Rebuilding. 

In  all  cases  where  no  rule  of  damages  is  established  by  law,  the  jury  are  to  decide  upon 
the  question,  and  to  their  decision  there  can  be  no  legal  exception. 

In  an  action  upon  a  fire  insurance  policy,  it  appeared  that  the  property  insured,  a  store, 
having  burnt  down,  was  rebuilt  by  the  company,  according  to  the  terms  of  the  policy, 
but  upon  a  plan  somewhat  different  from  the  original;  and  the  jury  were  instructed 
that  no  deduction  was  to  be  made  from  the  expense  of  rebuilding,  though  the  new 
store  might  be  more  durable  than  the  old  would  have  been,  and  for  some  purposes  more 
valuable.    Held,  erroneous. 

Action  of  assumpsit  upon  a  fire  policy  on  a  brick  store  build- 
ing. The  building  had  been  replaced,  in  accordance  with  a 
provision  in  the  policy  giving  the  company  the  right  to  rebuild. 

The  trial  in  the  court  below  was  before  Shaw,  C.  J.,  who  re- 
ported the  case  thus :  — 

There  was  proof  that  the  store  was  totally  destroyed  by  fire, 
within  the  year,  and  that  the  policy  was  assigned  by  the  as- 
sured, after  the  loss,  to  the  plaintiff  with  the  consent  of  the  de- 
fendants ;  and  no  objection  was  made  to  the  plaintiffs  bringing 
action  in  his  own  name. 

The  store  having  been  rebuilt  upon  a  plan  different  from  that 
of  the  one  destroyed,  the  cost  of  the  new  building  could  not  be 
the  measure  of  the  plaintiffs  loss  by  the  destruction  of  the  old 
one.  There  was  much  conflicting  evidence,  and  many  varying 
estimates  of  the  cost  of  erecting  a  new  building  of  the  same 
dimensions  and  materials,  and  upon  the  same  plan  with  that  of 
the  one  burnt;  all  of  which  was  left  to  the  jury. 

The  defendants  contended  that,  as  a  store  of  similar  dimen- 
sions and  plan  with  the  old  one,  built  of  new  materials,  would 

1  11  Met.  195. 
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be  worth  more  than  the  old  one,  a  deduction  ought  to  be  made 
from  the  estimated  cost  of  a  new  store,  for  the  difference  in  value 
between  the  old  store  and  such  new  store ;  analogous  to  the 
deduction  of  new  for  old  in  the  adjustment  of  losses  on  marine 
policies.  This  position  was  not  sustained  by  the  judge;  but 
the  jury  were  instructed,  that  the  contract  was  a  contract  of 
indemnity ;  that,  to  afford  indemnity,  the  defendants  were 
bound  either  to  replace  the  building  in  as  good  condition  as  it 
was  in  before  the  fire,  or  to  pay  the  plaintiff  a  sum  of  money 
sufficient  to  place  the  assured,  as  owner  of  the  building,  in  as 
good  a  situation  as  if  the  fire  had  not  happened ;  that,  in  doing 
this,  if  any  materials  were  left,  they  might  be  used,  as  far  as 
they  would  go,  and  as  far  as  they  were  fit,  in  rebuilding;  but  if 
the  building  could  not  be  placed  in  as  good  a  condition  as  it 
was  in  before,  without  using  new  materials,  and  new  materials 
were  used,  no  deduction  should  be  made  on  that  account,  al- 
though it  might  be  more  durable  than  the  old  building  would 
have  been,  and  for  some  purposes  more  valuable. 

The  jury  returned  a  verdict  for  $3,689,  which  is  to  be  set 
aside,  and  a  new  trial  granted,  if  the  above  instruction  was 
wrong;  otherwise,  judgment  to  be  entered  on  the  verdict 

Gardiner  Sf  English,  for  the  defendants. 

M.  S.  Clarke,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilde,  J.  At  the  trial,  the  defendants  contended  that  as  a 
new  store  of  similar  dimension  and  plan  with  the  old  one,  built 
of  new  materials,  would  be  worth  more  than  the  old  one,  a  de- 
duction ought  to  be  made  from  the  estimated  cost  of  a  new 
store,  for  the  difference  in  value  between  the  old  store  and  the 
new  one;  analogous  to  the  deduction  of  new  for  old  in  the  ad- 
justment of  losses  on  marine  policies.  This  claim  of  deduction 
was  not  sustained  by  the  judge  at  the  trial,  and  we  are  not 
aware  of  any  authority  or  principle  by  which  it  can  be  sup- 
ported. The  rule  in  adjusting  marine  losses,  is  arbitrary,  and 
operates  in  some  cases  unjustly,  giving  to  the  insured  more  or 
less  than  a  full  indemnity,  to  which  he  is  entitled  by  the  policy, 
and  to  no  more.  The  rule  originated  from  the  usages  among 
merchants  and  underwriters,  probably  from  the  great  difficulty 
of  ascertaining  the  actual  loss,  without  first  repairing  the  dam- 
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age  done,  or  estimating  the  cost  of  repairs.  The  rule  is  appli- 
cable only  to  cases  of  a  partial  or  a  constructive  total  loss.  It 
depends  on  usage,  sanctioned  by  judicial  decisions ;  and  in 
some  cases  this  rule  of  estimating  the  loss  is  expressly  provided 
for  by  the  terms  of  the  policy.  Such  has  been  the  stipulation 
in  the  marine  policies  in  Boston,  for  many  years.  But  the  rule 
has  never  been  adapted  to  policies  of  insurance  on  buildings 
and  other  property  against  fire.  • 

The  question  then  is,  what  is  the  rule  of  damages,  if  any 
there  be,  in  cases  like  the  present?  The  plaintiff's  counsel 
contends  that  the  actual  loss  is  to  be  ascertained  by  the  expense 
of  restoring  the  property  without  any  deduction  for  the  differ- 
ence of  value  between  the  new  and  old  materials ;  and  so  the 
rule  is  laid  down  by  Professor  Greenleaf.  2  Greenl.  on  Ev. 
§407.  But  the  only  adjudicated  case  he  cites,  which  has  any 
direct  bearing  on  the  question,  is  that  of  Vance  v.  Foster,  1  Irish 
Circuit  Cases,  51,  in  which  Mr.  Baron  Pennefather  laid  down  a 
very  different  rule.  He  says,  as  is  reported  in  3  Stephens  N.  P. 
2084,  that  "the  jury  are  to  say  what  state  of  repair  the  ma- 
chinery was  in,  what  it  would  cost  to  replace  it  by  new  machin- 
ery, and  how  much  better  (if  at  all)  the  mill "  in  which  the 
machinery  was  placed  "  would  be  with  the  new  machinery,  than 
it  was  at  the  time  of  the  fire;  and  the  difference  is  to  be  de- 
ducted from  the  entire  expense  of  placing  there  such  new  ma- 
chinery." This  rule,  in  all  cases  where  the  cost  of  repairs  is 
one  of  the  elements  by  which  the  jury  are  to  estimate  the  actual 
loss,  seems  to  be  founded  on  the  principles  of  justice,  as  it  will 
give  to  the  assured  a  full  indemnity,  and  no  more ;  to  which  he 
is  entitled  by  the  contract.  But  by  the  rule  contended  for  by 
the  plaintiff's  counsel,  the  assured  in  most  cases  would  recover 
more  than  an  indemnity;  and  much  more,  when  the  building 
insured  is  dilapidated  and  much  out  of  repair.  Such  rule  is 
not  supported  by  any  principle  of  justice,  nor  by  the  authority 
of  any  adjudged  case.  It  is  founded  on  an  erroneous  construc- 
tion of  the  contract.  It  supposes  that  the  insurers  are  bound 
to  repair  the  building,  or  to  pay  the  expenses  of  the  repairs. 
But  no  such  obligation  is  imposed  on  them  by  the  policy. 
They  have  the  privilege  to  make  the  requisite  repairs,  if  they 
see  fit,  to  protect  themselves  against  the  recovery  of  excessive 
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damages,  or  for  any  other  reason.  But  if  they  elect  not  to 
make  the  repairs,  they  are  liable  only  to  pay  a  fair  indemnity 
for  the  loss.  But  whatever  may  be  the  rule  when  the  building 
insured  is  partially  injured  by  the  peril  insured  against,  it  has 
no  application  to  cases  like  the  present,  where  the  building  is 
totally  destroyed  and  is  to  be  replaced  by  a  new  one.  The  rule 
of  damages  in  cases  on  marine  policies  would  not  apply  to  a 
case  where  the  ship  had  been  totally  destroyed.  In  the  present 
case,  the  building  was  destroyed  by  fire,  and  a  new  building 
was  erected  upon  a  different  plan ;  so  that  the  cost  of  a  new 
building  could  not  be  certainly  ascertained.  If  the  rule  laid 
down  in  Vance  v.  Foster  were  applied,  the  jury  must  ascertain, 
by  the  estimates  and  opinions  of  witnesses,  the  amount  of  the 
expenses  of  a  new  building,  and  they  must  estimate  the  value 
of  the  old  building,  in  order  to  ascertain  the  difference,  if 
any  there  be,  between  the  new  and  the  old.  We  can  per- 
ceive no  use  in  requiring  this  double  estimate;  for  where  the 
plaintiff  is  only  entitled  to  recover  the  amount  of  the  value  of 
the  building  destroyed,  the  estimate  of  the  cost  of  a  new  build- 
ing is  useless.  We  are  therefore  of  opinion  that  there  is  no  rule 
of  damages  applicable  to  the  preseut  case ;  and  that  in  all  cases 
where  no  rule  of  damages  is  established  by  law,  the  jury  are 
to  decide  upon  the  question,  and  that  to  their  decision  there  can 
be  no  legal  exception. 

The  instructions  were  conformable  to  these  principles,  except 
in  one  particular.  The  jury  were  instructed  that  no  deduction 
was  to  be  made  from  the  expenses  of  repairing  or  rebuilding 
the  store  insured,  although  the  new  building  might  be  more 
durable  than  the  old  building  would  have  been,  and  for  some 
purposes  more  valuable.  In  this  respect,  we  think  the  jury  were 
misdirected,  and  consequently  that  the  defendants  are  entitled 
to  a  new  trial. 

See  upon  the  subject  of  damages  gen-  Co.  6  Cush.  440,  post;   Wolf  r.  Howard 

erally,  Vance  v.  Foster,  2  Craw.  &  D.  118,  Ins.  Co.  1  Sand.  124 ;  S.  C.3  Seld.  583, 

ante,  p.  68 ;  Hoffman  y.  Western  Ins.  Co.  post ;   EUmaker  v.  Franldin  Ins.    Co.  5 

1  La.  An.  216,  post;  Henderson  v.  West-  Barr,  183, post;  Mississippi  Mut.  Ins.  Co. 

em  Ins.  Co.  10  Rob.  (La.)  164  ;  NMo  v.  34  Miss.  215  (1857) ;  McCraig  t.  Quaker 

North  American  Ins.  Co.  1   Sand.   551,  City  Ins.  Co.   18  Upper  Can.  Q.  B.  190 

post;  Menzies  t.  North  British  Ins.   Co.  (1859);  Insurance  Co.  y.  Rupp.  29  Penn. 

9  Sess.  Cas.  N.  S.  (Scotland)  697, post;  St.  526  (1858);    Commonwealth  Ins.  Co. 

Underhill  r.  Agawam    Mutual  Insurance  y.  Sennet,  37    Penn.    St.    205  (1860) ; 
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Parker  v.  Eagle  Fire  Ins.  Co.  9  Gray,  152  12    Allen,   381    (1866)  ;   Matthewson    t. 

(1857)  ;    Peoria  Ins.    Co.  v.    Wilson,  5  Webster   Assur.   Co.   10   Lower  Can.  8 

Minn.  53  (1860) ;  Hoffman  v.  sEtna  Fire  (1859) ;  Rex  v.  Ins.  Co.  2  Phil.  (Pa.)  357 

Ins.  Co.  1  Rob.  (N.  Y.)  501 ;   S.  C.  32  N.  (1858)  ;  In  re  Wight,   1  Ad.  &  E.  621 

Y.  405             ;  Morill  v.  Irving  Fire  Ins.  (1834) ;  Sun  Fire  Office  v.  Wright,  3  Nev. 

Co.  33  N.  Y.  429  (1865) ;   Burgess  v.  Al-  &  M.  819  (1834);   Leonardo,  v.  Phoenix 

liance  Ins.   Co.    10  Allen,  221    (1865) ;  Assur.  Co.  2  Rob.  (La.)  131  (1842). 
Boston  4r  Salem  Ins.  Co.  v.  Royal  Ins.  Co. 


McCulloch  &  others  vs.  The  Indiana  Mutual  Fire  Insur- 
ance Company.1 

(Supreme  Court,  Indiana,  May  Term,  1846.) 

Alienation.  —  Mortgage.  —  Effect  of. 

Bf  the  express  terms  of  the  act  incorporating  the  Indiana  Mutual  Fire  Insurance  Com- 
pany, if  any  building  insured  "  is  alienated  by  sale  or  otherwise,  the  policy  shall  be 
void,"  and  the  lien  on  the  property  continues  no  longer. 

A  mortgage  is  an  alienation  within  the  meaning  of  that  clause. 

The  persona]  liability  of  the  assured,  if  any,  on  his  deposit  note,  is  to  be  enforced  only  in 
a  common  law,  and  not  in  a  chancery  court 

Error  to  the  Union  circuit  court. 

Dewey,  J.  The  Indiana  Mutual  Fire  Insurance  Company 
brought  a  bill  in  equity  against  S.  McCulloch,  W.  McCulloch, 
Haworth,  Stephens,  and  Vinnedge,  in  February,  1842.  The 
bill  alleges  that  on  the  1st  August,  1838,  S.  McCulloch  procured 
from  the  complainants  a  policy  insuring  certain  buildings  from 
destruction  by  fire  for  six  years,  and  at  the  same  time  executed 
his  note  to  the  complainants  for  the  premium  of  insurance, 
amounting  to  $348 ;  that  on  the  28th  July,  1842,  there  was 
assessed  by  the  board  of  directors  of  the  company  the  sum  of 
$46.98  against  S.  McCulloch  for  losses  sustained  by  fire  after 
July  11,  1841,  that  being  his  ratable  share  of  such  losses  by 
virtue  of  his  premium  note ;  that  he  had  due  notice  of  the 
assessment  aud  refused  to  pay  it ;  that  on  the  28th  November, 
1840,  S.  McCulloch  conveyed  the  ground,  on  which  one  of  the 
insured  buildings  stood,  to  Vinnedge  in  fee  simple,  by  a  deed 
duly  recorded  ;  that  he  afterwards,  on  the  31st  December,  1841, 
mortgaged  the  same  property  to  W.  McCulloch,  to  secure 
$193.67,  the  mortgage  being  duly  recorded ;  that  on  the  9th  of 

i  8  Blackf.  50. 
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July.  1841,  he  conveyed  the  ground  on  which  the  other  insured 
buildings  stood  to  Haworth  and  Stephens,  in  fee  simple,  by  a 
deed  duly  recorded;  that  S.  McCulloch  was  insolvent;  and 
that  his  premium  note  was  a  lien  on  the  insured  buildings  and 
the  land  on  which  they  stood.  The  prayer  of  the  bill  was,  that 
the  premium  note  be  decreed  to  be  paid;  that  the  same  be 
made  a  charge  on  the  insured  premises  ;  and  that  in  default  of 
payment  the  premises,  or  enough  to  satisfy  the  debt  and  costs, 
be  sold,  &c.  All  the  defendants,  except  S.  McCulloch,  demurred 
to  the  bill,  and  the  demurrer  was  overruled.  These  defendants 
declining  to  answer,  the  bill  was  taken  as  confessed  against 
them. 

S.  McCulloch  answered,  making  his  answer  a  cross-bill,  from 
which,  the  answer  thereto,  and  the  depositions,  the  following 
further  facts  appeared.  The  deed  to  Vinnedge  and  that  to 
Haworth  and  Stephens,  mentioned  in  the  bill,  were  mortgages, 
being  subject  to  defences,  which  were  duly  recorded.  In 
February,  1841,  the  complainants  recovered  a  judgment  against 
S.  McCulloch,  before  a  justice  of  the  peace,  for  $76.50,  for 
assessments  of  losses  made  previous  thereto.  On  the  11th 
August,  1841,  another  assessment  was  made  against  him  for 
$28.71.  About  the  1st  October,  1841,  S.  McCulloch  gave  his 
policy  to  the  complainants'  agent,  for  the  purpose  of  having  it 
surrendered  and  cancelled,  that  he  might  lift  his  premium  note. 
The  agent  sent  the  policy  to  the  proper  officers  of  the  company 
at  Indianapolis,  who  returned  it,  informing  the  agent  that  the 
company  would  not  receive  the  same  and  cancel  it,  unless  S. 
McCulloch  would  first  pay  the  judgment  against  him  and  the 
assessment  of  August  11,  1841,  but  that  if  he  would  pay  those 
demands  the  policy  should  be  cancelled  and  the  premium  note 
given  up,  of  all  which  S.  McCulloch  was  informed.  On  the 
1st  December,  1841,  he  paid  the  agent  the  full  amount,  as  was 
supposed,  of  the  judgment  and  of  the  assessment  of  August  11, 
1841,  and  took  a  receipt  in  full,  but  owing  to  an  error  of  com- 
putation by  the  agent  the  sum  paid  was  too  small  by  $10, 
leaving  that  amount  still  due  the  complainants.  This  sum  S. 
McCulloch  refused  to  pay  until  the  22d  of  September,  1843, 
after  the  filing  of  the  bill,  when  he  paid  it  and  the  interest.  In 
the  mean  time  the  complainants,  in  addition  to  the  assessment 
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of  the  28th  July,  1842,  mentioned  in  the  bill,  continued  to  make 
assessments  against  S.  McCulloch  up  to  the  time  of  the  com- 
mencement of  the  suit. 

The  court  decreed  that  the  complainants  recover  of  S.  McCul- 
loch $384,  the  amount  of  his  premium  note,  to  be  discharged, 
however,  by  the  payment  of  0103.94,  that  being  the  amount 
of  the  assessments  against  him  in  arrear  at  the  expiration  of  his 
policy ;  that  the  sheriff  of  the  county  sell  the  insured  buildings 
and  the  ground  on  which  they  stand ;  and  that  from  the  pro- 
ceeds of  the  sale  he  first  pay  the  costs  of  suit,  then  $103.94  to 
the  complainants,  and  the  balance,  if  any,  to  S.  McCulloch. 

By  the  charter  of  the  Indiana  Mutual  Fire  Insurance  Com- 
pany, which  is  a  public  act,  it  is  provided  that  any  person  who 
may  take  an  insurance  from  the  company  shall  become  a  mem- 
ber thereof;  that  at  the  time  of  receiving  his  policy,  he  shall 
give  his  note  for  the  amount  of  the  premium,  a  part  of  which 
note,  not  to  exceed  ten  per  cent.,  to  be  prescribed  by  the  direc- 
tors, shall  be  paid  down,  and  the  remainder  payable  in  part  or 
in  whole  at  any  time  when  the  directors  shall  deem  it  requisite 
to  meet  losses  or  other  expenses ;  and  at  the  expiration  of  the 
term  of  insurance  the  premium  note,  or  such  part  of  it  as  shall 
remain  unpaid,  shall  be  surrendered  to  the  maker.  The  direc- 
tors are  required,  if  any  of  the  insured  property  shall  be  de- 
stroyed by  fire,  to  make  an  annual  assessment  of  the  same, 
and  to  apportion  to  each  member  of  the  company  his  share  of 
the  loss,  according  to  the  amount  of  his  premium  note ;  and  if 
such  member  shall  refuse,  for  thirty  days  after  proper  notice 
given,  to  pay  his  assessment,  the  company  is  authorized  to 
bring  suit  on  his  premium  note,  and  recover  the  whole  amount 
thereof,  which,  when  collected,  shall  remain  in  the  treasury  of 
the  company,  subject  to  the  payment  of  losses  incurred  or  to 
be  incurred  during  the  period  of  insurance,  the  balance,  if  any, 
to  be  returned  to  the  assured.  All  buildings  insured  by  and 
with  said  company,  together  with  the  right,  title,  and  interest  of 
the  assured  to  the  lands  on  which  they  stand,  shall  be  pledged  to 
said  company,  and  the  said  company  shall  have  a  lien  thereon 
against  the  assured  during  the  continuance  of  bis  policy.  But, 
when  any  house  or  other  building  shall  be  alienated  by  sale  or 
otherwise,  the  policy  shall  be  void,  and  be  surrendered  to  the 
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directors  of  tbe  company  to  be  cancelled  ;  and  upon  such  sur- 
render the  assured  shall  be  entitled  to  his  deposit  premium  note, 
upon  the  payment  of  his  proportion  of  all  losses  and  expenses 
that  have  occurred  prior  to  such  surrender ;  provided,  however, 
that  the  alienee  may,  with  the  consent  of  the  company,  take 
an  assignment  of  the  policy  in  the  manner  pointed  out  by  the 
charter. 

These  are  all  the  provisions  of  the  .  act  of  incorporation 
that  have  any  bearing  upon  the  cause  before  us ;  and  they  do 
not,  in  our  opinion,  sustain  the  decree  of  the  circuit  court.  The 
object  of  the  bill  was  to  enforce  a  supposed  lien  on  the  insured 
property  in  the  hands  of  purchasers  from  the  assured.  But  tbe 
lien  given  by  the  charter  is  in  terms  confined  to  insured  per- 
sons, and  limited  in  duration  to  the  continuance  of  the  policy. 
Whether  this  latter  provision  can  be  so  construed  as  to  extend 
the  lien  so  as  to  bind  the  property  in  the  hands  of  the  assured 
himself,  after  the  expiration  of  the  policy,  for  liabilities  incurred 
before,  it  is  not  now  necessary  to  decide ;  but  by  no  latitude  of 
construction  can  it  be  extended  to  his  grantee  or  alienee.  There 
is  not  a  single  provision  in  the  charter,  from  which  we  can  infer 
that  it  was  designed  the  lien  should  operate  against  him,  unless 
he  shall  choose  to  continue  the  policy  by  taking  an  assignment 
of  it  in  the  manner  prescribed.  On  the  contrary,  the  omission 
to  make  any  provision  for  giving  notice  to  the  public  of  the 
existence  of  the  lien  created  by  the  act,  is  a  strong  argument 
that  the  legislature  did  not  design  it  to  extend  to  purchasers  of 
the  insured  property.  A  person  not  a  member  of  the  company 
has  no  right  to  inspect  the  books  and  files  of  the  company 
kept  at  Indianapolis,  the  only  source  of  such  information  of 
what  property  has  been  insured.  We  cannot  believe  it  was 
the  design  of  the  legislature  to  subject  purchasers  to  the 
operation  of  a  lien,  the  existence  of  which  they  had  no  sore 
means  of  ascertaining.  But  what  is  conclusive  on  this  sub- 
ject is,  that  an  alienation  of  the  insured  property,  ipso  facto, 
renders  the  policy  void,  unless  the  purchaser  with  the  consent 
of  the  company,  takes  an  assignment  of  it,  and  secures  the  pre- 
mium note  of  his  grantor ;  and  by  the  express  enactment  of  tbe 
charter  the  company's  lien  exists  only  during  the  existence  of 
the  policy.     As  an  assignment  of  the  policy  under  considera- 
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tion  was  made  or  attempted,  both  the  policy  and  the  company's 
lien  on  the  insured  property  ceased  to  exist,  provided  the  as- 
sured, S.  McCulloch,  made  an  alienation  of  the  property. 

The  point  on  which  we  have  doubted  is,  whether  a  mortgage 
is  &n  alienation  within  the  meaning  of  the  charter  ?  We  have 
come  to  the  conclusion  that  it  must  be  so  considered.  If  it  be 
viewed  in  any  other  light,  one  of  two  consequences  must  fol- 
low,—  either  every  insured  person  has  it  in  his  power  to  destroy 
the  value  of  the  company's  lien  on  the  insured  property  by 
mortgaging  it  for  as  much  as  it  is  worth  while  the  liability  of 
the  company  will  continue  on  the  policy,  or  a  mortgagee  must 
be  subjected  to  the  operation  of  a  secret  lien  to  discover  which 
is  beyond  his  power.  There  is  injustice  in  either  result,  but  it 
is  obviated  almost  entirely  by  considering  a  mortgage  as  such 
an  alienation  as  shall  at  once  annul  both  the  policy  and  lien. 

But  though  the  policy  was  avoided  and  the  lien  annulled  by 
the  alienation  of  the  insured  property  by  S.  McCulloch,  still  his 
personal  liability  continued  on  the  premium  note,  until  an  ac- 
tual surrender  of  the  policy  to  the  company,  and  the  payment 
of  all  assessments  against  him  for  losses  sustained  by  the  com- 
pany before  the  surrender.  Whether  the  facts  of  the  case  show 
that  he  discharged  this  liability  or  not,  it  is  not  material  now  to 
decide ;  for  if  he  did  not,  that  liability  is  a  matter  exclusively 
of  common  law  jurisdiction,  and  can  give  the  company  no  right 
to  seek  relief  against  him  in  a  court  of  equity.  According  to 
the  view  we  have  taken  of  the  subject  there  is  no  equity  against 
the  other  defendants.  Their  demurrer  to  the  bill  should  have 
been  allowed. 

Per  Curiam.  The  decree  is  reversed  with  costs.  Cause  re- 
manded, &c. 

J.  Perry  Sf  J.  S.  Reid,  for  the  plaintiffs. 

J.  &  Newman  Sf  J.  Yaryan,  for  the  defendants. 
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The  Indiana  Mutual   Fire   Insurance  Company  vs.  Cham- 
berlain &  others.1 

(Supreme  Court,  Indiana,  May  Term,  1846.) 

Mutual  Insurance.  —  Lien.  —  Death  of  Insured. 

The  lien  provided  for  by  the  charter  of  the  Indiana  Mutual  Fire  Insurance  Compaay 
expires  with  the  death  of  the  insured,  so  that  it  cannot  be  enforced  against  his  heirs  lor 
losses  occurring  after  his  death;  the  heirs  not  having  ratified  or  confirmed  the  policy. 

Appeal  from  Tippecanoe  circuit  court. 

Perkins,  J.  Bill  in  chancery  by  the  Indiana  Mutqal  Fire 
Insurance  Company  against  the  heirs  of  John  C.  Chamberlain, 
deceased,  and  a  terre-tenant,  to  enforce  the  lien  and  payment 
of  a  premium  note  against  real  estate  insured.  The  bill  shows 
that  the  insurance  was  effected  by  Chamberlain  on  the  1st  of 
March,  1839 ;  that  in  the  fall  of  the  same  year  he  died,  nothing 
being  then  in  arrear  on  this  premium  note  to  the  insurance 
company;  that  the  assessments,  the  non-payment  of  which  for- 
feited the  premium  note,  were  made  for  losses  which  happened 
nearly  a  year  subsequent  to  the  death  of  Chamberlain ;  and 
that  the  real  estate  insured  has  descended  to  his  heirs.  The 
circuit  court  dismissed  the  bill,  on  demurrer,  for  want  of  equity. 

If  this  bill  can  be  sustained,  it  must  be  upon  one  of  two 
grounds;  either  that  the  lien  of  this  premium  note  continues  to 
adhere  to  the  property  insured  in  the  possession  of  the  heirs, 
or  that  the  heirs,  by  virtue  of  the  proviso  to  the  fifteenth  section 
of  the  charter  of  the  company,  have  themselves  become  mem- 
bers of  said  company,  by  procuring  the  policy  to  be  ratified 
and  confirmed  to  them. 

That  the  lien  of  the  premium  note  does  not  continue  upon 
the  property  in  the  hands  of  alienees,  is  decided  by  the  case 
of  McCulloch  v.  The  Indiana  Mutual  Fire  Ins.  Co.?  the  present 
term  of  this  court ;  and  we  are  satisfied,  upon  a  full  examina- 
tion, that  heirs,  by  the  spirit  and  meaning  of  the  original  charter, 
are  placed  upon  the  same  footing  with  alienees;  that  though 
not  technically,  yet  within  the  intent  of  the  charter,  descent  is 
an  alienation,  and  that  thereby  the  lien  of  the  insurance  apon 
the  property  is  divested. 

i  8  Blackf.  150.  *  Ante,  p.  475. 
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As  to  the  second  ground,  it  is  not  pretended  that  these  heirs 
have  procured  a  confirmation  of  the  policy  to  themselves.  We 
think  the  heirs  have  nothing  to  do  with  this  matter.  It  is  oar 
opinion  that  the  personal  representative  of  the  deceased  might, 
under  the  fifteenth  section  of  the  charter,  surrender  the  policy 
to  the  company  to  be  cancelled,  unless  an  assignment  of  it  was 
claimed  by  the  heirs,  and  that  he  might  be  liable,  in  his  repre- 
sentative capacity,  to  pay  arrearages  due  thereon  as  a  debt  of 
the  intestate.  If  the  heirs  chose  to  have  an  assignment  of  the 
policy,  we  think  they  would  have  been  entitled  to  the  same  as 
alienees,  in  order  that  it  might  be  ratified  to  them. 

The  court  committed  no  error  in  dismissing  the  bill. 

Per  Curiam.     The  decree  is  affirmed  with  costs. 

G.  &  Orth,  for  the  appellants.  * 

J.  PeUit  fy  S.  A.  Huff,  for  the  appellees. 


Hoffman  vs.  The    Western    Marine    and   Fire    Insurance 

Company.1 

(Supreme  Court,  Louisiana,  June  Term,  1846.) 

Damaged  Goods.  —  Fraud.  —  Burden  of  Proof.  —  Arson.  —  Proof  of. 

Where  goods  insured  against  fire  are  destroyed,  the  insurer  is  bound  to  pay  their  value 
at  the  time  of  the  loss;  if  damaged  only,  he  is  bound  for  the  damage  between  their 
value  in  their  sound  and  damaged  condition.  Where  the  goods  are  so  much  damaged 
as  not  to  be  salable  in  the  ordinary  mode,  a  fair  sole  at  auction  made  by  the  assured, 
after  reasonable  notice  to  the  insurers,  or  with  their  knowledge,  may  be  considered 
by  a  jury  in  estimating  the  damage,  and  in  ascertaining  the  amount  of  the  indemnity ; 
but  the  price  for  which  such  damaged  goods  were  sold  at  auction  by  the  assured,  with- 
out notice  to,  or  knowledge  by,  the  insurers  of  the  sale,  is  not  sufficient  evidence  of  the 
value  of  the  goods  in  their  damaged  condition. 

Where  in  an  action  on  a  policy  of  insurance  containing  the  usual  condition,  that  if  there 
be  any  fraud  or  false  swearing,  all  claim  under  the  policy  shall  be  forfeited,  there  is  a 
difference  between  the  amount  of  loss  sworn  to  by  the  insured  in  his  account  presented 
to  the  insurers  and  that  proved  on  the  trial,  such  difference  is  not  conclusive  evidence 
of  fraud  and  false  swearing;  but  the  burden  of  proving  that  the  difference  was  the  re- 
sult of  error,  and  not  of  intention  to  defraud  the  insurers,  is  on  the  plaintiff,  and,  in  the 
absence  of  any  satisfactory  explanation,  it  must  be  considered  as  imposing  on  the  in- 
sured a  forfeiture  of  all  claim  under  the  policy. 

Where  in  an  action  against  an  insurer  for  loss  by  fire,  the  defence  is  that  the  assured 

1  1  La.  An.  216. 
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himself  set  fire  to  the  premises,  the  evidence  for  the  defence  is  not  required  to  be  as  foil 
and  conclusive  as  would  be  necessary  to  support  an  indictment  for  arson. 
A  court  may,  at  the  instance  of  a  party,  order  a  case  to  be  tried  before  a  jury,  even  after 
the  trial  had  been  commenced  before  the  court  alone. 

Appeal  from  the  commercial  court  of  New  Orleans,  Watts,  J. 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  is  a  suit  on  a  fire  policy  upon  merchandise, 
bed-room  furniture,  &c,  in  a  store  occupied  by  plaintiff.  The 
amount  claimed  is  based  upon  an  account  annexed  to  the  peti- 
tion. This  account  is  composed  mainly  of  items  exhibiting  the 
sound  value  of  the  goods  as  appraised  in  the  store  after  the  fire , 
a  few  of  the  items  are  for  goods  lost  or  destroyed  at  the  fire,  put 
down  at  an  appraised  value.  From  the  total  of  these  items  thus 
appraised,  i£  deducted  the  net  amount  which  the  goods  and  fur- 
niture produced  at  an  auction,  ordered  by  the  plaintiff,  after  the 
company  had  refused  to  pay  him ;  and  for  the  balance,  the  differ- 
ence between  the  appraised  value  and  the  auction  sales,  being 
01,231.19,  the  plaintiff  sues,  and  has  obtained  a  verdict.  The 
evidence  at  the  trial  was  of  the  same  character.  The  appraise- 
ments of  the  goods  and  furniture  were  offered,  and  the  accounts 
of  the  auction  sales  were  also  offered.  The  jury  gave  their  ver- 
dict for  the  precise  balance  stated  in  the  account  annexed  to  the 
petition. 

The  insurers'  liability  is  distinctly  defined  by  the  policy,  and 
by  well  ascertained  principles  of  the  law  of  insurance.  If  goods 
are  wholly  destroyed  by  fire,  the  insurer  is  bound  to  make  in- 
demnity by  paying  their  value  at  the  time  of  the  loss.  If  the 
goods  be  not  destroyed  but  damaged,  the  insurer  is  bound,  by 
the  like  rule  of  indemnity,  to  pay  the  assured  the  difference  of 
value  between  the  goods  in  their  sound  and  in  their  damaged 
condition.  The  idea  of  a  right  of  abandonment  of  the  goods, 
which  seems  to  have  existed  in  the  plaintiff's  mind,  and  in  that 
of  his  principal  witness,  who  assisted  him  in  making  out  the  ap- 
praisement, is  entirely  unsanctioned  by  the  law  of  fire  insurance. 
Insurance  companies  sometimes  assent  to  the  sale  of  damaged 
goods  at  auction  to  ascertain  the  value,  but  they  are  under  no 
obligation  so  to  do,  without  a  clause  to  that  effect.  When  they 
assent  to  that  course  to  ascertain  the  damaged  value,  the  in- 
demnity is  the  difference  between  the  auction  return  and  their 
sound  value  at  the  date  of  the  fire.     Where  a  sale  is  thus  made 
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with  their  assent,  or  without  their  assent,  yet  upon  notice  to 
them,  it  is  obvious  that  they  could  have  an  opportunity  for  be- 
ing represented  at  the  sale,  and  of  taking  measures  to  prevent 
an  undue  sacrifice. 

The  court  below  was  requested  by  the  defendants*  counsel, 
to  charge  the  jury,  that  the  difference  between  the  price  for 
which  the  goods  injured  by  the  fire  were  sold  at  public  auction 
and  the  valuation  of  said  goods  before  they  were  injured,  was 
not  a  proper  criterion  to  fix  and  determine  the  amount  of  in- 
demnity for  which  the  defendants  were  liable  under  their  con- 
tract of  insurance,  and  that  the  amount  of  damage  or  injury 
sustained  by  the  property  insured  ought  to  have  been  proved  by 
other  testimony,  or  legal  evidence ;  but  the  court  refused  to 
charge  the  jury  as  required,  but  charged  them  on  the  contrary, 
that  the  auction  sale  and  valuation  of  the  property  as  aforesaid, 
afforded  a  proper  basis  to  establish  the  amount  of  indemnity  to 
which  the  plaintiff  was  entitled.  The  minds  of  the  jury  might 
have  been  misled  by  this  refusal,  and  charge  of  the  court,  and  it 
is  natural  to  suppose  that  they  were  so,  as  they  have  given  their 
verdict  for  the  precise  difference  between  the  appraisement  and 
the  auction  sales. 

*  In  our  opinion  the  charge  of  the  court  should  have  been  that 
one  assured  in  a  fire  policy  is  entitled  to  recover  the  fair  market 
value  at  the  date  of  the  fire  of  goods  totally  destroyed,  aud,  as 
to  goods  damaged,  the  difference  between  the  value,  at  the  date 
of  the  fire,  of  goods  in  their  damaged  state  and  like  goods  un- 
damaged ;  and  that  in  ascertaining  the  damaged  value,  a  fair 
sale  at  auction  made  by  the  assured,  in  cases  where  the  goods 
are  so  much  damaged  as  not  to  be  salable  in  the  ordinary 
mode,  aud  upon  reasonable  notice  given  to  the  insurer  or  with 
the  insurer's  knowledge,  may  be  considered  by  the  jury  in  esti- 
mating the  extent  of  damage,  and  ascertaining  the  amount  of 
indemnity.  But  that  when  an  auction  sale  is  made  by  the 
assured  without  notice  to,  or  knowledge  by,  the  insurer,  the 
mere  returns  of  sale  are  not  of  themselves  sufficient  evidence  of 
the  damaged  value. 

In  the  present  case  the  insurers  were  parties  to  the  appraise- 
ment, their  own  agent  having  acted  and  signed  as  one  of  the 
appraisers,  and  so  no  fraud  or  mistake  in  the  framing  of  the 
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appraisement  is  proved  ;  the  company  is  bound  by  it,  as  primd 
facie  evidence  of  the  sound  value  of  the  goods,  both  of  those 
lost  or  destroyed  by  the  fire,  and  of  those  which  existed  at  the 
store  after  the  fire,  in  a  damaged  condition.  But  there  is  do 
satisfactory  evidence,  in  afldition  to  the  auction  sales,  to  show 
the  extent  of  the  damage. 

It  is  obvious  that,  by  taking  the  mere  auction  sale,  made 
without  proof  of  notice  or  privity  of  the  insurer,  a  fair  measure 
of  indemnity  is  not  given,  for  goods  sold  under  the  hammer  as 
damaged  goods  might  well  be  sacrificed.  In  the  present  case 
we  are  not  able  to  say  whether  there  was  a  sacrifice  as  to  the 
merchandise,  as  the  appraisement  was  single,  to  wit,  of  sound 
value  only.  But  with  regard  to  the  furniture,  it  appears  that 
the  appraisers  made  a  double  appraisement,  estimating  the 
value  before  the  fire  at  $231,  and  the  damage  by  the  fire,  which 
was  the  loss  to  the  plaintiffs,  at  $45,  thus  leaving  its  value  in 
its  damaged  condition  at  $135.54,  whereas  it  was  sold  at  auc- 
tion for  the  gross  sum  of  only  $48.12,  and  a  net  sum  of  $42.46, 
which  latter  amount  only  is  credited  to  the  insurers  by  the 
plaintiff's  petition  and  by  the  finding  of  the  jury.  We  should 
not  suppose  the  sacrifice  as  great  in  the  case  of  the  merchan- 
dise, but  we  are  still  left  in  doubt  by  the  evidence  as  to  the 
extent  of  the  damage,  having  no  guide  but  the  auctioneer's 
returns. 

Under  these  circumstances,  and  without  entering  into  a  con- 
sideration of  the  charge  of  fraud,  we  deem  it  our  duty  to 
remand  this  cause.  In  doing  so,  however,  it  is  proper  to  notice 
some  other  questions  of  law  presented  in  this  case. 

The  defendants  asked  the  court  to  charge  the  jury,  that  "  the 
difference  between  $3,688.80,  the  amount  sworn  to  by  the 
plaintiff  in  the  account  presented  by  him  on  the  5th  August, 
1843,"  three  days  after  the  fire,  "and  the  account  in  evidence, 
is  to  be  considered  by  the  jury  as  evidence  of  fraud  and  false 
swearing  by  the  plaintiff,  so  as  to  bring  him  under  the  effect 
of  the  ninth  condition  of  the  policy  of  insurance  in  this  case." 
The  condition  is  the  usual  condition  ;  it  follows  the  usual  clause 
as  to  giving  notice  to  the  company,  delivering  a  particular 
account,  &c,  and  is  in  these  words :  "  Also  if  there  appear  any 
fraud  or  false  swearing,  the  claimant  shall  forfeit  all  claim  by 


Digit 


zedbyQOQgle 


Hoffman  v.  Western  M.  &  F.  I.  Co.  1  La.  An.  216.     485 

Damaged  Goods.  —  Fraud.  —  Burden  of  Proof.  —  Arson.  —  Proof  of. 

virtue  of  this  policy."  The  plaintiff',  on  the  other  hand,  asked 
the  court  to  charge  that,  "  if  the  plaintiff  fail  to  sustain  his  affi- 
davit by  direct  evidence  to  the  amount  claimed,  he*  is  not  there- 
fore necessarily  to  be  considered  as  having  sworn  falsely,  and 
thereby  forfeited  the  policy." 

The  court  gave  the  charge  as  requested  by  the  plaintiff,  but 
added,  that  the  false  swearing  must  be  an  intentional  false 
swearing,  for  the  purpose  of  recovering  from  the  insurance 
company  an  amount  of  value  beyond  what  the  party  knew  to 
be  the  value  of  the  goods  in  the  store.  And  the  court  further 
charged  as  requested  by  the  defendants. 

We  think  the  course  of  the  judge  was  substantially  correct. 
His  charge,  as  a  whole,  substantially  amounts  to  this :  that  the 
jury  will  consider  whether  the  discrepancy  between  the  account 
sworn  to  and  the  value  as  proved  at  the  trial,  is  to  be  fairly 
attributed  to  an  intention  to  defraud  the  insurer,  or  to  an  inno- 
cent error  on  the  part  of  the  assured  ;  that  the  burden  of  expla- 
nation is  upon  the  plaintiff;  and  that,  if  the  discrepancy  be 
unexplained  to  the  satisfaction  of  the  jury  upon  a  fair  consid- 
eration of  the  whole  evidence,  it  imposes  upon  the  assured  a 
forfeiture  of  all  claims  by  virtue  of  the  policy. 

The  defendants  asked  the  court  to  charge  the  jury,  that  u  the 
evidence  to  prove  that  the  plaintiff  set  fire  to  bis  own  store  is 
not  to  be  as  full  and  conclusive  as  on  an  indictment  against 
him  for  arson,  but  that  the  same  may  be  shown  by  presumption 
as  well  as  by  direct  evidence;  and  that,  if  they  believe  pre- 
sumptive or  circumstantial  evidence  exists  to  support  such  a 
defence  in  this  case,  they  must  find  for  the  defendants."  The 
court  refused  so  to  charge,  but  appears,  in  the  terms  of  plain- 
tiff's application,  to  have  charged  the  jury  that,  in  a  claim 
against  an  insurer  for  loss  by  fire,  when  the  defence  is  that  the 
assured  himself  set  fire  to  the  premises  insured,  the  facts  are  to 
be  as  fully  proved  as  on  an  indictment  for  arson  ;  but  where  a 
policy  provides  against  fraud  and  false  swearing,  any  evidence 
which  will  satisfy  a  jury  that  there  was  fraud  or  false  swearing 
is  sufficient  to  justify  a  verdict  for  defendants.  The  court 
further  added,  in  adoption  of  the  plaintiffs  application,  that,  in 
a  matter  of  this  kind,  every  species  of  evidence,  whether  cir- 
cumstantial or  presumptive,  which  tends  to  convince  the  mind, 
may  be  added,  whether  on  the  one  side  or  the  other. 
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We  think  that  the  jury  should  not  have  been  instructed 
to  require  the  same  full  proof  to  discbarge  an  insurer  as  would 
be  necessaryto  convict  the  assured  for  arson  under  our  statutes. 
The  position  of  the  claimant  in  the  one  case,  and  of  the  prisoner 
in  the  other,  is  not  identical ;  and  a  jury  might  perhaps  with  jus- 
tice refuse  to  condemn  the  defendant  in  the  criminal  prosecu- 
tion, to  whom,  upon  the  same  evidence,  they  would  refuse  a  ver- 
dict, were  he  the  plaintiff,  in  a  suit  upon  a  policy  of  insurance. 

The  defendants'  exception  to  the  order  that  the  cause  should 
be  tried  by  a  jury,  after  the  trial  by  the  court  had  commenced, 
is  not  tenable.  The  plaintiff  made  his  motion  for  a  jury,  on 
the  suggestion  of  the  court,  that  the  court  desired  the  trial  to 
be  by  jury.  If  a  court  may,  ex  officio,  order  a  new  trial  after  a 
judgment  has  been  rendered,  it  may  well  suggest  and  grant  the 
trial  of  the  cause  by  a  jury  after  the  case  has  been  opened. 
This  was  a  matter  within  the  discretion  of  the  court  below, 
and,  considering  the  nature  of  the  controversy,  was  very  prop- 
erly exercised. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below 
be  reversed,  and  that  this  cause  be  remanded  to  the  fourth  dis- 
trict court  of  New  Orleans  for  a  new  trial,  the  plaintiff  paying 
the  costs  of  this  appeal. 

W.  H.  Sf  R.  Hunt,  for  the  plaintiff. 

May  bin  Sf  Roselius,  for  the  appellants. 

See  as  to  the  matter  of  damages,  Brinley  of  arson,  see  Thurtell  v.  Beaumont,  1  Bing. 
y.  National  Ins.  Co.  11  Met.  195,  post,  and  839  (1824) ;  ante,  vol.  i.  p.  131,  and  cases 
cases  cited.    As  to  the  question  of  proof   cited  in  note,  p.  138. 


Conover  vs.   The  Mutual  Insurance  Company  of  the  City 
and  County  of  Albany.1 

(Supreme  Court,  New  York,  July  Term,  1846.) 

Secretary's  Authority. — Alienation.  —  Mortgage.  —  Assignment.  —  Action. 

The  authority  of  the  secretary  of  an  insurance  company  to  consent,  for  the  company,  to 
an  assignment  of  a  policy  issued  by  them  will  be  presumed,  when  it  is  given  at  the  com- 
pany's office. 

*  3  Denio,  254. 
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A  mortgage  held  not  to  be  an  alienation  of  the  property,  under  the  company's  charter. 
When  a  mortgage  of  the  property  insured  is  made,  and  the  policy  assigned  to  the  mortgagee 
before  loss,  the  action  should  still  be  brought  in  the  name  of  the  original  party  insured. 

Action  upon  a  fire  insurance  policy,  containing  the  following 
provision :  "  The  interest  of  the  insured  in  the  policy  is  not 
assignable  unless  by  consent  of  the  company  manifested  in 
writing,  in  pursuance  of  the  by-laws  of  the  company,  and  the 
same  be  indorsed  on,  or  annexed  to  this  policy."  The  premises 
insured  were  subsequently  mortgaged  to  one  Gridley,  by  way 
of  security  for  a  loan  of  money ;  and  an  assignment  of  the 
policy  was  also  made  to  him,  the  consent  of  the  company  being 
indorsed  upon  the  policy  by  the  secretary,  at  the  company's 
office.  Evidence  was  given  that  such  acts  had  often  been  done 
by  the  secretary;  though  there  was  nothing  in  the  by-laws 
giving  him  power  to  do  so. 

R.  W.  Peckham,  for  the  plaintiff. 

S.  Stevens,  for  the  defendants. 

By  the  Court,  Bronson,  C.  J.  The  circuit  judge  had  a  dis- 
cretion to  disregard  the  variance  as  amendable ;  and  for  the 
exercise  of  that  discretion  a  bill  of  exceptions  will  not  lie.  2 
R.  S.  406,  §  79;  Mappa  v.  Pease,  15  Wend.  669;  Mann  v. 
Herkimer  Mutual  Ins.  Co.  4  Hill,  187. 

There  was  sufficient  evidence  to  carry  the  cause  to  the  jury 
on  the  question  of  authority  in  the  secretary  to  consent  to  the 
assignment  of  the  policy.  Although  he  had  no  written  au 
thority,  be  had  often  given  consent  in  other  cases;  and  the  jury 
could  not  but  have  found,  upon  the  evidence,  that  what  he  did 
had  been  approved  by  the  company.  And  besides ;  it  was 
enough  that  the  secretary  was  a  principal  officer  or  agent  of 
the  company,  and  that  he  gave  the  consent  on  application  for 
that  purpose,  at  the  place  where  the  company  transacted  its 
business.  His  authority  should  be  presumed  until  the  con- 
trary appears.  Bank  of  Vergennes  v.  Warren,  7  Hill,  91.  If 
the  case  of  Dawes  v.  The  North  River  Ins.  Co.  7  Cowen, 
462,  must  be  considered  as  laying  down  a  different  doctrine, 
we  feel  constrained  to  say  that  the  decision  cannot  be  sup- 
ported. 

The  defendants  insist  that  the  mortgage  to  Gridley  was  an 
alienation  of  the  insured  property  within  the  meaning  of  the 
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seventh  section  of  the  charter  of  the  company.  Statutes  of 
1836,  p.  315,  and  44.  But  we  think  otherwise.  The  alienation 
spoken  of  in  the  statute  is  an  absolute  transfer  of  the  title  to 
the  property.  The  mortgage  only  created  a  lien  on  the  land 
for  the  security  of  a  debt 

If  the  case  had  been  within  the  seventh  section  of  the  char- 
ter, the  action  should  have  been  brought  in  the  name  of  Gridley. 
Mann  v.  The  Herkimer  Ins.  Co.  4  Hill,  187.  But  as  the  case  was 
not  within  that  section,  the  action  was  necessarily  brought  in 
the  name  of  Conover,  though  for  the  benefit  of  Gridley.  Jessel 
v.  The  Williamsburgh  Ins.  Co.  3  Hill,  88.  There  was  no  error 
on  the  trial.  New  trial  denied. 

See  Conover  v.  Mutual  Int.  Co.  I  Comst.  290,  potL 


The  Dadmun  Manufacturing  Company  vs.  The  Worcester 

Mutual  Insurance  Company. 

Alexander  De  Witt  el  al.  vs.  The   Same.1 

(Supreme  Court,  Massachusetts,  September  Term,  1846.) 

Fraudulent  Assignment  of  Property.  -*-  Alienation. 

The  assured,  being  embarrassed,  assigned  their  property,  including  the  premises  insured, 
to  trustees  to  sell  the  same  and  pay  the  debts  secured  by  the  assignment ;  the  deed 
of  assignment  containing  only  a  qualified  release  of  the  assignors.  In  an  action  upon 
the  policy  of  insurance,  the  assured  contended,  in  reply  to  the  defence  that  the  policy 
was  avoided  by  the  assignment,  that  the  deed  was  void.  Held,  that  however  this  might 
be,  it  did  not  lie  with  the  assignors  to  aver  their  fraud  in  making  the  deed  of  assign- 
ment, in  order  to  avoid  the  title  made  by  them  under  it,  and  thus  fall  back  upon  their 
former  title.    The  deed  of  trust  was  an  alienation  and  avoided  the  policy. 

The  provision  of  the  by-laws  requiring  notice  of  assignment  of  the  policy  refers  to  assign- 
ment made  before  the  loss. 

Assumpsit,  in  two  actions,  upon  the  same  policy,  one  by  the 
parties  originally  insured,  the  other  by  their  assignees.  The 
policy  contained  a  provision  that  the  alienation,  in  any  way, 
of  the  property  insured  should  avoid  the  insurance,  unless  no- 
tice should  be  given  to  the  company,  and  an  assignment  made 
Xo  the  new  owner  of  the  property  within  sixty  days  after  the 

1  11  Met.  429. 
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assignment  The  rest  of  the  case  is  sufficiently  stated  in  the 
opinion  of  the  court. 

Hubbard,  J.  It  is  a  fundamental  principle  of  the  law  of  in- 
surance, that  the  assured  must  have  something  at  risk  at  the 
time  of  the  loss,  to  entitle  him  to  recover.  Otherwise,  wager 
policies  would  constantly  be  made,  and  gambling  would  be 
carried  on,  under  the  name  of  insurance.  t 

The  facts  in  this  case  are,  that  the  assured,  being  embar- 
rassed, assigned  their  property,  including  the  premises  insured, 
to  Dadmun,  Church,  and  Lord,  as  trustees,  to  sell  the  same  and 
pay  the  debts  secured  by  the  assignment ;  and  the  deed  of  as- 
signment contained  only  a  qualified  release  of  the  assignors. 
This  deed,  it  is  now  said  by  the  plaintiffs,  was  fraudulent  and 
void  against  creditors,  by  force  of  the  statutes  of  1836  and 
1838.  However  that  may  be,  it  does  not  lie  with  the  assignors 
to  aver  their  fraud  in  making  that  deed,  in  order  to  avoid  the 
title  made  by  them  under  it,  and  thus  be  allowed  to  fall  back 
upon  their  former  title.  Carroll  v.  Boston  Marine  Ins.  Co.  8 
Mass.  515. 

The  insured  property  was  sold  at  auction,  in  August,  1844, 
under  an  interlocutory  decree  of  the  circuit  court  of  the  United 
States,  for  a  valuable  consideration,  to  De  Witt,  Skinner,  and 
Jones,  who  had  bought  up  the  greater  part  of  the  debts  against 
the  assignors,  after  the  bill  in  equity  was  filed  against  the  as- 
signors and  assignees,  by  a  creditor  who  was  not  a  party  to  the 
assignment ;  and  the  assignees  afterwards  executed  a  deed  to 
said  De  Witt  and  others,  pursuant  to  such  decree.  And  we 
are  of  opinion  that  this  deed  conveyed  the  whole  estate  to  the 
purchasers,  with  the  knowledge  .and  consent  of  the  assignors, 
who  are  plaintiffs  in  the  first  of  these  actions;  and  that,  by 
reason  thereof,  there  remained  in  them  no  longer  any  legal  or 
equitable  estate,  and  that  they  had  nothing  at  risk  in  the  in- 
sured premises.  « 

But  no  notice  of  that  conveyance  was  given  to  the  defend- 
ants, nor  did  any  assignment  of  the  policy  take  place  within 
sixty  days  thereafter.  This  was  a  violation  of  the  tenth  rule 
or  by-law  of  the  defendants,  of  which  they  may  avail  them- 
selves. It  is  said  that  this  conveyance  was  in  trust  to  pay  debts 
which  the  property  was  more  than  sufficient  to  cover.     But  this 
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fact  does  not  alter  the  character  of  the  conveyance,  nor  make 
it  less  an  alienation.  A  payment  of  those  debts  by  the  as- 
signors themselves  would  not  have  revested  the  estate  in  them. 
To  produce  this  effect,  a  conveyance  from  their  grantees  would 
have  been  necessary.  But  no  such  payment  took  place.  Other 
creditors  came  in,  and  a  public  sale  was  made,  which  took  away 
any  equitable  interest  which  the  assignors  had  in  the  estate. 

The  assignment  of  the  policy,  after  the  loss,  and  within  sixty 
days  from  the  conveyance,  does  not  bear  upon  the  case.  The 
provisions  of  the  defendants9  tenth  rule  or  by-law  relate  to  as- 
signments before  a  loss,  and  when  the  insurers  have  a  right  to 
know,  and  an  interest  in  knowing,  for  what  persons  they  stand 
as  insurers ;  and  for  their  protection  in  this  respect,  that  rule 
was  made.  But  after  a  loss,  the  rights  and  duties  of  the 
parties  are  changed.  The  policy  is  then  a  mere  chose  in  ac- 
tion, and  may  be  assigned,  like  any  other  chose  in  action,  and 
a  suit  may  be  maintained  thereon,  for  the  benefit  of  the  as- 
signee, in  the  name  of  the  insured.  But  the  plaintiffs  in  the 
first  of  these  actions  had  parted  with  the  insured  property, 
before  the  loss,  without  giving  the  required  notice ;  and  at  the 
time  of  the  loss  they  had  nothing  at  risk. 

Judgment  in  both  actions  for  the  defendants. 


Gates  &  others  vs.  Smith  &  others.1 

(Vice-chancellor's  Court,  New  York,  September,  1846.) 

Vendor  and  Purchaser.  —  Loss  by  Fire  on  Premises  sold  but  not  conveyed. 

In  a  petition  by  N.  in  the  coarse  of  a  suit  for  partition,  it  appeared  that  N.  had  purchased 
the  premises  under  a  decree  of  the  court,  and  that  the  master's  report  had  been  con- 
firmed, but  no  conveyance  had  been  executed.  Prior  to  the  partition  sale  the  premises 
had  been  insured  by  the  parties  to  the  suit,  and  after  the  sale  and  confirmation  to  N.  the 
property  was  destroyed  by  fire.  Held,  that  in  equity  the  property  belonged  to  N.,  and 
that  she  was  entitled  to  the  insurance,  and  that  the  other  parties  must  unite  in  giving 
her  the  necessary  authority  to  settle  and  adjust  the  loss. 

This  was  a  petition  made  in  the  coarse  of  a  suit  for  parti- 
tion, in  which  the  petitioner,  Ann  Nesbit,  defendant  in  the  suit 

i  4  Edw.  Ch.  702. 
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for  partition,  prayed  that  the  other  parties  to  the  cause  be  com- 
pelled to  give  her  full  authority  to  adjust  and  settle  the  loss  in 
question,  and  to  perform  other  acts  required  by  the  policy.  It 
appeared  that  a  sale  of  the  premises  had  been  made  in  the  case 
by  the  master,  under  orders  of  the  court,  and  that  Ann  Nesbit, 
one  of  the  tenants,  had  purchased  the  property,  and  that  the 
master's  report  had  been  confirmed.  No  conveyance  had,  how- 
ever, been  executed.  Before  the  sale  the  tenants  had  insured 
the  property  in  their  joint  names,  and  after  the  sale  and  con- 
firmation, the  premises  were  destroyed  by  fire.  Two  of  these 
tenants  refused  to  give  their  consent  and  authority  to  Ann  to 
adjust  the  loss. 

W.  N.  Dyckman  Sf  John  WaUis,  for  Nesbit. 

B.  F.  Butler,  contra. 

"the  Vice-chancellor.  From  the  time  when  the  master's 
report  of  sale  became  confirmed,  and  which  was  on  the  tenth 
day  of  July,  one  thousand  eight  hundred  and  forty-five,  Mrs. 
Nesbit  became  the  owner  of  the  bouse  and  lot,  although  no 
deed  was  executed  conveying  the  property  to  her. 

The  legal  title  could  not  vest  in  her  without  a  deed  of  con- 
veyance. In  strictness  of  law,  it  was  not  a  sale,  but  only  a 
contract  of  sale  until  consummated  by  a  conveyance  of  the 
legal  title  and  estate.  Edwards  v.  Farmers'  Loan  Co.  21  Wend. 
468;  8.  C.  26  lb.  541. 

In  equity,  however,  it  is  regarded  differently  as  to  all  the  pur- 
poses of  ownership,  so  that  the  buildings,  after  confirmation  of 
the  report  of  sale,  are  considered  at  the  risk  of  the  purchaser ; 
and,  if  burnt  down,  the  loss  falls  upon  him.  But,  if  destroyed 
after  the  contract  of  sale  and  before  its  confirmation  by  the 
court,  the  vendor,  or  he  in  whose  behalf  the  property  is  sold, 
bears  the  loss.  This  is  the  rule  in  the  English  chancery  with  re- 
spect to  judicial  sales.  Ex  parte  Minor,  11  Ves.  559.  I  see  no 
reason  why  it  should  not  be  the  rule  here  in  sales  under  de- 
crees which  require  confirmation  before  deeds  can  be  given. 

So,  in  ordinary  cases  of  sales  by  private  contract  of  parties. 
It  is  held  in  England  that,  if  the  purchaser  agrees  to  accept  the 
title  after  the  abstract  has  been  furnished,  be,  from  that  moment, 
becomes  the  owner;  and  if  buildings  are  destroyed  before  ac- 
tual conveyance,  it  is  the  purchaser's  loss.     This  was  held  in 
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Paine  v.  Meller,  6  Ves.  349,  where  Lord  Eldon  uses  this  lan- 
guage :  "  As  to  the  mere  effect  of  the  accident  itself"  (which 
was  a  burning  of  the  house  after  the  defendant  had  declared 
himself  satisfied  with  the  title  and  before  the  deed  could  be  ex- 
ecuted to  him),  "  no  solid  objection  can  be  founded  upon  that 
simply,  for  if  the  party  by  the  contract  has  become,  in  equity, 
the  owner  of  the  premises,  they  are  his  to  all  intents  and  pur- 
poses. They  are  vendible  as  his ;  chargeable  as  his ;  capable 
of  being  incumbered  as  his;  they  may  be  devised  as  his;  they 
may  be  assets ;  and  they  would  descend  to  his  heirs."  This  is 
the  true  and  correct  doctrine  of  a  court  of  equity.  And  apply- 
ing it  to  the  present  case,  Mrs.  Nesbit  was  the  owner  of  the 
bouse  and  lot  to  all  intents  and  purposes  on  the  nineteenth  day 
of  July,  one  thousand  eight  hundred  and  forty-five,  when  the 
fire  occurred,  although  not  yet  vested  with  the  legal  title. 

Not  having  effected  any  other  insurance  after  she  became 
thus  the  owner,  and  although  she  did  not  stipulate  in  her  con- 
tract for  an  assignment  of  the  policy  then  covering  the  bouse, 
yet,  in  equity  and  as  a  matter  of  practice  between  her  and  her 
co-tenants,  she  ought  to  have  the  benefit  of  the  policy.  And 
this  court,  having  still  the  control  of  the  proceedings  in  this 
partition  suit  and  of  the  sale  made  under  its  decree,  can  regu- 
late this  matter  between  them  and  compel  justice  towards  each 
other. 

It  is  inequitable  and  unjust  that  these  parties,  Mary  and 
Elizabeth  Smith,  should  undertake  to  withhold  from  Mrs.  Nes- 
bit the  benefit  of  the  policy  of  insurance,  provided  she  pays,  as 
they  require  her  to  do,  the  full  price  at  which  she  bought  the 
property  with  the  house  standing.  They  make  a'  motion  to 
compel  her  to  complete  the  purchase,  and  yet  seek  to  deprive 
her  of  the  value  of  the  house.  Can  they  expect  her  to  pay 
what  she  bid  for  the  property,  and  receive  for  themselves,  in  ad- 
dition, the  full  value  of  the  buildings  which  have  been  actually 
destroyed  ? 

There  seems  to  me  a  clear,  natural  equity  tct  the  contrary ; 
and  I  consider  that  it  is  competent  for  the  court,  while  it  has 
the  subject  matter  of  this  sale  under  its  charge,  to  direct  what 
they  shall  do  to  carry  the  sale  into  effect  without  injustice  to 
any  party.     Mary  and  Elizabeth  Smith   must  be  made  to  do 
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whatever  is  in  their  power  to  do  in  order  to  give  Mrs.  Nesbit 
the  full  benefit  of  the  policy  of  insurance.  If  they  cannot,  as 
the  matter  now  stands,  conscientiously  make  their  affidavit  of 
interest  in  the  premises  insured  at  the  time  of  the  loss  by  fire, 
so  as  to  satisfy  the  terms  of  the  policy  and  enable  the  claims  for 
loss  to  be  properly  made,  the  court,  by  its  order,  can  easily  re- 
store them  to  that  interest  by  reducing  the  purchase  money  to 
be  paid  by  Mrs.  Nesbit  from  eight  thousand  five  hundred  dollars 
to  six  thousand  dollars.  This  will  give  them  an  interest  in  the 
insurance  money,  which  is  two  thousand  five  hundred  dollars,  to 
make  up  the  full  price  that  Mrs.  Nesbit  was  to  pay. 

If,  after  the  necessary  preliminary  proofs  are  furnished,  a 
suit  on  the  policy  shall  have  to  be  brought,  they  must  give  their 
authority  or  consent  to  be  plaintiffs  in  such  suit,  being  indemni- 
fied ;  and  should  the  claim  upon  the  policy  fail  and  the  money 
not  be  recovered  without  any  fault  of  Mary  Smith  and  Eliza- 
beth Smith,  I  do  not  see  after  all  but  the  loss  of  the  building 
will  have  to  be  borne  solely  by  Mrs.  Nesbit  as  the  purchaser  and 
owner,  and  she  will  ultimately  be  obliged  to  pay  the  whole  pur- 
chase sum  of  eight  thousand  five  hundred  dollars. 

Ordered,  that  the  defendants,  Mary  Smith  and  Elizabeth 
Smith,  unite  with  the  complainant,  Martha  Gates,  and  the  peti- 
tioner, Ann  Nesbit,  in  authorizing  and  empowering  Stephen 
Cambreleng,  Esquire,  one  of  the  masters  of  this  court,  to  settle 
and  adjust  with  the  East  River  Mutual  Insurance  Company  in 
the  city  of  New  York,  and  to  claim,  collect,  and  receive  from 
the  said  company  the  loss  occasioned  by  the  destruction  by  fire, 
on  the  nineteenth  day  of  July  last  past,  of  the  two  Btory  brick 
front  house  and  brick  addition  in  the  rear,  known  as  No.  15 
Beaver  Street,  corner  of  New  Street,  New  York,  which  said 
buildings  were  insured  by  the  said  company  against  loss  or  dam- 
age by  fire,  by  their  policy  dated,  &c,  in  the  natpesof  the  above 
mentioned,  &c.  And,  for  that  purpose,  that  the  said  defend- 
ants, Mary  Smith  and  Elizabeth  Smith,  duly  execute  such  writ- 
ten authority,  to  be  approved  by  the  said  Stephen  Cambreleng, 
as  may  be  necessary  to  be  executed  by  them ;  and  that  they 
make  the  necessary  and  proper  affidavit  or  affidavits  aud  state- 
ment of  the  loss  which  may  be  required,  and  which  the  said 
Stephen  Cambreleng  shall  advise  to  be  proper,  to  enable  him  to 
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claim,  collect,  and  receive  the  amount  of  loss  upon  the  said  pol- 
icy of  insurance  from  the  said  insurance  company.  And  it  is 
further  ordered  that,  on  the  receipt  of  the  money  from  the  said 
insurance  company,  the  said  master  make  a  report  thereof  to 
this  court,  to  the  end  that  this  court  may  then  proceed  to  deter- 
mine the  rights  of  the  parties  to  the  said  fund,  and  how  the 
same  shall  be  disposed  of.  And  it  is  further  ordered  that  all 
other  questions  and  all  further  directions  on  the  said  petition 
and  the  opposing  affidavits  be  reserved  until  the  coming  in  of 
the  said  report. 


Hackney   vs.  The   Alleghany  County    Mutual    Insurance 

Company.1 

(Supreme  Court,  Pennsylvania,  September  Term,  1846.) 

Agent's  Authority.  —  Presidents. 

In  an  action  by  a  mutual  insurance  company  on  a  premium  note,  held,  that  declaration 
of  an  agent  of  the  company  as  to  when  the  company  would  take  risks  were  not  admis- 
sible in  defence.  Held,  also,  that  similar  declarations  of  the  president  of  the  compABj 
to  the  agent,  at  the  time  of  his  appointment,  were  not  admissible. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Thompson^  for  the  plaintiff  in  error. 

Parson  Sf  Williams,  contra. 

Burnsjde,  J.  This  was  an  action  of  assumpsit  on  a  premium 
note,  dated  the  9th  of  December,  1844,  by  which  the  plaintiff  in 
error  promised  to  pay  the  Alleghany  County  Mutual  Insurance 
Company  the  sum  of  $96,  in  such  portions  and  at  such  times  as 
the  directors  of  the  company  may,  agreeably  to  their  act  of  incor- 
poration, require.  The  destructive  fire  in  the  city  of  Pittsburgh, 
on  the  10th  of  April,  1845,  exhausted  all  the  funds  of  the  com- 
pany. They  required  payment  of  all  their  insurance  notes. 
On  the  3d  July,  1844,  the  company  constituted  Z.  H.  Eddy 
their  agent,  by  the  following  certificate,  viz. :  — 

*  This  certifies  that  Z.  H.  Eddy,  of  Warren,  Warren  County, 
Pa.,  is  appointed  an  agent  of  the  Alleghany  County  Mutual  In- 
surance Company,  and  is  authorized  to  receive  applications  for 

1  4  Barr,  185. 
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insurance,  and  the  premiums  thereon,  on  which  application  a 
policy  will  issue,  or  the  money  be  immediately  returned. 

"  L.  Williams,  President. 
"  Dated,  Warren,  July  3, 1844." 

After  the  plaintiff  had  closed,  the  defendant  proposed  to  prove 
that,  at  the  time  the  agent  requested  him  to  become  a  member, 
the  defendant  was  assured  that  the  company  was  not  insuring 
in  the  city  of  Pittsburgh,  or  other  large  cities ;  and  that  the 
defendant  said,  if  such  is  the  case  I  will  become  insured  and  a 
member  of  said  company,  and  gave  his  deposit  note  accord- 
ingly. The  evidence  was  objected  to  and  overruled  by  the 
court,  and  defendant  excepted.  He  then  offered  to  prove  that, 
at  the  time  the  president  appointed  Mr.  Eddy  agent  for  the 
company,  he  said  they  would  not  or  did  not  insure  in  the  city 
of  Pittsburgh ;  that  the  company  was  intended  for  the  country 
and  not  for  the  city  of  Pittsburgh,  and  that  the  agent  so  rep- 
resented to  the  defendant  at  the  time  of  giving  the  note  in 
question  and  becoming  a  member  of  the  company,  and  it 
appearing  by  the  evidence  that  the  company  did,  at  the  time 
aud  afterwards,  insure  in  the  city  of  Pittsburgh.  This  offer  the 
court  also  rejected,  and  sealed  a  bill  of  exceptions. 

The  errors  assigned  were  to  the  rejection  of  the  evidence  in 
these  two  bills  of  exceptions.  They  were  considered  together 
by  the  counsel,  and  will  be  so  considered  by  the  court 

The  act  incorporating  The  Alleghany  County  Mutual  Insur- 
ance Company,  passed  the  4th  of  April,  1844,  Pamphlet  Laws, 
194,  declared  that  all  persons  who  shall  insure  with  said  corpo- 
ration, their  heirs,  executors,  administrators,  and  their  assigns 
continuing  in  the  corporation,  shall  thereby  become  members 
thereof  during  the  period  they  shall  remain  insured.  The  act 
provides  that  the  affairs  of  the  company  shall  be  managed  by  a 
board  of  thirteen  members,  and  requiring  a  majority  to  consti- 
tute a  quorum  for  the  transaction  of  business. 

The  directors  determine  the  rates  of  insurance,  and  the  time 
to  be  insured,  and  the  sum  to  be  deposited  for  the  insurance. 
Each  person  becomes  a  member  of  the  corporation  on  receiving 
his  policy  and  depositing  his  premium  note  for  the  sum  deter- 
mined by  the  directors. 

Eddy  was  the  agent  of  the  company  for  the  special  purpose 
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to  receive  applications  for  insurance,  and  the  premium  thereon. 
On  these  applications  the  board  of  directors  judged  and  de- 
cided whether  a  policy  should  issue.  This  corporation,  acting 
within  the  limits  of  the  power  conferred  by  the  act  of  incor- 
poration, is  responsible  for  the  acts  and  contracts  of  their  agent 
within  the  scope  and  authority  of  such  agents.  12  Wbeaton, 
40;  6  Condensed  Rep.  425;  5  Watts  &  Serg.  548.  The 
declarations  of  such  agent,  acting  as  such  within  the  scope  of 
his  authority,  are  evidence  against  the  company.  5  Watts,  39. 
But  the  evidence  offered  was  not  within  the  scope  or  authority 
of  either  the  agent,  Eddy,  or  the  president  of  the  company. 
What  authority  had  Eddy  to  bind  the  company  whether  they 
would  insure  in  one  place  or  another?  Whether  they  would 
insure  in  town  or  country?  His  duty  was  to  receive  applica- 
tions and  premiums,  and  beyond  that  he  had  no  power  to  bind 
the  company.  Nor  was  the  declaration  of  the  president,  when 
he  appointed  Eddy,  within  the  scope  of  his  duties.  The  board 
of  directors  decided  where  they  would  insure.  A  large  portion 
of  the  insurances  within  the  city  of  Pittsburgh  was  made  after 
the  plaintiff  in  error  became  a  corporation  [corporator?]  and  one 
of  the  company. 

The  public  have  a  deep  interest  in  the  proper  conducting  of 
these  mutual  insurance  companies.  There  is  no  such  privity 
among  the  corporations  [corporators  ?]  or  the  officers  of  the 
company  as  to  make  the  admission  of  either  binding  on  all.  5 
Day,  309.  If  such  verbal  conversations  were  admitted  in  evi- 
dence against  the  written  engagements  of  the  corporations, 
their  policies  would  be  worthless  and  the  utility  of  mutual  in- 
surance companies  at  an  end. 

We  are  unanimously  of  opinion  that  the  court  were  right  in 
rejecting  the  evidence  offered. 

The  judgment  is  affirmed. 
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Hillier    vs.    Alleghany    County    Mutual   Insurance 

Company.1 

(Supreme  Court,  Pennsylvania,  September  Term,  1846.) 

Premium  Note.  —  Set-off.  —  Remote  Loss. 

In  an  action  by  a  mutual  insurance  company  upon  a  premium  note,  the  defendant  at- 
tempted to  set  off  a  loss  occurring  to  him  by  the  removal  of  goods  from  the  building 
insured  to  save  them  from  an  apprehended  destruction  by  fire;  though  it  appeared  that 
the  fire  had  not  touched  the  goods  or  the  building  containing  them.  Held,  not  a  proper 
case  for  set-off. 

The  case  is  fully  stated  by 

Grieb,  J.,  in  his  report  of  the  trial  below,  whicb  was  as  fol- 
lows: This  is  an  action  brought  by  the  Alleghany  County 
Mutual  Insurance  Company  against  Thomas  A.  Hillier  on  his 
premium  note  of  $160,  given  for  insurance  of  defendant's  stock 
of  looking-glasses  and  furniture  in  bis  house  in  Wood  Street, 
on  which  five  per  cent,  was  paid  at  the  time  of  insurance. 

Owing  to  the  losses  sustained  by  the  company  from  the  fire 
of  the  10th  of  April  last,  the  company  have  made  calls  on  the 
members  for  the  balance  due  on  their  notes,  and  the  additional 
one  per  cent,  according  to  the  form  of  the  charter,  and  now 
demand  the  balance  of  defendant's  premium  note,  0152,  to- 
gether with  one  per  cent,  on  $3,200,  the  amount  insured,  viz., 
$32.00 ;  in  all  the  sum  of  $184,  with  interest  from  the  10th  of 
July,  1845. 

The  defendant  claims  to  set  off  $100  on  account  of  injury 
sustained  by  the  removal  of  his  goods  from  the  building  at  the 
time  of  the  great  fire  in  April,  1845.  His  house  was  not  on 
fire,  nor  were  his  goods  injured  directly  by  the  fire,  but  the 
fourth  house  from  his  was  at  one  time  on  fire,  though  after- 
wards the  fire  was  extinguished,  and  there  was  a  reasonable 
ground  for  apprehension  that  his  house  would  be  consumed  in 
that  terrible  conflagration,  such  as  would  justify  the  precaution 
of  removing  his  goods  to  save  them  from  the  fire. 

On  these  facts  two  points  have  been  submitted  to  the  court. 

1.   Whether  the    injury  thus  sustained    by  the  defendant's 

i  3  Barr,  470. 
vol.  ii.  82 
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goods  is  a  loss  within  the  policy,  for  which  he  has  a  right  to 
claim  contribution  from  the  plaintiffs;  and, 

2.  If  it  be,  whether  it  can  be  set  off  in  the  present  action, 
it  being  admitted  the  company  is  wholly  insolvent,  and  the 
amount  of  its  funds  insufficient  to  pay  its  losses. 

By  the  policy  of  insurance,  the  plaintiffs  covenant  to  settle 
and  pay  to  the  defendant  all  loss  or  damage,  not  exceeding  in 
the  whole  the  said  sum  of  $3,200,  which  shall  or  may  happen 
to  the  aforesaid  property  by  means  of  fire  during  the  time  this 
policy  repiains  in  forec. 

Cau  it  be  said  that  the  defendant's  goods  in  this  case  have 
suffered  damage  by  means  of  fire  ?  I  think  not.  His  goods 
were  not  burnt;  they  were  not  injured  by  the  fire;  the  house 
containing  them  was  not  on  fire,  nor  was  it  necessary  to  remove 
them  in  order  to  save  them  from  burning,  although  the  removal 
was  but  a  prudent  precaution  under  the  circumstances  of  the 
case.  Admitting  that  the  insurers  would  be  liable  in  cases 
where  goods  are  injured  by  fire-engines  in  putting  out  a  fire 
when  the  building  containing  the  goods  was  actually  on  fire,  or 
by  the  removal  of  the  goods  under  the  same  circumstances, 
although  the  goods  may  not  have  been  burnt,  but  in  fact  were 
injured  by  water  or  by  breakage  in  the  act  of  saving  them  from 
fire ;  yet  this  must  be  on  the  ground  that  the  fire  is  the  proxi- 
mate cause  of  the  injury,  and  by  a  liberal  construction  of  the 
policy  the  goods  may  be  said  to  have  suffered  damage  by  means 
of  fire ;  and  I  believe  it  has  been  the  custom  of  insurers  to  pay 
losses  incurred  in  such  cases.  But  in  the  present  case  the  fire, 
though  it  may  be  said  to  be  the  remote  cause  of  the  injury,  the 
causa  causans,  it  cannot  properly  be  called  the  proximate  cause. 
The  property  was  not  on  fire,  neither  the  house  which  contained 
it,  nor  were  the  goods  injured  by  eudeavors  to  extinguish  the 
fire,  or  save  them  from  it.  The  plaintiffs  have  not  insured 
against  apprehensions  of  fire,  and  the  injury  sustained  origi- 
nated not  from  necessity  to  save  them  from  impending  fires, 
but  from  the  prudent  anticipation  of  danger  from  it 

I  have  not  been  able  to  find  any  case  in  point.  The  case  of 
The  City  Fire  Ins.  Co.  v.  Corliss,  21  Wend.  367,  cannot  be  con- 
strued as  an  authority  against  my  present  position';  in  that 
case  the   goods  insured  were  destroyed    by  the  house  being 
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blown  up  by  the  city  authorities  to  stop  the  great  fire  in  New 
York,  and  to  save  it  and  others  from  being  burnt,  as  it  other- 
wise certainly  would.  But  the  insurers  in  that  case  were  held 
liable  because  fire  was  the  proximate  cause  of  the  loss,  for  the 
court  there  say,  The  company  agrees  to  make  good  unto  the 
assured  all  such  loss  or  damage  unto  the  property  as  shall 
happen  by  fire.  Thus  far  there  is  no  limit  to  their  undertaking. 
If  the  loss  happen  by  fire,  unless  there  was  fraud  on  the  part 
of  the  assured,  which  is  not  pretended  in  this  case,  it  matters 
not  how  the  flame  was  kindled,  whether  it  be  the  result  of  acci- 
dent or  design,  whether  the  torch  be  applied  by  the  honest 
magistrate  or  the  wicked  incendiary,  whether  the  purpose  was 
to  save  the  city  as  in  New  York,  or  the  country  as  at  Moscow. 
And  I  may  add,  whether  the  fire  be  applied  to  gunpowder  in 
the  basement,  or  by  a  burning  shingle  on  the  roof.  Hence  it 
has  been  held,  that  the  insurers  are  liable  where  the  house  has 
been  burnt  by  the  negligence  of  servants,  or  of  the  owners, 
because  the  fire  is  the  proximate  cause  of  the  loss,  and  the  neg- 
ligence but  the  remote  cause.  See  Walker  v.  Maitland,  5  Barn. 
&  Aid.  174;  Busk  v.  Assurance  Company,  2  Barn.  &  Aid.  73; 
Waters  v.  Insurance  Company,  11  Peters,  222 ;  Patapsco  Insur- 
ance Company  v.  Coulter,  3  Peters,  222 ;  10  Peters,  518. 

Nor  can  this  case  be  compared  to  those  cases  in  marine 
insurances,  where,  to  escape  from  some  imminent  peril  that  is 
insured  against,  it  is  necessary  to  cut  away  the  mast  or  cable, 
or  throw  overboard  a  part  of  the  cargo,  or  to  cases  of  general 
average  from  jettison,  &c.  This  doctrine  is  founded  on  the 
necessity  of  a  sacrifice  of  a  part  in  an  imminent  peril  to  save 
the .  remainder,  and  is  an  act  beneficial  to  the  insurer.  This 
doctrine  might  apply  to  cases  of  injury  necessarily  inflicted  on 
property  in  extinguishing  the  fire,  but  cannot  apply  to  acci- 
dental injury  to'  goods  insured  from  a  removal  of  goods  as  a 
precaution  against  injury  by  an  apprehended  fire. 

The  decision  of  the  first  point  being  conclusive  of  the  case, 
an  opinion  on  the  second  is  not  necessary.  But  I  think  the 
point,  also,  is  against  the  defendant.  By  the  peculiar  constitu- 
tion of  mutual  insurance  companies,  the  insured  are  also  the 
insurer^.  If  the  company  be  insolvent,  and  their  whole  means 
are  insufficient  to  pay  all  their  losses,  their  whole  fund  must  be 
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collected  and  fairly  apportioned  according  to  their  legal  parity 
or  by  equitable  apportionment  This  could  not  be  done  if  set- 
off were  permitted. 

Let  judgment  be  entered  for  plaintiffs  for  the  sum  of  $184, 
and  interest  from  10th  July,  1845,  $8.50 ;  in  all  $192.50. 

Laying  Sf  McCandless,  for  the  plaintiffs  in  error. 

Williams,  contra. 

Gibson,  C.  J.  Insurers  are  answerable  for  direct  and  immedi- 
ate, not  for  consequential  and  remote  losses  from  a  peril  insured 
against.  When  that  is  fire,  the  instrument  of  destruction  must 
be  fire.  On  no  other  principle  than  that  the  character  of  the 
loss  is  determinable  by  the  proximate  cause  of  it,  could  the  in- 
surers have  been  held  liable  for  the  loss  of  the  Dutch  ship  men- 
tioned in  Marshall  on  Insurance,  p.  421,  as  having  been  burnt  by 
the  Spaniards  at  Majorca,  in  consequence  of  an  apprehension 
that  the  crew  were  infected  with  the  plague.  An  inversion  of 
the  rule  would  have  made  them  liable  only  in  case  the  plague 
bad  been  one  of  the  perils  mentioned  in  the  policy.  It  would 
also  have  protected  the  insurers  in  the  Patapsco  Insurance  Co. 
v.  Coulter,  3  Peters,  222,  from  liability  for  the  loss  of  the  ship 
burnt  by  the  negligence  of  the  captain  and  crew.  But  the  con- 
verse of  the  rule  which  charges  the  insurers  with  a  loss  of  which 
the  particular  peril  is  the  proximate  cause,  exempts  them  where 
it  is  the  remote  one  ;  and  this  rule  is  a  part  of  the  general  law  of 
insurance,  though  I  confess  I  have  seen  no  application  of  it  to 
any  other  policy  than  a  marine  one,  except  Austin  v.  Drewe,  6 
Taunt  436,  which,  however,  comes  entirely  up  to  the  point.  In 
that  case  it  was  determined  that  a  loss  from  heat  without  igni- 
tion in  a  process  of  manufacture,  was  not  covered  by  a  policy 
against  fire.  But  there  would  be  no  certainty  in  the  contract 
were  it  expounded  by  anything- else  ;  for  it  would  often  be  im- 
possible to  determine  how  far  remote  causes  were  influential  in 
bringing  about  the  disaster.  Now,  neither  the  stock  of  goods 
in  the  defendant's  policy,  nor  the  house  which  contained  it,  was 
touched  by  fire  ;  but  the  goods  were  damaged  in  the  removal  of 
them,  under  a  reasonable  apprehension  that  they  would  be 
reached  by  the  flames  which  had  caught  one  of  the  houses  in 
the  same  block.  On  this  plain  ground,  there  was  a  failure  of 
the  defence  in  point  of  merits. 
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The  decision  of  the  question,  whether  it  could  have  been 
set  off  in  this  action  on  the  defendant's  premium  note  had 
it  been  found,  would  also  have  been  against  him.  Such 
a  defalcation  might  work  no  injustice  in  ordinary  circum- 
stances, especially  if  all  the  members  of  the  association  were 
insolvent ;  for  there  would  be  enough  in  hand  to  pay  the  cur- 
rent losses.  But  in  a  time  of  overwhelming  disaster,  such  as 
occurred  when  the  fire  in  question  laid  a  third  of  the  city  in 
ashes,  it  would  work  most  unjustly,  by  enabling  a  member 
who  stood  in  the  double  relation  of  debtor  and  creditor  to  get 
more  than  his  share  of  the  insolvent  fund.  Where  the  com- 
pany is  bankrupt,  either  member  is  entitled  to  payment,  not  for 
his  whole  loss  but  for  a  part  of  it  in  the  proportion  which  the 
amount  of  all  the  losses  bears  to  the  amount  of  the  joint  effects. 
If  the  fund  is  sufficient  to  pay  ten  per  cent  all  round,  he  is  en- 
titled to  recover  ten  per  cent.,  but  by  defalcating  his  entice  loss, 
he  might  in  effect  perhaps  receive  twenty.  Nor  could  he  set  off 
his  loss  pro  tanto.  It  is  to  be  remembered  that  each  sufferer  is 
an  insurer  as  well  as  an  insured  ;  and  that  he  is  bound  to  make 
compensation,  as  well  as  entitled  to  receive  it.  But  it  is  not  per- 
ceived bow  the  pro  tanto  amount  of  his  loss  could  be  ascertained 
before  all  the  available  securities  of  the  company  had  been  called 
in,  and  the  demands  upon  it  liquidated.  The  plain  and  practi- 
cable plan  of  settling  the  affairs  of  an  insolvent  company  of 
mutual  insurance,  is  to  liquidate  its  means  and  its  responsibili- 
ties separately.     In  this  respect  also  the  defalcation  would  fail. 

Judgment  affirmed. 


Howard  &  Ryckman  vs.  TfiE  Albany  Insurance   Com- 
pany.1 

(Supreme  Court,  New  York,  October  Term,  1846.) 

Insurable  Interest. 

Two  persons,  jointly  owning  certain  property,  caused  an  insurance  of  it  to  be  effected  in 
their  joint  names.  Subsequently,  and  before  loss,  one  of  them  conveyed  his  interest  in 
the  property  to  the  other.  After  a  loss  had  occurred  an  action  was  brought  on  the 
policy  in  the  joint  names  of  the  two  persons.  Held,  that  they  could  not  recover. 
Bbonbon,  C  J.,  dissenting. 

i  3  Demo,  301. 


Digit 


zed  by  GoOgk 


502     Howard  &  Ryckman  v.  Albany  Ins.  Co.  3  Denio,  301. 

Insurable  Interest 

The  case  is  sufficiently  stated  in  the  bead-note  and  in  the 
opinion* 

S.  Stevens,  for  the  plaintiffs. 

D.  Cody  Sf  M.  T.  Reynolds,  for  the  defendants. 

Bronson,  C.  J.  When  the  assured  has  no  interest  at  the 
time  the  contract  is  made,  the  policy  is  a  mere  wager,  in  which 
one  party  stakes  the  sum  insured,  and  the  other  the  premium 
paid  upon  the  happening  or  not  happening  of  a  particular 
event.  Whether  such  a  contract  would  be  good  at  the  com- 
mon law,  we  need  not  inquire,  for  it  would  clearly  be  void 
within  our  statute  against  gaming.  1  R.  S.  662;  8  to  10;  3 
Kent,  277, 278.  But  when  the  assured  owns  the  property  at  the 
time  the  insurance  is  effected,  a  subsequent  transfer  of  bis  in- 
terests cannot  render  the  policy  void.  The  contract  will  be  of 
no  value  to  the  assured,  for  the  reason  that  there  is  no  longer 
anything  upon  which  it  can  operate;  but  the  subsequent  trans- 
fer cannot  infuse  any  vice  into  that  which  was  originally  a  valid 
agreement.  I  agree  that  in  fire  policies  the  assured  must  have 
an  interest  at  the  time  of  loss,  as  well  as  when  the  coutract  is 
made.  The  Saddlers9  Company  v.  Badcock,  2  Atk.  554 ;  Lynch 
v.  Dalzel,  3  Bro.  P.  C.  497 ;  3  Kent,  371.  And  so,  if  he  has  parted 
with  all  his  interest  before  the  loss  happens,  he  cannot  recover. 
But  he  does  not  fail  on  account  of  any  vice  in  the  contract,  but 
for  the  reason  that  he  has  sustained  no  loss  or  damage. 

Now  in  this  case,  if  the  plaintiffs,  before  the  fire  happened, 
have  parted  with  one  half,  or  any  other  share  of  their  interest  in 
the  property,  they  could  not  recover  anything  on  account  of 
that  share;  because  as  to  that,  they  would  have  sustained  no 
loss  or  damage.  But  I  see  no  reason  why  they  might  not  re- 
cover in  respect  to  their  remaining  interest  in  the  property. 
The  cases  of  Reed  v.  Cole,  3  Burr.  1512,  and  Stetson  v.  The 
Massachusetts  Ins.  Co.  4  Mass.  330,  go  upon  the  principle,  that 
although  the  assured  has  assigned  a  part  of  his  interest  in  the 
subject,  he  may  still  recover  so  long  as  he  has  any  remaining 
interest,  and  I  think  that  is  sound  doctrine.  It  is  proper  to 
notice  in  relation  to  this  contract,  that  although  there  is  a  con- 
dition which  renders  it  void  in  case  the  policy  is  assigned  with- 
out the  consent  of  the  company  ;  see  Smith  v.  The  Saratoga 
Company,!  Hill,  497  ;l  there  is  nothing  concerning  an  assign- 

1  Ante,?.  97. 
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ment  either  general  or  partial,  of  the  subject  insured.  A»  the 
parties  have  not  declared  what  should  be  the  effect  of  such  an 
assignment,  the  question  must  be  settled  upon  general  prin- 
ciples; and  I  ara  not  aware  of  any  rule  of  law  which  will 
deprive  the  assured  of  an  action  altogether,  because  he  has  as- 
signed a  part  of  his  interest  in  the  property.  If  he  is  confined, 
as  he  must  be,  to  an  indemnity  for  the  loss  and  damage  which 
he  has  actually  sustained,  there  is  then  nothing  in  the  case  in 
the  nature  of  a  wager,  or  which  is  contrary  to  good  morals. 
Nor  is  the  insurer  injured.  On  the  contrary,  be  is  relieved  from 
the  burden  of  his  undertaking  to  the  extent  of  the  assigned 
share.  He  is  not  bound  to  indemnify  the  assignee,  because  he 
has  not  agreed  to.  do  it.  But  he  has  agreed  to  indemnify  the 
assured ;  and  his  loss  and  damage,  whether  total  or  only  partial, 
must  be  made  good. 

If  Ryckman  had  assigned  his  share  to  a  stranger,  it  would 
have  made  substantially  the  same  question  as  the  transfer  of  an 
equal  amount  of  interest  by  both  of  the  plaintiffs.  The  company 
would  not  in  that  case  be  answerable  beyond  the  share  owned 
by  Howard ;  but  to  the  extent  of  that  share,  I  think  they  would 
be  liable.  True  the  agreement  was,  to  make  good  and  satisfy 
unto  the  plaintiffs  all  such  loss  or  damage  as  might  happen  by 
fire  to  their  property ;  but  it  would  be  a  narrow,  and  I  think  an 
improper  interpretation  of  the  contract,  to  say  that  it  came  to  an 
end  when  the  plaintiffs  ceased  to  have  a,  joint  interest  We  have 
not  been  referred  to  any  case  which  asserts  such  a  doctrine;  and 
the  general  rule  is,  that  contracts  of  insurance  should  receive  a 
liberal  construction  for  the  attainment  of  the  ends  which  the 
parties  had  in  view.  If  the  joint  interest  had  terminated  by 
the  death  of  one  of  the  plaintiffs,  I  cannot  think  that  the  policy 
would  have  ceased  to  be  obligatory  on  the  company ;  nor  should 
such  a  result  follow  from  a  determination  of  the  joint  interest  by 
the  voluntary  act  of  one  of  the  parties.  The  policy  says  noth- 
ing, in  terms,  about  a  joint  interest  in  the  plaintiffs.  The  build- 
ing with  its  contents  are  only  mentioned  as  their  property,  for 
the  purpose  of  identifying  the  subject  to  which  the  policy  ap- 
plied. t 

If  an  assignment  by  Ryckman  to  a  stranger  would  not  have 
defeated  the  action  so  far  as  relates  to  the  interest  of  Howard, 
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it  is  quite  clear  that  the  assignment  from  Ryckman  to  Howard 
cannot  have  that  effect. 

I  think  the  plaintiffs  can  recover  on  account  of  the  interest 
which  Howard  originally  had  in  the  property ;  but  the  recovery 
cannot  go  further,  and  include  damages  for  the  interest  which 
Ryckman  assigned  to  Howard.  As  to  that,  it  is  the  same 
thing,  in  effect  as  though  Ryckman  had  assigned  to  a  stranger. 
If  the  promise  had  been,  in  so  many  words,  to  indemnify  the 
plaintiffs  jointly  and  severally  against  loss,  it  would  only  have 
reached  such  interests  as  they  then  had ;  and  not  such  as  they, 
or  either  of  them,  might  subsequently  acquire. 

This  case  is  certainly  not  free  from  difficulty.  But  I  think 
there  may  be  a  recovery  on  account  of  the  interest  which  Howard 
had  in  the  property  at  the  time  the  contract  was  made,  because 
that  interest  continues  until  the  loss  happened.  But  there  can 
be  no  recovery  on  account  of  the  interest  which  Ryckman  had 
in  the  property  at  the  time  the  contract  was  made,  because  he 
had  parted  with  that  interest  before  the  loss  happened. 

If  there  can  be  a  recovery  to  any  extent,  the  action  must  of 
course  be  brought  in  the  name  of  both  the  plaintiffs.  A  policy 
of  insurance  is  a  mere  chose  in  action,  which  is  not  assignable, 
so  as  to  pass  the  legal  interest.  Jessel  v.  T/ie  Williamsburgh 
Ins.  Co.  3  Hill,  88.  In  the  case  to  which  we  are  referred,  Ferriss 
v.  N.  American  Ins.  Co.  1  Hill,  71,  the  policy  was  made  assign- 
able, so  as  to  pass  the  legal  interest  to  the  assignee  by  the  ex- 
press terms  of  the  statute ;  and  having  the  legal  interest  both 
in  the  subject  and  the  policy,  we  held  that  the  suit  must  be 
brought  in  the  name  of  the  assignee.  There  is  another  case  to 
the  same  effect :  Mann  v.  The  Herkimer  Ins.  Co.  4  Hill,  187. 
And  besides,  although  Ryckman  assigned  his  interest  in  the 
subject  to  Howard,  it  does  not  appear  that  he  assigned  the  pol- 
icy. There  is  no  ground  for  saying  that  there  has  been  a  mis- 
joinder, either  of  counts  or  of  parties. 

Such  are  my  views  of  the  case.  But  my  brethren  are  of 
opinion  that  the  plaintiffs  cannot  recover  any  portion  of  the  loss 
because  they  had  no  joint  interest  in  the  property  at  the  time 
the  loss  happened.     The  result  is,  that  there  must  be 

Judgment  for  the  defendants. 
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Carpenter  vs.  The  Mutual  Safety  Insurance  Company.1 

(Chancery,  New  York,  December,  1846.) 

Chancery  Jurisdiction. 

The  court  of  chancery  has  jurisdiction  to  compel  a  specific  performance  of  an  agreement 
to  execute  a  policy  of  insurance,  or  to  compel  payment  in  case  of  loss. 

The  complainant  alleged  that  the  defendants  had  agreed  to 
insure  his  property ;  that  the  premium  had  been  regularly  paid, 
but  no  policy  had  been  issued,  and  the  property  insured  had  been 
destroyed  by  fire,  within  the  terms  of  the  agreement.  He  prayed 
that  the  defendants  might  be  compelled  to  pay  the  sum  agreed 
upon.     Demurrer  to  the  bill. 

W.  C.  Noyes,  for  the  complainant. 

T.  Sedgwick,  for  the  defendants. 

The  Vice-chancellor.  The  circumstance  that  the  bill 
seeks  performance  of  a  contract  relating  to  personal  property,  is 
not  of  itself  a  valid  ground  of  demurrer.  There  are  many  in- 
stances in  which  equity  compels  a  specific  performance  of  such 
contracts. 

The  real,  serious  objection  to  the  bill  is,  that  the  complainant 
has  an  adequate  remedy  at  law.  I  think,  however,  that  it  is 
now  the  established  doctrine,  that  the  insured  may  in  such  a 
case  resort  to  a  court  of  equity. 

In  Perkins  v.  The  Washington  Insurance  Company,  4  Cowen, 
645,  our  highest  court  maintained  a  suit  like  this  in  all  respects. 
The  defendant  there  was  a  corporate  body,  which  answers 
under  its  seal  and  makes  no  discovery. 

It  is  true  that  the  report  of  the  case  does  not  show  any  dis- 
cussion of  the  question  of  jurisdiction  in  the  court  below,  or 
that  the  point  was  presented.  But  the  severe  litigation  of  the 
cause,  the  eminent  counsel  engaged  in  it,  and  the  opinion  of 
Senator  Colden,  furnished  strong  evidence  that  the  law  was 
deemed  to  be  too  well  settled  to  warrant  any  debate  in  re- 
gard to  it.  That  learned  judge  says,  in  his  opinion  (p.  661), 
that  the  receipt  for  the  premium  "  answers  all  the  use  of  a  policy, 
except  that  the  latter  authorizes  the  assured,  in  case  of  loss,  to 

1  4  Sand.  Ch.  408. 
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sue  ill  a  court  of  law,  instead   of  being  obliged  to  resort,  as  in 
this  case,  to  a  court  of  chancery." 

The  case  cited  has  ever  since  been  regarded  as  decisive  of  the 
jurisdiction  in  equity.  Thus  the  new  chief  justice,  in  delivering 
the  opinion  of  the  supreme  court,  in  Lightbodyv.  The  North 
American  Fire  Insurance  Company,  23  Wend.  18, 25,  speaking  of 
a  state  of  facts  similar  to  those  in  this  bill,  says :  u  If  his  remedy 
at  law  was  questionable"  (and  the  judge  thought  he  had  such  a 
remedy  by  an  action  on  the  case),  "  he  had  a  perfect  equitable 
right  to  the  delivery  of  the  usual  policy,  which  he  might  have 
enforced  in  the  proper  forum ;"  citing  Perkins  v.  The  Washing- 
ton Insurance  Company. 

Mr.  Phillips,  in  his  Treatise  on  Insurance,  cites  the  same  case, 
and  observes  that  upon  the  general  principles  distinguishing  the 
jurisdictions,  it  belongs  to  courts  of  equity  to  compel  a  specific 
performance  of  an  agreement  to  make  or  renew  a  policy  of  in- 
surance.    2  Phill.  on  Ins.  582. 

So  Mr.  Duer,  in  his  recent  valuable  work  on  Marine  Insurance, 
says  the  acceptance  of  an  application,  with  the  rate  and  the 
time  agreed  upon  in  writing  and  signed,  constitutes  in  equity  a 
valid  insurance,  and  in  law  a  valid  agreement  to  insure;  and 
gives  to  the  assured  an  immediate  right  to  demand  from  the  in- 
surer a  corresponding  policy  on  the  tender  of  the  premium  or 
the  premium  note ;  and  should  a  loss  occur  before  the  execution 
of  the  policy,  a  court  of  equity  would  relieve  the  assured.  1 
Duer  on  Ins.  66,  chap.  1,  §  11.  He  adds  in  note  7  (lb.  Ill), 
that  Perkins  v.  The  Washington  Insurance  Company  is  a  direct 
authority  in  support  of  the  position  in  the  text,  that  a  court  of 
equity  upon  a  bill  for  the  specific  execution  of  an  agreement  to 
insure,  may  decree  a  satisfaction. 

In  Mead  v.  Davison,  3  Adolph.  &  Ellis,  303,  Lord  Denman, 
speaking  of  a  similar  case,  said  that  equity  would  have  com- 
pelled the  insurer  to  execute  the  formal  policy,  whenever  ten- 
dered to  him. 

With  these  authorities,  and  I  may  add,  the  very  general  un- 
derstanding of  the  profession  for  a  long  period  that  such  is  the 
law,  I  have  no  doubt  as  to  the  jurisdiction  in  this  case.  It 
surely  can  make  no  difference  in  respect  of  the  jurisdiction, 
that  the  loss  insured  against  has  occurred.     The  only  ground 
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upon  which  it  can  be  maintained  is  for  a  specific  performance 
by  the  execution  and  delivery  of  a  policy.  The  further  relief 
by  decreeing  payment,  where  there  has  been  a  loss,  is  merely 
incidental,  and  to  avoid  expense.  Now  take  the  instance  of  an 
agreement  to  insure,  where  there  has  been  no  loss.  The  right 
of  the  assured  to  receive  a  policy  is  perfect  and  may  be  en- 
forced immediately,  the  premium  having  been  paid.  An  ac- 
tion at  law  in  such  a  case  would  be  worse  than  useless  to 
him,  for  he  could  recover  no  more  than  nominal  damages. 
The  value  of  a  policy,  previous  to  a  loss,  would  not  be  suffi- 
cient to  carry  the  costs  of  a  suit  at  law. 

In  this  respect  it  is  wholly  unlike  the  contract  to  deliver  bills 
or  notes  payable  at  a  future  day,  on  a  sale  of  goods.  There, 
on  a  failure  to  deliver  the  bills  or  notes,  an  action  lies  upon  the 
special  agreement,  in  which  the  damages  may  be  at  once  ascer- 
tained, and  full  justice  done,  by  giving  the  price  of  the  goods 
sold.  Here,  after  a  barren  recovery  at  law  for  the  non-delivery 
of  the  policy,  if  a  loss  occurred,  another  suit  must  be  brought 
for  the  real  damages  ;  and  in  the  second  suit,  the  assured  would 
probably  encounter  a  plea  setting  up  the  first  recovery  as  a  bar 
to  a  further  prosecution. 

It  is  obvious  that  a  suit  at  law,  before  a  loss,  is  an  inade- 
quate, if  not  a  fatal  mode  of  redress.  And  as  I  have  remarked, 
the  principle  of  the  jurisdiction  in  equity  is  the  same  whether  a 
loss  has  occurred  or  not.  It  therefore  cannot  be  taken  away 
or  impaired,  if  perchance  the  remedy  at  law,  when  first  invoked 
after  a  loss,  may  lead  to  the  same  results. 

The  demurrer  must  be  overruled  with  costs,  and  the  usual 
order  entered. 


James  Boatwright   et   al.  vs.    The   jEtna   Insurance  Com- 
pany.1 

(Court  of  Appeals,  South  Carolina,  February,  1847.) 

Increase  of  Bisk. 

The  general  principle  of  the  law  of  insurance,  is,  if  the  risk  be  materially  increased  by  the 

act  of  the  insured,  and  it  cancels  the  loss,  that  avoids  the  policy. 
Where  in  a  policy  of  insurance,  a  specification  of  hazards  is  followed  by  a  provision  that 

*  1  Strob.  281. 
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any  increase  of  risk,  within  the  control  of  the  insured,  shall  vacate  the  policy;  this  pro- 
vision is  not  restricted  by  the  previous  specification  so  as  to  make  the  insurer  a  special 
contractor  under  the  specification. 
The  meaning  of  words  is  to  be  restricted  and  directed  by  the  subject  matter  of  which  they 
are  used. 

Tried  before  Mr.  Justice  Butler,  at  Charleston,  May  term, 
1846. 

This  was  an  action  on  a  policy  of  insurance  of  certain  build- 
ings in  Columbia,  particularly  described  in  the  policy,  including 
two  kitchens  of  wood  and  shingles,  one  and  a  half  stories  high. 
Policy  dated  the  12th  November,  1842.  Amount  insured, 
$6,000.  Renewed  for  one  year  11th  November,  1843.  On  the 
29th  September,  1844,  the  buildings  were  destroyed  by  fire. 
The  defendants  resist  payment  for  the  loss,  on  the  ground  that 
the  plaintiffs  had  committed  a  breach  of  the  terms  of  insurance. 
The  premises  were  in  possession  of  David  Ewart,  and  be  had, 
about  two  weeks  before  the  fire,  built  an  oven  in  one  of  the 
kitchens,  and  put  up  a  frame,  and  hung  up  a  quantity  of  meat 
upon  that  frame,  and  made  a  fire  in  the  oven,  and  kept  it  up  to 
supply  smoke  for  the  purpose  of  curing  the  meat  The  fire 
which  destroyed  the  premises  commenced  in  this  kitchen. 

A  model  of  the  building  was  produced  and  witnesses  exam- 
ined as  to  the  circumstances  of  the  fire,  the  changes  which  Mr. 
Ewart  made  in  the  premises,  and  the  increase  of  the  risk. 

The  material  parts  of  the  policy  are  as  follows :  — 

"  And  it  is  agreed  and  declared  to  be  the  true  intent  and 
meaning  of  the  parties  hereto,  that  in  case  the  above  mentioned 
premises  shall  at  any  time  after  the  making,  and  during  the 
continuance  of  this  insurance,  be  appropriated,  applied,  or  used 
to,  or  for  the  purpose  of  carrying  on  or  exercising  therein  any 
trade,  business,  or  vocation  denominated  hazardous,  extra  haz- 
ardous, or  included  in  the  memorandum  of  special  rates  in  the 
conditions  annexed  to  this  policy,  or  for  the  purpose  of  storing 
or  vending  therein  any  of  the  articles,  goods,  or  merchandise,  in 
conditions  aforesaid  denominated  hazardous  or  extra  hazardous, 
or  included  in  the  memorandum  of  special  rates,  unless  herein 
otherwise  specially  provided  for,  or  hereafter  agreed  by  this  com- 
pany in  writing  and  added  to,  or  indorsed  on  this  policy,  then 
and  from  thenceforth,  so  long  as  the  same  shall  be  so  appro- 
priated, applied,  or  used,  these  presents  shall  cease,  and  be  of 
no  force  or  effect. 
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"  And  it  is  moreover  declared,  that  this  policy  is  made  and 
accepted  in  reference  to  the  conditions  hereto  annexed,  which  are 
to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligation  of  the  parties  hereto  in  all  cases  not  herein  otherwise 
specially  provided  for." 

In  the  conditions  is  a  classification  of  hazards,  with  a  long 
enumeration  of  goods  not  hazardous,  extra  hazardous,  and  goods 
insured  at  special  rates,  but  nothing  of  bacon  and  smoke  house. 
Then  follow  conditions  of  insurance,  and  the  following  clause 
on  which  the  defendants  rely :  — 

"If  after  insurance  is  effected  either  by  the  original  policy  or 
the  renewal  thereof,  the  risk  be  increased  by  any  means  within 
the  control  of  the  assured,  or  if  such  buildings  and  premises 
shall,  with  the  assent  of  the  assured,  be  occupied  in  any  way  so 
as  to  render  the  risk  more  hazardous  than  at  the  time  of  insur- 
ing, such  assurance  shall  be  void  and  of  no  effect." 

The  plaintiff  contended  that  the  clause  should  be  considered 
in  connection  with  the  foregoing  enumeration  of  goods  and 
trades  deemed  hazardous,  extra  hazardous,  and  the  subject  of 
insurance  of  special  rates.  But  his  honor  instructed  the  jury 
that  any  change  by  which  the  risk  might  be  materially  increased 
was  sufficient  to  avoid  the  policy. 

The  jury  found  for  the  defendants,  and  the  plaintiff  appealed 
for  a  new  trial  on  the  following  grounds:  — 

1.  That  his  honor  instructed  the  jury,  that  the  general  words 
respecting  the  increase  of  risk  were  not  to  be  construed  or  con- 
trolled by  the  preceding  specifications  of  employments  and  mat- 
ters deemed  hazardous. 

2.  That  the  verdict  is  not  supported  by  the  evidence  in  the 
case. 

Petigru,  for  the  motion.  Bisks  increase  and  decrease  in- 
voluntarily by  every  change  of  habit  or  weather.  Shall  one  be 
bound  down  to  the  temperature  of  the  time  of  insurance?  The 
prohibited  articles  and  trades  are  enumerated,  and  that  by 
which  the  loss  accrued  is  not  among  them.  General  words 
must  be  qualified,  or  the  previous  special  words  are  vain  and  of 
none  effect  8  Coke,  155.  Specifications  must  control  the  gen- 
eral words.  1  Mod.  69;  4  Maule  &  Sel.  427;  4  Cruise  on  Con- 
struction  of  Deeds,  434;    Cook  v.    Oakley,  1  P.   Wms.  302. 
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The  general  word  thing,  following  the  specific  articles  men- 
tioned, shall  be  considered  as  confined  to  articles  ejusdem,  of 
the  same  kind. 

Memminger,  contra.  There  is  a  difference  in  tbe  law  of  in- 
surance between  warranty  and  representation.  A  warranty  is 
a  written  stipulation,  required  to  be  strictly  complied  with;  a 
representation,  to  be  substantially  complied  with.  De  Hahns. 
Hartley,  1  T.  R.  343;  Pawson  v.  Watson,  Cowper,  787 ;  Black- 
hurst  v.  Cockell,  3  T.  R.  361.  The  object  of  policies  is  to  bring 
the  specification  under  the  warranty.  A  policy  may  be  vacated 
by  a  change  from  the  more  dangerous  to  the  less  dangerous 
trade ;  it  changes  the  contract  Representations  are  to  be  proved 
by  the  insurer ;  specifications  show  for  themselves.  Whatever 
increases  materially  the  risk,  vacates  the  policy  and  discharges 
the  underwriters.  1  Phil,  on  Ins.  347  ;  lb.  410.  There  is  no  dif- 
ference in  the  construction  of  marine  and  fire  insurances.  In 
this  case  there  was  a  breach  of  warranty.  Any  writing  on  the 
paper,  or  attached  to  it,  or  in  the  margin,  is  a  warranty.  1  Phil 
on  Ins.  347;  Routledge  v.  Burrell,  1  Hen.  Bl.  254;  Worsleyv.' 
Wood,  6  T.  R.  710.  None  of  the  special  rates  trades  are  in- 
dorsed on  the  policy,  and  this  itself  discharges  the  policy. 
When  provision  is  made  against  the  operation  of  the  specific 
words,  they  are  not  to  control.  The  general  words  in  this 
case  are  intended  to  cover  all  articles  or  trades  not  specified, 
and  are  not  inconsistent  with  the  specifications,  nor  intended  to 
exclude  them.  Fire  heat  is  necessary  in  a  smoke  house,  and  it 
should  have  been  indorsed  on  the  policy.  What  is  not  included 
in  the  warranty,  is  left  to  be  controlled  by  the  general  law  of 
insurance,  and  it  was  so  expressed  in  the  policy.  Change  or 
enhancement  of  risk  discharges  the  insurers  from  any  subse- 
quent loss.  1  Phil,  on  Ins.  573.  The  specified  risks  were  to  be 
considered  as  vacating  the  policy,  if  incurred ;  those  not  speci- 
fied are  the  subject  of  proof  and  discussion. 

Petigru,  in  reply.  This  is  not  a  case  of  warranty,  but  a  case 
of  conditions.  The  house  was  still  a  kitchen,  though  used  to 
smoke  meat.  There  is  no  greater  risk  in  smoking  meat  than  in 
cooking  it.  Ovens  are  necessary  for  culinary  purposes,  and  this 
smoke  was  in  an  oven.  According  to  the  argument  in  this 
case,    putting   out   the  fire   destroys  the   kitchen.      Expressio 
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unius,  ezclusio  alterivs.  It  is  agreed  what  shall  avoid  the  policy  ; 
let  them  abide  by  the  agreement.  A  man  must  sue  according 
to  the  contract,  and  abide  by  it.  Is  the  specification  to  enure  to 
the  benefit  of  the  insurer  and  not  equally  to  the  insured  ?  Rout- 
ledge  v.  Burrellj  1  Hen.  Bl.  254.  In  this  case,  even  after  the 
meat  had  been  smoked  and  put  away,  if  the  kitchen  had  been 
burnt,  it  could  be  dated  back  to  the  time  of  smoking,  which 
would  be  absurd.  The  jury  were  afraid  to  appear  too  much 
prejudiced  against  the  corporation,  and  decided  the  other  way. 

Richardson,  J.,  delivered  the  opinion  of  the  court  If  the 
judge  was  correct  in  his  instructions  to  the  jury,  then  after  the 
finding  of  the  insurers,  under  the  evidence  of  the  facts  and  the 
actual  occurrence  of  the  fire,  it  is  not  to  be  questioned  that 
building  the  smoke  house  within  the  kitchen,  and  the  use  made 
of  it,  so  increased  the  risk  as  to  avoid  the  policy  by  the  general 
principle  of  the  law  of  insurance. 

The  established  principle  is,  that  if  the  risk  is  materially  in- 
creased by  the  act  of  the  insured,  and  it  causes  the  loss,  that 
avoids  the  policy.  See  1  Phil,  on  Insurance,  573.  No  under- 
writer has  ever  been  held,  &c,  to  be  answerable  for  losses,  di- 
rectly and  evidently  occasioned  by  the  fault  of  the  assured  him- 
self,    lb.  224. 

This  rule' is  familiar  in  marine  insurance,  in  cases  of  wilful 
deviation  from  the  voyage  insured  ;  Park,  17,  294 ;  and  in  in- 
surance against  fire^in  case  of  mismanagement  caused  by  loss. 
6  T.  R.  710 ;  6  Taunt.  436.  This  is  the  law  in  such  cases  of 
loss.  The  question  is  upon  its  application.  (I  have  not  meant 
to  say  that  the  mere  erection  of  the  smoke  house,  or  even  the 
use  of  it,  would  avoid  the  policy,  whether  it  caused  the  loss  or 
not,  as  would  seem  to  be  the  letter  of  the  condition.  That 
question  need  not  be  decided  in  this  case.) 

But  having  laid  down  the  rule  of  law,  when  the  risk  had  been 
materially  increased  by  the  insured,  I  proceed  to  the  proper 
question  of  the  case,  to  wit:  whether  this  general  principle  of 
insurance  law  can  be  applied  to  the  particular  policy  before  the 
court.  The  distinction  which  is  urged  to  take  this  case  out  of 
the  general  rule,  arises  out  of  what  is  called  in  the  policy,  the 
classification  of  hazards  and  the  conditions  of  insurance,  both 
of  which  are  appended  under  their  respective  titles  or  heads. 
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The  classification  enumerates  specifically  and  carefully  :  1st, 
goods  not  hazardous  ;  2d,  goods,  trades,  &c.,  deemed  hazardous; 
3d,  those  considered  extra  hazardous  ;  and  4th,  those  to  be  in- 
sured at  special  rates  of  premiums.  After  such  classifications 
come  what  are  called  conditions  of  insurance.  These  condi- 
tions first  specify  several  prerequisites  before  the  policy  will  be 
given  ;  and  secondly,  after  the  policy  is  executed,  certain  condi- 
tions are  set  forth  which  may  render  the  policy  void. 

The  particular  conditions  not  to  be  considered  are  as  follows: 
"  If  after  the  insurance  is  effected,  &c,  the  risk  be  increased  by 
any  means  within  the  control  of  the  assured,  or  if  such  build- 
ings, &c,  shall,  with  the  assent  of  the  assured,  be  occupied  in 
any  way  so  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  such  insurance  shall  be  void  and  of  no  effect" 

The  case  turns  upon  the  construction  and  effect  of  this  con- 
dition. The  argument  for  a  new  trial  is,  that  the  terms,  "ifj&c^ 
the  risk  be  increased  by  any  means  within  the  control  of  the 
assured,"  can  mean  no  other  than  the  hazards  specified  so  care- 
fully in  the  express  classifications  of  hazards,  expressio  unius 
est  exclusio  alterius.  And  inasmuch  as  a  smoke  house  cannot 
be  included  under  any  of  the  many  specifications  of  hazards, 
the  structure  and  use  of  it  and  consequent  loss  by  fire  do  not 
avoid  the  policy,  even  though  the  risk  was  increased ;  t.  e.,  this 
risk  is  not  to  fall  under  the  general  rule  of  law  first  laid  down, 
but  is  to  be  construed  by  the  terms  of  the  policy,  considered  as 
a  special  contract,  which  the  insurers  might  make,  and  thereby 
renounce  the  general  rule  of  law  in  their  favor. 

This  argument  couples  the  specification  with  the  sweeping 
condition  just  quoted  ;  and  it  is  very  clear  that  a  general  propo- 
sition, with  an  enumeration  of  particulars,  will  limit  its  general- 
ity and  confirm  its  meaning  to  the  particular  enumeration.  For 
instance,  if  A.  sell  to  B.  all  his  cattle,  bulls,  cows,  oxen,  steers, 
and  calves,  the  term  cattle,  although  generally  including  all  tbe 
domesticated  beasts  of  pasture,  will  be  confined  to  the  particu- 
lar enumeration  made  of  A.'s  bovine  stock,  and  B.  could  not 
claim  his  sheep,  goats,  &c,  although  they,  too,  be  cattle.  But 
I  do  not  conceive  that  the  construction  would  have  been  ob- 
viously the  same  if  the  sale  had  been  of  all  A.'s  bulls,  cows, 
oxen,  steers,  and  calves,  and  cattle,  which  would  be  nearer  a 
parallel  to  the  present  case. 
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Bat  to  return  ;  this  is  equally  a  rule  of  sound  logic  as  of  law. 
The  law  maxim  is,  that  the  meaning  of  words  is  to  be  restricted 
and  directed  by  the  subject  matter  of  which  they  are  used. 
This  maxim  is  in  daily  use  among  men.  But  the  whole  object 
is  to  expound  the  just  and  true  meaning  of  parties  to  contracts. 
In  the  policy  before  us,  after  the  enumeration  of  many  hazards, 
which,  if  practised  within  the  houses  insured,  ipso  facto  avoid 
the  policy,  "so  long  as  the  premises  shall  be  so  appropriated, 
applied,  or  used  ;  "  then  there  follows,  but  under  a  distinct  sub- 
stantive head,  entitled  "  Conditions  of  insurance,"  the  important 
condition,  after  the  "insurance  is  effected,"  if  the  risk  be  in- 
creased, &c,  by  the  assured,  the  policy  to  be  void.  This  condition 
provides  literally  for  avoiding  the  policy,  in  the  event  of  any 
increased  hazard  whatsoever,  if  introduced  by  the  insured,  and 
would  seem  to  be  intended  to  preserve  for  the  insured  the  rule 
of  law  first  noticed,  and  in  order  to  prevent  the  very  construc- 
tion of  the  policy  that  has  been  made  against  them,  by  reason 
of  their  astute  care,  so  to  put  the  insured  upon  his  guard.  But 
the  condition,  I  would  say,  is  equally  for  themselves  to  avoid 
cavil,  upoti  their  reserved  legal  rights,  under  established  insur- 
ance law,  and  lest  these  rights  should  be  implied  away  and  ex- 
cluded by  the  minute  specifications.  What  reason  can  be 
found  for  swerving  from  the  literal  and  plain  import  of  the  con- 
dition, which  at  the  same  time  preserves  a  fundamental,  if  not 
indispensable,  law  of  insurance,  that  protects  the  insurer  against 
the  conduct  of  the  insured  in  increasing  the  risk.  Insurance 
against  the  misconduct  of  agents  is  frequent,  but  possible  mis- 
conduct of  the  insured  himself  is  at  the  foundation  of  the  gen- 
eral law  applied  to  this  case ;  for  if  you  make  the  insured  liable 
in  this  case,  their  insurance  becomes  in  effect  an  assurance 
against  the  errors  or  the  misconduct  of  the  insured  himself, 
which  would  be  inconsistent  and  absurd. 

For  these  reasons,  this  court  concurs  in  the  opinion  of  the 
presiding  judge,  and  the  motion  is  refused. 

tol.  n.  33 
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R.  D.  Menzies,  pursuer,  vs.  North  British  Insurance  Com- 
pany, defenders.1 

(Court  of  Session,  Scotland,  February  18,  1847.) 

Reparation. 

Held,  that  an  insurance  on  buildings  against  fire  does  not,  without  special  stipulation, 
cover  consequential  damage  arising  from  want  of  occupancy  during  the  time  when  the 
premises  are  under  repair  in  consequence  of  fire ;  nor  loss  of  profit  that  might  have  been 
made  by  the  occupant  by  his  trade,  in  the  subjects  during  that  period;  nor  wages  of 
servants  engaged  on  the  premises,  and  which  the  occupier  was  bound  to  pay  to  them, 
though,  in  consequence  of  the  destruction  of  the  property,  he  received  no  return  in 
service  for  such  wages:  and  held,  further,  that  this  general  rule  was  confirmed  by  a 
specialty  in  the  policy  of  insurance,  which  gave  the  insurance  company  the  option, 
either  to  pay  the  loss  in  money  or  to  rebuild  and  repair  the  premises,  which  implied  that 
the  kind  of  loss  for  which  the  company  was  liable,  was  one  which  could  be  compensated 
by  rebuilding  and  repairing. 

Robert  D.  Menzies,  the  pursuer,  was  proprietor  of  premises 
at  the  shore  of  Leith,  which  were  used  partly  as  steam-mills  for 
grinding  corn,  and  partly  as  grain  lofts ;  and  they  were  also 
fitted  up  with  hot  and  cold  baths,  which  were  his  personal 
occupancy.  Over  this  property  the  pursuer  granted  a  Ijond  for 
£6,000  in  favor  of  Liddell's  trustees.  He  thereafter,  in  May, 
1843,  made  a  proposal  to  the  North  British  Insurance  Com- 
pany to  insure  the  interest  of  the  trustees  on  the  premises  to 
the  extent  of  £6,100.  This  proposal  was  accepted,  and  a 
policy  issued  in  favor  of  the  trustees.  In  the  policy  "  the  build- 
ing" was  insured  for  £1,300,  « the  millwright  work"  for  £1,300, 
"  the  steam-engine  and  boilers"  for  £500, "  the  granaries,  baths," 
&c.,  for  £3,000,  making  in  all  the  £6,100.  One  of  the  ques- 
tions put  by  the  insurance  company,  before  the  policy  was 
issued,  was,  "  Is  the  mill  wholly  in  the  occupation  of  one  ten- 
ant or  one  firm?"  and  this  question  Menzies  answered  in  the 
affirmative. 

Thereafter,  on  11th  January,  1844,  Menzies  effected  another 
insurance  with  the  defenders  for  £1,950,  "on  his  interest"  in 
the  subjects.  The  policy  narrated  that  it  was  an  u  insurance 
against  loss  or  damage  by  fire." 

*  9  Cases  in  Court  of  Session,  N.  S.  694. 
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On  bis  interest  in  the  building  of  Leith  corn-mill ....  £500 

On  his  interest  in  millwright  work,  &c 200 

On  his  interest  in  steam-engine  and  boilers  therein        .        .        .  800 

On  stock  in  trade  therein,  his  own 150 

On  stock  in  trade,  in  trust  for  others  therein         ....  800 

On  his  interest  in  building  of  granaries,  baths,  &c.    .        .        .  500 


£1,950 


In  the  policy  there  was  a  clause  giving  the  option  to  the 
insurance  company  to  settle  for  any  loss  by  fire,  either  by  pay- 
ing money  or  repairing  the  premises  themselves. 

A  fire  occurred  in  November,  1844,  which  partially  destroyed 
the  premises.  Persons  of  skill  were  therefore  appointed  to  as- 
certain the  loss.  They  reported  the  total  damage  to  buildings 
and  machinery  to  be  £1,584  175.  4rf.,  which  the  insurance 
company  paid  to  Liddell's  trustees.  Menzies  then  made  a 
claim  for  a  loss  on  "  stock  in  trade,"  to  the  extent  of  £388  8$., 
which  the  company  admitted  and  paid  under  the  two  heads  of 
his  policy  for  "stock  in  trade,"  and  which  Menzies  accepted 
"  to  account  of  loss." 

He  then  raised  the  present  action,  concluding  for  payment  of 
the  £500  insured  "on  his  interest"  in  the  building,  the  £200 
uon  his  interest"  in  the  millwright  work,  &c,  and  the  £500 
"  on  his  interest"  in  the  granaries,  baths,  &c  He  averred  that, 
in  consequence  of  the  fire,  he  had  sustained  loss  in  regard  to 
all  these  items  to  a  greater  extent  than  these  sums.  He  stated 
that  the  premises  were  worth  £425  or  £430  of  yearly  rent ; 
but  he,  at  the  time  of  the  fire,  was  in  the  personal,  occupancy 
of  them.  The  baths  produced  a  profit  of  £430  yearly,  and  the 
corn-mill  and  granaries  of  £300.  But  the  premises  were  ren- 
dered unprofitable  to  the  pursuer  for  six  months,  and  his  loss, 
therefore,  consisted  of  the  rent,  the  profits  he  might  have  made, 
and  £191  Is.  of  wages,  which  he  was  obliged  to  pay  the  ser- 
vants, and  for  which  he  could  receive  from  them  no  recom- 
pense, as  he  had  no  building  for  them  to  work  in. 

Further,  Liddell's  trustees  "  having  refused  to  apply  the  sum 
repaid  to  them  under  their  policy  in  rebuilding  the  premises  as 
a  mill,  the  machinery  in  the  premises  became  useless  for  the 
purpose  for  which  it  had  been  erected,  and  was  sold  at  a  con- 
sequent depreciation  of  value,  amounting  to  about  £800,  or. 
thereby." 
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The  insurance  company  refused  this  claim. 

Pleaded  for  pursuer:  The  damage  here  complained  of  directly 
resulted  from  the  fire;  and  when  the  policy  \yas  fairly  con- 
strued with  reference  to  the  interest  it  was  intended  to  secure, 
it  was  effectual  to  cover  the  loss  for  which  compensation  was 
demanded.1 

Pleaded  for  defenders :  The  damage  was  consequential  merely, 
and  was  not  covered  by  an  insurance  on  the  buildings  and  ma- 
chinery. The  contract  of  insurance,  moreover,  was  merely  ouc 
of  indemnity,  and  the  defenders  having  paid  to  Liddell's  trus- 
tees the  full  amount  of  the  damage  done  by  the  fire  to  the  build- 
ings and  machinery,  the  defenders  were  not  liable  in  a  second 
payment  of  damage  to  the  pursuer,  under  his  separate  policy.2 

The  Lord  Ordinary  assoilzied  the  defenders. 

Lord  Fullerton.  This,  at  first  sight,  seems  to  be  a  nice 
point,  but  on  the  authority  of  that  case,  Wright  v.  Pole,  I  do 
not  see  any  ground  for  difficulty  or  hesitation.  Two  insurances 
were  effected  on  the  pursuer's  premises.  The  first  was  effected 
for  the  bondholders,  and  was  a  policy  on  the  buildings  and 
machinery ;  the  second  was  effected  by  the  proprietor  himself, 
and  was  on  his  interest  in  the  buildings.  Now,  the  question 
comes  to  be,  What  is  the  meaning  of  the  term  "  interest  in  the 
buildings?"  Various  parties  have  an  interest  in  these  build- 
ings. An  insurance  was  effected  by  the  bondholders,  who  had 
an  interest  in  the  buildings,  but  that  only  was  an  insurance  in 
so  far  as  their  interest  is  concerned ;  so  that,  if  loss  bad  been 
incurred,  not  covered  by  the  first  insurance,  that  would  be  a 
good  ground  for  him  falling  back  upon  his  own  insurance,  for 
an  insurance  by  him  on  his  interest  in  the  buildings  is  nothing 
but  an  insurance  on  the  buildings  themselves. 

The  question,  then,  just  comes  to  be,  Whether  this  pursuer 
can  claim  an  interest  of  a  totally  different  kind  ?  He  does  not 
claim  that  the  insurance  company  should  make  good  the  loss 
to  the  building,  but  he  demands  reparation  for  loss  on  account 
of  want  of  occupancy.  Now,  I  do  not  see  how  his  loss  upon 
that  point  can  fall  within  the  policy.  If  he  had  intended  to 
haye  thus  insured,  there  should  have  been  a  special  insurance 
to  that  effect.  In  this  view  the  authority  cited  is  quite  conclu- 
sive, as  it  decides  the  very  point. 

i  1  Bell,  Com.  627.  *"  Wright  v.  Pole,  1  Ad.  &  E.  621. 
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The  case  is  clearer  when  your  lordships  look  at  the  terms  of 
the  policy,  which  reserves  to  the  insurance  company  the  right 
of  reinstatement  of  the  buildings ;  of  rebuilding  or  restoring 
them  to  their  original  condition,  instead  of  paying  over  the 
price.  That  clearly  proves  that  the  loss  incurred  was  to  be  a 
loss  that  could  be  repaired  by  rebuilding.  I  could  conceive  a 
case  where  both  landlord  and  tenant  insure  for  their  interest  in 
the  building,  and  then  a  valuation  is  put  on  the  loss,  in  regard 
to  which  there  may  be  a  question  as  to  how  it  is  to  be  divided ; 
but  there  can  be  no  question  here  about  any  clause  of  that 
kind,  because  the  present  pursuer  was  perfectly  aware  of  the 
settlement  made  between  the  insurance  company  and  the  bond- 
holders ;  and  the  point,  therefore,  just  turns  altogether  on  the 
meaning  of  "  interest  in  the  buildings,"  specially  described.  On 
the  authority  of  that  English  case,  I  hold  that  the  interest  in 
the  buildings  means  his  interest  in  the  actual  houses  and  ma- 
chinery, and  that  his  loss  (if  any  has  been  sustained  by  him)  is 
the  amount  of  destruction  which  the  premises  have  sustained 
by  the  fire.  If  that  loss  is  made  good  to  the  other  party,  with 
the  private  knowledge  of  the  pursuer,  there  can  be  no  further 
claim  on  the  ground  of  his  having  sustained  loss  of  another 
kind. 

Lord  Jeffrey.  I  am  of  the  same  opinion.  If  this  case 
had  been  open,  as  Professor  Bell  imagined,  and  had  not  been 
affected  by  any  specialty  in  the  terms  of  the  policy  or  by  the 
conduct  of  the  parties,  there  might  have  been  some  nicety  and 
difficulty,  but  nothing  more.  It  is  a  great  comfort  to  us  to  find 
it  solemnly  decided  by  what  I  hold  to  be  as  competent  author- 
ity as  if  decided  by  the  supreme  court  of  this  country ;  for, 
pronounced  as  the  decision  was  by  one  of  the  highest  courts  in 
England,  and  one  most  familiar  with  the  subject,  it  is  a  judg- 
ment of  as  much  weight  with  us  as  if  it  had  been  pronounced 
by  ourselves.     That  decision  solves  the  present  question. 

In  point  of  fact,  however,  there  is  a  special  provision  in  this 
policy  which  is  destructive  of  the  pursuer's  claim.  If  the  per- 
son insured  as  occupant  had  chosen  to  describe  his  interest  as 
occupant  in  gremid  of  the  policy,  and  if  there  should  be  a  pro- 
vision that  his  claim  should  be  satisfied  by  the  rehabilitation  or 
reinstatement  of  the  premises  as  they  were  before,  that  would 
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exclude  any  claim  for  anything  more  than  the  expense  of  the 
reinstatement.  Now,  look  at  the  real  state  of  the  matter  here. 
There  is  first  an  insurance  of  the  bondholders  to  the  extent  of 
£6,000,  and  then  the  pursuer  effects  an  additional  insurance  to 
the  extent  of  £1,500  on  bis  interest  Now  be  would  have  an 
interest  in  the  matter  if  the  premises  had  been  totally  de- 
stroyed, and  the  £6,000  had  been  insufficient  to  repair  them. 
He  would  have  had  an  interest  to  compel  a  repair  of  the  prem- 
ises, in  order  to  get  the  occupancy  in  due  time.  If  the*  premises 
bad  been  totally,  destroyed,  and  the  sum  of  £6,000  contained 
in  the  policy  of  the  bondholders  had  been  insufficient  to  restore 
them,  the  pursuer  would  unquestionably  have  an  interest,  and 
would  be  entitled  to  fall  back  on  his  own  policy ;  but  he  makes 
a  separate  claim  in  his  separate  pleas,  and  which  claim  has 
nothing  to  do  with  the  reinstatement  of  the  premises,  —  a  claim 
which,  on  principle  and  the  special  terms  of  this  policy,  cannot 
be  admitted. 

Lord  Mackenzie.  I  am  of  the  same  opinion.  It  appears 
to  me  very  clearly  that  this  action  cannot  be  sustained.  Tbe 
second  insurance  is  an  insurance  upon  the  pursuer's  interest, 
over  and  above  the  first  insurance.  It  was  upon  any  interest 
he  might  have  in  the  premises.  There  is  nothing  said  in  it  as 
to  occupancy  ;  it  merely,  in  general  terms,  says  "  his  interest;" 
and  it  is  in  an  insurance  against  loss  by  fire  on  his  interest  in 
it  —  his  interest  on  all  the  particulars  in  it — on  the  corn-mill, 
on  the  millwright  work,  thus  limiting  his  interest  to  these  mat- 
ters, plainly  pointing  at  this,  that  he  had  an  interest  in  the 
actual  building.  And,  accordingly,  all  that  is  followed  by  the 
clause  which  your  lordships  alluded  to,  that  it  should  be  in  the 
power  of  the  insurance  company  to  make  reparation  by  rein- 
stating the  buildings  to  the  condition  in  which  they  were  be- 
fore. The  claims  are  to  be  referred  to  arbitration,  if  any  should 
be  made,  but  they  have  the  privilege  of  putting  an  end  to  all 
that  by  rebuilding  tbe  premises  within  a  reasonable  time.  That 
makes  it  plain  that  this,  which  was  to  come  in  lieu  of  all 
claims,  referred  to  a  loss  which  rebuilding  and  repairing  would 
satisfy.  But  if  it  bad  been,  not  his  interest  in  tbe  building, 
but,  on  the  contrary,  his  interest  in  the  trade  or  profits  arising 
from  the  employment  of  the  premises  which  had  been  insured, 
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it  is  clear  that  the  option  given  to  the  insurance  company  to 
rebuild  or  repair  would  be  quite  meaningless  in  reference  to 
such  an  insurance.  That  option,  indeed,  clearly  establishes  the 
meaning  of  the  words  "  his  interest."  If  the  insurance  office 
have  rebuilt,  or  paid  over  the  funds  necessary  for  that  purpose, 
how  can  he  get  the  better  of  the  option  which  was  given  them 
to  do  so?  All  this  makes  it  clear  to  me,  that  the  peculiar  claim 
now  stated  was  not  contemplated  as  coming  under  the  policy, 
and  if  it  had  been  intended  to  be  so  made,  there  ought  to  have 
been  a  special  stipulation  to  that  effect. 

Lord  President  absent. 

The  court  adhered,  with  additional  expenses. 


Ellmaker's  Executors  vs.  The  Franklin  Fire  Insurance 

Company.1 

(Supreme  Court,  Pennsylvania,  March  Term,  1847.) 

Damages.  —  What  the  Policy  covers. 

The  measure  of  damages,  in  an  action  on  a  fire  insurance  policy,  is  the  actual  damage  done 

by  the  fire,  not  exceeding  the  amount  of  the  insurance. 
A  policy  of  insurance  upon  an  unfinished  house  does  not  cover  timbers  to  be  put  into  its 

construction,  lying  in  an  adjoining  building,  though  this  be  also  insured. 

Rawle,  for  plaintiff  in  error. 

T.  I.  Wharton  Sf  Scott,  contra. 

The  following  was  the  language  of  the  court  upon  the  points 
relating  to  insurance  :  — 

Rogers,  J.  We  see  no  error  in  instructing  the  jury  not  to 
give  damages  for  materials  not  within  the  house  for  which  they 
were  designed.  It  seems  to  be  conceded  that  the  policy  ex- 
tends to  work  got  out  for  each  house,  but  not  put  up,  provided 
the  work  was  deposited  in  the  house  for  which  it  was  designed, 
and  remained  during  the  fire.  This  is  a  liberal  construction  of 
the  policy,  and  certainly  is  extending  it  as  far  as  the  assured 
can  reasonably  desire.  If  the  assured  could  recover  for  the  loss 
of  the  work  designed  in  this  case  for  the  fourth  house  if  it  were 
i  5  Barr,  183 ;  S.  C.  6  Watts  &  S.  439,  on  other  points. 
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deposited  in  the  third,  there  would  be  nothing  to  prevent  a  re- 
covery if  deposited  in  any  other  house  or  any  other  place,  how- 
ever remote  from  the  building  consumed ;  there  is  no  limit:  but 
this  it  is  obvious  could  not  be  intended,  as  it  would  put  the  in- 
surers in  the  power  of  the  insured.  The  price  of  insurances 
depends  in  some -measure  on  the  situation  of  the  property  in- 
sured, and  they  might  not  be  willing  to  insure  at  all,  if  they 
were  to  be  answerable  both  there  and  for  the  material  intended 
for  the  house  insured,  which  were  at  another  place. 

The  court  was  right  in  instructing  the  jury  not  to  give  conse- 
quential damages. 

Tn  estimating  the  damages,  the  jury  were  to  be  regulated  by 
the  extent  of  the  loss  by  fire.  The  only  loss  or  danger  within 
the  policy,  is  that  which  happens  by  fire.  This,  the  company 
bound  themselves  to  make  good  by  paying  it,  or  by  restoring 
the  property  within  a  specified  time  to  as  good  condition  as  it 
was  in  before  the  fire.  If  the  plaintiff  neglected  to  repair  or  to 
pay  the  sum  to  make  good  the  loss,  the  only  compensation  to 
which  the  defendant  is  entitled,  is  to  recover  interest  on  the 
amount  of  the  loss.  And  so  the  court  instructed  the  jury,  in 
which  we  see  nothing  amiss.  Judgment  affirmed. 


Eli  Clark   et  al.  vs.  The  Manufacturers'    Insurance  Com- 
pany.1 

(Circuit  Court  of  United  States,  Massachusetts,  May  Term,  1847.) 

Parol  Evidence.  —  Agency.  —  Presumptions.  —  Warranty.  —  Repre  - 
sentations.  —  Assent.  —  Recovery  of  Premium.  —  Lamps.  —  New- 
pence. —  New  Trial. 

Where  a  policy  alludes  to  representations  which  had  been  made,  and  which  were  to  be 
binding,  without  incorporating  them  into  the  contract,  parol  evidence  may  be  given  of 
them. 

What  a  party  does  or  says  by  an  agent  is  as  binding  as  if  said  or  done  by  himself. 

The  doctrine  of  warranty  and  representation  considered. 

Certain  facts  held  competent  evidence  of  the  company's  assent  to  the  representations  re- 
ferred to  in  the  policy. 

It  is  not  material  that  a  misrepresentation  of  a  material  fact  was  not  made  fraudulently. 

i  2  Wood.  &  M.  47* 
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Notice  of  any  material  change  in  the  use  of  the  property  insured  should  be  given  to  the 

company. 
In  case  the  policy  has  not  attached  after  the  payment  of  premiums,  the  insured,  in  an 

action  on  the  policy,  with  counts  for.  money  had  and  received,  may  recover,  within  six 

years,  the  amount  of  premiums  paid  by  him. 
If  the  applicant  represent  that  lamps  are  not  used  in  the  building  proposed  to  be  insured, 

a  cotton  factory  in  this  case,  and  the  fact  is  that  lamps  were  suspended  and  occasionally 

used  there  when  needed,  the  policy  would  not  take  effect. 
Where  the  risk  never  attaches  the  premium  must  be  returned,  though  there  was  neglect 

and  even  fault  in  the  assured. 
The  circumstances  of  a  motion  for  a  return  of  premiums  in  this  case  held  to  amount  to  a 

motion  for  a  new  trial. 
It  was  ordered  that  the  premiums  be  returned. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

R.  Fletcher  Sf  T.  P.  Chandler,  for  the  plaintiffs. 

B.  R.  Ourtis,  for  the  defendants. 

Woodbury,  J.  Among  the  preliminary  questions  to  be  de- 
cided in  this  case  is  the  admissibility  of  some  of  the  evidence 
on  both  sides.  But  that  involves  much  of  the  merits,  and  is 
not  free  from  difficulty. 

The  various  pieces  of  testimony  as  to  Stearns's  represen- 
tations are  objected  to  by  the  plaintiffs,  on  the  ground  that  they 
bring  their  action  on  the  last  policy,  in  which  nothing  is  said 
of  Stearns  or  bis  representations,  eo  nomine  ;  and  that  to  prove 
them  and  make  them  binding  would  be  to  alter  or  add  to  this 
written  instrument.  It  is  certain  that  a  written  contract  can- 
not, as  a  general  rule,  be  varied  by  parol  evidence. 

Some  of  the  leading  cases  on  this  are  familiar,  and  may  be 
seen  in  1  Greenl.  on  Ev.  ch.  15,  p.  315;  8  Bing.  244;  Phillips 
v.  Preston,  5  How.  291. 

Their  application  to  policies  of  insurance  as  well  as  other 
writings,  is  shown  in  Duer  on  Insur.  71 ;  2  Johns.  Cas.  1 ;  Hig- 
ginson  v.  Doll,  13  Mass.  96;  8  Wend.  160;  8  Met.  348;  2 
Cranch,  249. 

It  is  not  necessary  to  multiply  references  on  this  general  prin- 
ciple, or  its  application  to  policies,  nor  to  explain  the  numerous 
exceptions  which  do  not  affect  the  present  transaction  ;  for  the 
testimony  here  is  offered,  not  with  the  design  to  show  represen- 
tations different  from  those  referred  to  in  the  policy,  or  to  add. 
to  them,  but  to  show  what  those  were  which  had  thus  been 
referred  to. 

The  policy  itself  does  not  profess  to  embody  into  it  the  rep- 
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reservations  which  had  been  made  and  which  were  to  be  bind- 
ing, but  merely  alludes  to  them,  and  makes  their  truth  a  con- 
dition precedent  to  any  recovery. 

Such  references  to  other  matter,  written  or  parol,  are  very 
common  in  deeds,  wills,  and  other  contracts,  and  it  is  no  viola- 
tion of  the  contract  to  prove,  either  by  writing  or  verbally,  the 
foreign  matter  thus  alluded  to.  On  the  contrary,  it  complies 
with  the  contract  when  doing  this,  rather  than  contradicts  or 
waives  it  Most  of  the  descriptions  or  boundaries  in  deeds  are 
by  such  references  to  other  deeds  or  to  monuments  and  other 
facts,  and  showing  dehors  the  matter  thus  referred  to,  is  carry- 
ing the  deed  into  effect  and  not  altering  it.  Phil,  on  Ins.  47; 
1  T.  R.  343  ;  16  Pick.  502. 

Had  certain  representations  been  introduced  into  the  policy, 
as  to  the  condition  of  this  property,  stating  in  detail  how  it 
stood  in  respect  to  various  items  affecting  the  risk  by  fire,  the 
presumption  would  be  that  these  were  the  representations 
meant  to  be  referred  to  in  the  policy,  and  others,  perhaps,  could 
not  be  shown.  But  when  none  such  were  inserted  in  it,  as 
here,  and  when  it  is  usual  not  to  do  it  in  such  instruments,  but 
to  place  on  file  such  written  statements  as  to  particular  matters 
affecting  the  risk,  if  the  property  is  at  a  distance,  and  sometimes 
to  make  them  verbally,  the  policy,  in  speaking  generally  of  the 
representations,  must  of  course  refer  to  such,  and  be  intended 
by  both  parties  to  rest  upon  them  as  binding.  2  Pet,  47 ;  10 
lb.  515.     They  are  as  if  a  part  of  the  contract.     2  Denio,  75. 

In  showing  what  they  were  under  such  a  reference,  the  gen- 
eral rule,  not  to  change  a  written  contract  by  parol  evidence,  or 
to  vary  it,  by  other  matter  not  belonging  to  it,  though  hi  writ- 
ing, cannot  be  considered  as  impugned  either  in  form  or  sub- 
stance. Houghton  v.  Manuf.  Ins.  Co.  8  Met.  114;  Emery  v. 
Merchants'  Ins.  Co.  lb.  350  [?]  ;  Foxcroft  v.  Mallet,  4  Howard, 
353 ;  Wigram  or  Extrinsic  Ev.  54,  55;  3  Barn.  &  Aid.  299;  1 
Paige,  291 ;  20  Pick.  121. 

This  conclusion  rests  on  this  ground,  and  not  on  the  admis- 
sibility of  parol  evidence  to  explain  a  patent  ambiguity,  or 
expression,  which,  from  surrounding  and  connected  facts,  may 
have  one  of  two  meanings,  and  which  facts  may  therefore  be 
shown  by  parol,  if  the  ambiguity  or  uncertainty  be  one  as  to 
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facta  and  not  as  to  law.     1  Story,  Eq.  Jur.  563 ;  Wigram  on 
Ex.  Ev.  176  ;   Colpoys  v.  Colpoys,  Jacob,  Rep.  463. 

The  parol  evidence  is  not  to  contradict  the  writing,  but  in 
such  case  is  consistent  with  it.  2  Brod.  &  Bing.  553  ;  4  Russ. 
540. 

Another  objection  to  the  admissibility  of  some  of  the  evi- 
dence here  is,  that  the  representations  made  by  Stearns  are  not 
binding  on  the  plaintiff;  but  it  is  a  well  settled  principle,  that 
what  a  party  says  or  does  by  an  agent  is  as  binding  as  if  said 
or  done  by  himself;  and  the  doings  of  a  person  may  be  adopted 
or  ratified  afterwards  as  if  an  agent,  no  less  conclusively  than 
if  he  was  authorized  beforehand.  This  is  elementary  law  in 
every  text  book  on  agency.  Hence,  throughout  in  this  case 
the  bank  was  the  chief,  the  real  principal;  and  is  now.  All 
said  or  done  by  others,  or  in  others'  names,  was  said  or  done  in 
its  behalf.  The  bank  was  the  party  in  interest  here  from  the 
start  to  the  close.  It  was  to  receive  any  payments  for  losses  on 
any  of  the  policies  from  the  first  to  the  last  inclusive. 

Tbe  next  objection  to  the  admissibility  of  evidence  was  made 
by  the  defendants,  and  related  to  that  offered  by  the  plaintiffs  to 
show  what  Stearns  wrote  to  them  in  respect  to  his  representa- 
tions, and  what  the  bank  was  advised  on  this  point  by  their 
counsel.  If  the  chief  question  in  this  case  was  one  of  intent, 
such  testimony  might  be  competent,  as  a  part  of  the  res  g-estce 
to  prove  efforts  on  the  part  of  the  plaintiffs  to  conform  to 
Stearns's  supposed  representations.  But  it  was  unnecessary  to 
show  their  omission  to  do  more  on  the  subject  to  obtain  a  copy 
of  them,  under  professional  advice,  because  they  were  not  liable 
on  account  of  their  intentions. 

This  evidence  may  also  operate  in  favor  of  the  defendants, 
being  a  circumstance  to  show  the  recognition  by  the  bank  at 
that  time  of  their  duty  to  conform  to  Stearns's  representations, 
in  that  particular  policy,  where  a  clause  requiring  it  was  ex- 
pressly introduced,  as  it  had  been,  at  the  time  one  letter  was 
written  to  the  agent  of  the  defendants  and  one  to  Stearns  on 
this  matter.  But  it  is  not  evidence  to  exonerate  the  bank  from 
its  duty  to  comply  with  the  representations  on  file  on  account 
of  what  Stearns  or  their  counsel  afterwards  said,  it  being  the 
misfortune  of  the   bank,  if  either  of  them  erred  in  the  state- 
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ments  they  made  or  in  their  advice ;  and  the  only  remedy,  if 
any,  by  the  bank  for  such  an  error,  being  against  those  persona. 

Having  disposed  of  these  preliminary  points,  the  next  inquiry 
is,  What  were  the  representations  which  the  present  plaintiffs 
must  in  fact  and  law  be  considered  as  having  made  in  respect 
to  their  property,  as  connected  with  the  risk  by  fire?  In  or- 
der to  decide  intelligibly,  it  will  be  necessary  to  advert  to  the 
fact,  that  the  first  nominal  insurer  of  this  property  at  the  office 
of  the  defendants  was  Jonathan  Stearns. 

However  the  case  may  be  as  to  insurances,  where  no  repre-* 
sentations  are  made  to  the  insurers  as  to  the  risks'  belonging 
to  the  premises,  which  are  great  and  would  sensibly  increase 
the  danger ;  and  however  in  marine  policies  any  omission  to 
make  full  disclosures  on  such  matters  may  vitiate  the  insur- 
ance on  account  of  the  suppression  of  a  part  of  the  whole 
truth,  rather  than  a  suggestion  of  what  is  false,  it  is  to  be  re- 
membered, that  Stearns  in  this  case  actually  made  long  and 
written  representations  on  inquiries  put  by  the  defendants. 
They  were  his  written  answers  to  the  printed  interrogatories, 
usually  put  in  the  case  of  distant  manufactories  applying  to  be 
insured. 

The  insurance  was  effected  to  him  on  the  faith  of  the  truth 
of  those  representations,  and  on  the  express  stipulation,  that  the 
policy  should  be  void  if  they  were  materially  untrue,  or  the  con- 
dition of  the  property  should  become  changed  so  as  materially 
to  increase  the  risk,  and  notice  not  to  be  given  to  the  defend- 
ants of  such  change. 

The  representations  referred  to  in  this  policy  were  not  then  a 
mere  form  in  the  instrument,  when  none  whatever  had  been 
really  made ;  but  they  refei^ed  to  an  actual  occurrence  between 
these  parties,  and  an  important  occurrence,  considering  the  dis- 
tance of  the  factory  from  the  office,  and  the  probable  want  of 
personal  knowledge  about  its  condition  by  the  directors. 

Under  this  view  of  the  facts  of  the  present  case,  the  next  in- 
quiry, and  one  of  some  complexity  and  difficulty,  is,  whether 
the  same  representations  must  be  considered  as  made  or  adopted 
by  the  plaintiffs  in  the  insurance  for  1846,  now  in  suit.  In  or- 
der to  form  a  correct  conclusion  as  to  that,  being  a  matter  of 
fact  principally,  it  will  be  necessary  to  advert  to  the  important 
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circumstance  before  mentioned,  that  the  Ogdensburg  Bank,  for 
whose  benefit  the  present  suit  is  instituted,  was  the  chief  party 
in  interest  in  the  first  insurance  by  Stearns,  and  has  been  in  all 
the  intervening  insurances  made  from  1834  to  1846.  That  not 
only  the  first  one  was  assigned  to  the  bank  at  its  date,  but  the 
defendants,  Informed  of  the  bank's  interest,  and  assenting  to  the 
assignment  and  in  every  renewal  since,  any  loss  happening  was 
to  be  paid  to  the  bank,  and  the  cashier  of  it  was  the  agent  to 
effect  the  renewal  and  advance  the  premium ;  and  that  the 
'bank  now  appears  to  have  a  claim  on  the  property  to  a. larger 
amount  than  the  sum  insured. 

All  the  different  persons  then  in  1834,  and  since,  to  whom 
the  insurances  nominally  run,  including  the  present  plaintiffs, 
were  virtually  in  this  transaction  but  agents  for  the  bank  to 
the  extent  of  its  interests.  They  acted  at  its  request,  and  in  its 
behalf,  and  for  its  security;  and  generally,  the  bank  itself, rather 
than  they,  transacted  the  business,  and  saw  to  its  correctness 
and  bad  possession  of  the  policies  as  well  as  advanced  the 
premiums.  The  other  persons  had  rights  and  interests  also, 
but  subordinate.  They  either  had  a  residuary  interest,  or  a 
right  by  contract  to  the  property  and  insurance  after  the  bank 
was  satisfied. 

In  1838  the  title  had  become  vested  entirely  in  the  bank ;  and 
the  policy  was  then  made  in  its  own  name,  as  well  as  on  its 
account  and  for  its  interest.  No  new  representations  had  been 
made  since  Stearns's  original  ones  on  file  in  1834 ;  and  this 
the  bank  doubtless  knew,  as  it  not  only,  received  the  assign- 
ment of  their  policy  for  that  year,  referring  to  those  representa- 
tions, but  had  itself  taken  out  the  subsequent  renewals  with- 
out riling  any  new  representations.  In  order  to  remove  any 
doubt,  that  in  the  general  allusion  to  representations  in  the 
policy  as  made  by  the  insured,  and  on  which  the  policy  of  1838 
was  founded,  it  was  meant  to  adopt  those  on  which  the  policy 
of  1834  and  in  the  intervening  years  had  issued,  it  was  stated 
separately  in  a.  d.  1838,  that  though  the  factory  was  not  then 
in  operation,  "the  assured  have  liberty  to  put  the  same  in 
operation,  agreeably  to  the  representations  heretofore  made  by 
Jonathan  Stearns." 

If  the  bank  did  not  know  with  certainty  the  extent  of  those 
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representations,  it  was  the  fault  and  risk  of  itself  to  undertake 
to  act  on  ihem  without  such  knowledge.  In  1839  that  spe- 
cial clause  was  omitted.  This  was  probably  done  either  be- 
cause deemed  unnecessary  to  repeat  it  in  addition  to  the  general 
clause  referring  to  representations*,  or  because  the  factory  was 
not  in  operation.  And  in  1840,  the  bank  itself,  fearing  lest  it 
might  not  be  permissible  to  resume  operations  without  a  special 
permission,  desired  it,  and  this  same  clause  was  restored,  among 
other  things,  expressly  specifying  Stearns's  representations  as 
those  .which  were  in  that  event  to  govern.  The  bank  then,' 
by  letter,  asked  of  the  agent  a  copy  of  those  representations, 
but  as  he  bad  not  the  original,  applied  to  Stearns,  who  also 
had  no  duplicate,  original  or  copy.  But  Stearns  stated  that 
he  had  always  complied  with  the  representations,  saying 
nothing  in  particular  about  the  picking-room.  Without  in- 
quiring further  as  to  their  exact  contents,  unfortunately  the 
bank,  under  advice  of  counsel,  acquiesced  in  the  policy  as  it 
stood,  and  put  the  factory  in  operation  under  it,  through  Stearns 
himself,  by  a  lease  to  him  for  that  purpose,  having  stated  in 
their  letter  that  they  supposed  "  the  application  referred  to  in 
the  policy  was  that  made  by  Stearns." 

Not  the  least  doubt,  then,  can  exist  that  the  property  was 
used  in  1840,  under  Stearns's  representations  as  originally  made 
and  used  by  himself  under  the  bank.  They  either  knowingly 
and  deliberately  expected  to  conform  to  them,  and,  in  case  of 
material  variation  and  a  loss,  to  have  the  policy  void ;  or  re- 
lied on  advice  of  counsel  that  they  were  not  binding.  It  is 
likewise  clear,  that  if  Stearns  misled  the  bank,  either  through 
forgetfulness  or  design,  as  to  the  extent  or  character  of  his 
written  representations  to  the  defendants,  which  seems  prob- 
able, the  consequences  must  fall  on*  them,  the  employers  of 
Stearns,  and  the  confiders  in  him,  rather  than  on  the  defendants. 
See' Smith  v.  Babcock  et  al.  2  Woodb.  &  Min.  246  ;  Mason  et 
aL  v.  Crosby  et  al.  1  lb.  343. 

The  change  in  the  phraseology  in  the  policy  of  1841  creates 
some  difficulty  as  to  that  year,  and  may  have  misled  their  coun- 
sel, if  his  advice  was  predicated  on  that,  and  applied  to  that 
year,  and  not  the  previous  one.  It  does  not  omit  the  special 
clause  entirely,  as  in  1839,  and  thus  appear  to  rely  on  the  notice 
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given  by  it  in  1838,  and  the  general  reference  to  representations, 
which  could  mean  only  those  made  by  Stearns*  originally,  and 
since  adopted  by  the  bank,  as  noue  others  had  been  made,  and 
Stearns  was  their  agent  in  interest.  But  it  specially  permits 
the  factory  to  be  used,  "  the  assured  being  answerable  *for  the 
warranty  above,"  there  being  immediately  above  a  warranty  to 
remove  the  waste  once  in  forty-eight  hours ;  and  "  that  the 
lamps  in  the  carding-room  shall  be  inclosed  in  glass." 

It  may  hastily  have  been  inferred  from  this  that  they  were 
the  only  precautions  to  be  observed,  and  that  the  insured  had 
no  farther  concern  or  liability  on  account  of  any  of  Stearns's 
representations.  But  it  is  to  be  noticed  that  this  same  warranty 
was  in  the  original  policy  in  1834,  and  a  reference  also  to  the 
representations  made  by  Stearns,  and  their  binding  force  in  all 
respects  was  there,  a&  well  as  here,  recognized,  so  that  one  had 
not  been  introduced  for  the  other. 

This  was  the  case  also  in  the  intervening  years,  while  the  fac- 
tory was  in  operation,  both  provisions  being  often  inserted  to- 
gether ;  and,  when  the  special  clause  was  inserted  referring  to 
Stearns's  representations,  eo  nomine,  it  seemed  to  be  only  be- 
cause the  factory  was  not  then  in  actual  operation,  but  might 
become  so  in  the  course  of  the  year,  and  was  then  to  be  used 
in  the  manner  he  had  represented. 

The  parties,  too,  being  presumed  to  know  the  law,  must  be 
considered  as  aware  of  the  distinction  between  warranties  and 
mere  representations.  Both  usually  exist,  though  as  to  differ- 
ent matters.  Generally,  likewise,  the  former  are  in  the  body  of 
the  instrument,  and  are  there  named  as  warranties  in  words  or 
substance,  or  referred  to  as  such  (5  Hill,  101 ;  2  Hall,  R.  589 ; 
Cowp.  785 ;  Doug.  Jl,  note) ;  while  the  latter  are  referred  to 
only  as  representations  or  statements  of  facts,  and  are  seldom 
introduced  in  detail  in  the  policyi  tself.  3  Hill,  501 ;  5  lb.  101, 
188, 

The  former,  likewise,  bind  the  party  to  them  as  a  condition 
precedent,  whether  material  or  not ;  while  the  latter  binds  only 
to  a  substantial  or  virtual  compliance,  and  may  vary  from  the 
exact  part,  if  the  variance  be  not  so  material  as  to  increase 
clearly  the  risk. 

In  1841,  then,  the  warranty  was  one  thing,  and  provided  for 
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by  itself;  the  representations  were  another,  and  provided  for  by 
themselves,  and  in  the  same  manner  they  had  been  in  1834 
Stearns  was  the  real  operator  at  both,  periods.  The  bank  was 
the  virtual  owner  at  both.  The  representations  at  both  were 
only  those  originally  made  by  Steams,  and  this  the  bank  prob- 
ably knew,  and  that  they  were  relied  on  by  the  defendants,  as 
being  adopted  by  the  bank.  The  bank,  too,  had  paid  the  pre- 
mium, and  took  out  the  policy  in  1841,  as  only  a  u  continuance" 
of  the  previous  policies. 

It  seems  to  me,  then,  to  be  inconsistent  with  the  general 
character  of  the  whole  transaction,  and  it  would  be  bad  faith 
to  suppose  that  the  representations,  referred  to  in  the  general 
clause,  were  not  meant  by  both  parties  to  be  those  at  first  made 
by  Stearns,  and  since  continued,  or  renewed,  or  in  other  word?, 
adopted  by  the  bank  as  its  own.  If  any  aggregatio  mentum, 
any  unity  of  views  existed,  it  must  be  presumed  to  have  been 
that.  In  1843,  the  bank  desired  a  renewal  of  the  policy,  still 
running  to  pay  the  loss  to  them,  though  wishing  the  policy  to 
bear  the  names  of  the  plaintiffs,  as  they  had  made  a  contract 
to  purchase  and  use  the  factory.  The  policy  was  accordingly 
then  renewed ;  and,  perhaps,  because  a  new  party  was  intro- 
duced, a  special  provision  was  inserted,  so  that  the  plaintiffs 
could  not,  any  more  than  the  bank,  plead  ignorance  of  the  rep- 
resentations upon  which  the  insurance  rested.  It  was  in  these 
words :  "  This  policy  is  issued  on  the  representations  formerly 
made  by  Jona.  Stearns,  the  former  owner,  which  representation 
is  binding  on  the  assured.'' 

No  objection  was  made  to  this,  though  the  policy  was  sent 
back  for  correction  in  another  particular. 

In  1844  and  1845  "  continuances  "  of  the.  policy  were  granted, 
in  like  form,  without  repealing  the  special  clause,  as  the  nom- 
inal or  real  parties  in  interest  remained  the  same ;  and  the  reason 
applicable  to  those  representations  being  in  force,  and  being,  in 
my  opinion,  in  point  of  fact,  adopted  by  the  insured,  for  the 
causes  which  have  just  been  named  and  explained  in  respect  to 
the  year  1841. 

I  have  been  thus  particular  in  tracing  through  to  the  close, 
and  assigning  various  reasons  why  Stearns's  representations 
must  be  considered  as  adopted  by  the  plaintiffs  themselves,  in 
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the  policy  itself,  and  binding  on  them  as  a  part  of  the  written 
contract;  and  not  as  parol  evidence  of  matter  introduced  to 
vary  or  contradict  the  written  contract. 

But  were  this  otherwise,  it  is  by  no  means  certain,  whether, 
on  the  general  principles  of  insurance,  the  plaintiffs  would  not 
be  responsible  for  the  use  of  any  lamps  in  the  picking-room, 
considering  either  that  none  were  used  originally,  or  that 
Stearns's  statement  to  that  effect  was  untrue. 

If  an  absolute  representation  is  made  by  the  insured  in  re- 
spect to  the  risk,  which  is  material,  and  others  then  interested 
renew  the  insurance  without  varying  the  statement,  and  a  priv- 
ity of  interest  or  contract  is  kept  up  until  a  loss  occurs,  surely 
the  loss  ought  not  to  fall  on  the  insurer,  when  it  happens  by  a 
departure  from  that  statement,  and  on  a  particular  which,  it  is 
agreed,  increased  the  risk.  Columbian  Ins.  Co.  v.  Lawrence,  10 
Pet.  508  ;  Alsop  v.  Com.  Ins.  Co.  1  Sumn.  458;  2  Denio,  75. 

Surely  the  assured  ought  not  to  recover  when  they  were  ex- 
pressly notified  that  the  insurance  was  founded  and  renewed 
on  the  representations  thus  made,  though  the  assured  may  not 
have  examined  what  they  were,  but  had  an  opportunity  to  do 
it,  and  unwisely  confided  in  the  recollection  of  the  person  mak- 
ing them  without  examining  the  original  on  file. 

If  the  lamps  were  used  in  the  picking-room  at  first  when 
Stearns  stated  otherwise,  such  a  material  misrepresentation 
would  vitiate  insurances  generally.     2  Pet.  47 ;  10  lb.  516. 

If  they  were  not  so  used  at  first,  but  the  lamps  were  soon 
after  introduced  into  the  picking-room,  any  material  change  like 
this  in  the  risk  of  property,  without  communicating  it  (before 
a  new  insurance,  or  a  further  continuance  of  the  old  one  to  the 
same  parties  in  interest),  renders  the  new  policy  void.  It 
clashes  with  the  stipulations  of  the  policy  itself,  and  in  all 
stages  of  the  case  there  must  be  neither  suppressio  vert  nor 
suggestio  falsi.  Duer  on  Ins.  380.  There  need  be  no  fraud- 
ulent intent;  but  if  either  of  these  acts  exists  without  such  an 
intent,  it  saps  the  foundation  on  which  the  insurance  rests,  and 
the  latter  fails.  Duer  on  Ins.  506 ;  1  Phil,  on  Ins.  210  ;  2  Pet. 
25;  22  Pick.  200;  1  Pet.  185;  3  Mass.  103;  3  Dall.  491;  6 
Mass.  220;  18  Pick.  419;  10  lb.  535;  5  Hill,  101,  188;  8 
Peters,  557 ;  20  Maine  R.  125;  8  Mete.  114. 

VOL.  H.  34 
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Another  fact,  strongly  indicating  that  the  bank,  the  party  in 
interest  throughout,  must  have  known  and  expected  that  all 
the  continuances  or  renewals  of  the  policy  were  founded  on  the 
original  representations,  was,  that  these  renewals  were  all  made 
through  the  agent  at  Pittsfield,  and  not  at  the  office  at  Boston; 
and  that  in  this  case,  as  in  most  cases  of  insurance,  the  office 
alone  takes  new  insurances  or  new  risks,  and  acts  on  new  or 
different  representations,  and  not  the  agent. 

Regarding  the  evidence  here  offered  as  to  the  representations 
to  be  in  law  competent;  and  to  show  in  fact  the  adoption  of 
those  made  by  Stearns,  and  considering  also  that  this  evidence 
would,  independent  of  the  words  of  the  policy  in  another  view, 
show  either  a  material  misrepresentation  by  the  original  as- 
sured, or  a  material  change  in  the  risk  since,  not  communicated 
by  him  or  the  privies  in  interest  and  contract  since,  the  policy 
must  in  law  be  considered  void. 

This  is  a  misfortune  to  the  present  plaintiffs  as  well  as  the 
bank;  because  the  latter  was  probably  misled  by  Stearns's  letter 
as  to  the  extent  of  his  original  representations,  and  may  have 
believed  that  they  extended  only  to  the  keeping  of  no  unin- 
closed  lamps  in  the  building,  but  allowed  such  in  the  picking- 
room  as  well  as  in  other  patts  of  the  building. 

Had  they  not  believed  this,  they  would  probably  have  discon- 
tinued the  use  of  them  in  the  picking-room,  or  had  the  original 
representation  altered,  or  a  new  one  communicated,  and  paid 
the  increased  premium,  which  such  use  of  lamps  would  justify 
and  require.  The  difference  is  conceded  to  be  material,  and 
well  may  be,  as  in  this  very  instance  the  loss  was  caused  by 
the  use  of  lamps  there,  though  inclosed  in  glass.  Such  is  the 
extraordinary  fineness  of  the  cotton  fibres  and  dust,  which  fills 
the  air  in  that  room,  in  factories  in  great  quantities,  that  any 
lamp  which  has  air  holes,  or  an  open  top  and  loose  cover  (such 
as  are  necessary  to  continue  or  preserve  the  light),  is  liable  to 
be  filled  with  them  and  to  ignite  them,  and,  unless  the  building 
is  detached,  or  secured  by  iron  doors,  to  cause  the  almost  inevi- 
table loss  of  the  whole  establishment. 

Again,  the  insured,  had  they  examined  the  policy  carefully, 
would  have  seen  from  the  warranty  that  the  use  of  any  lamps 
in  the  picking-room  was  probably  not  contemplated. 
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The  warranty  extends  only  to  "the  lamps  in  the  carding- 
room  ;"  that  they  shall  be  "  inclosed  in  glass;"  and,  had  it  been 
represented,  or  at  any  time  understood  by  the  insurers,  that 
lamps  were  to  be  used  in  the  picking-room  also,  the  insured 
must  presume  that  they  would  doubtless  have  required  the  war- 
ranty to  cover  them,  as  well  as  those  in  the  carding-room,  it 
being  more  necessary  for  safety  to  have  them  so  inclosed  if  in 
the  picking-room. 

But  the  original  representation  was,  "  no  lamps  used  in  the 
picking-room  ; "  and  hence  no  warranty  was  required  to  keep 
them  there  inclosed  in  glass,  and  no  increase  of  premium  asked 
on  account  of  their  being  kept  there  at  all,  so  dangerous  as  it 
was  in  a  room  not  separate  from  the  main  building,  and  not 
made  safe  by  iron  doors.  It  is  to  be  recollected,  that  such  a 
room  in  a  cotton  factory,  thus  situated,  is  almost  as  perilous  as 
a  powder-magazine,  to  use  lamps  in.  It  is  full  of  the  material 
for  gunpowder  cotton ;  and  all  representations  concerning  it,  or 
changes  of  risk  in  relation  to  it,  must  be  known  by  all  the  par- 
ties to  be  vital. 

It  is  conceded,  that  the  assured  is  entitled  to  a  favorable  con- 
struction in  particulars  which  are  doubtful.     Duer  on  Ins.  132. 

But  this  is  where  the  insured  is  not  misled  by  any  erroneous 
representation,  or  any  material  change  in  the  risk  not  commu- 
nicated to  him.  For  where  either  of  those  occur,  whether 
through  the  fault  or  neglect  of  the  assured  or  his  agent,  the  pol- 
icy cannot  be  enforced.    Carpenter  v.  Prov.  Ins.  Co.  4  How.  185. 

The  insurer  is  entitled,  both  in  law  and  in  equity,  to  all  the 
material  information,  connected  with  the  risk,  which  the  insured 
possesses,  in  order  that  he  may  have  the  fullest  means  of  decid- 
ing on  the  extent  of  the  risk  and  premium.  1  Wash.  C.  C. 
161;  6  Cra.  279,  338. 

The  law  is  rigorous  and  unaccommodating,  even  to  forget- 
falness,  mistake,  or  neglect  of  the  agents  on  the  part  of  the 
insured,  in  respect  to  matters  like  these.  Jennings  v.  Chenango 
Mut.  Ins.  Co.  2  Denio,  75. 

Something  has  been  said   in  the  argument  that  the  word 

"lamps,"  as  used  here  in  the  representation,  meant  only  perma- 

;  nent  ones,  and  not  movable  lamps  or  lanterns ;  and  that  the 

I  latter  might  be  used  anywhere.     But  as  the  warranty  was  to 


Digit 


zed  by  GoOgk 


532    Clark  v.  Manufacturers'  Ins.  Co.  2  Wood.  &  M.  472. 

Parol  Evidence.  —  Agency.  —  Presumption.  —  Warranty.  —  Representations,  etc. 

keep  them  inclosed  in  glass  when  used  in  the  carding-room,  and 
by  the  original  representation  none  were  used  in  the  picking- 
room,  the  word  "  lamp  "  would  seem  to  include  any  light  or 
blaze  in  the  lamp  form,  as  any  such  was  to  be  inclosed  in  glass. 
The  spirit  of  the  provision,  as  well  as  the  general  meaning  of 
the  expression,  would  extend  to  anything  of  the  kind  that  ooald 
cause  combustion  in  giving  light,  whether  movable  or  perma- 
nent. Indeed,  movable  lights  or  lanterns  are  in  such  rooms 
more  dangerous,  though  inclosed  in  glass,  than  permanent 
ones,  as  the  latter  can  be  fixed  more  remote  from  the  ma- 
chinery, while  the  former  are  usually  employed  to  aid  in  closer 
observations  and  repairs,  and  constantly  subject  to  being  car- 
ried nearer  what  is  most  combustible. 

On  the  hypothesis  of  the  plaintiffs,  as  to  this  point,  this  in- 
consistency would  follow,  that  movable  lights,  the  most  danger* 
ous,  could  be  used  in  the  picking-room,  but  not  permanent  ones, 
the  least  dangerous ;  or  that  the  parties  would  deem  it  so  im- 
portant to  have  lamps  covered  with  glass  in  the  carding-room, 
as  to  enter  into  a  warranty  to  do  it,  and  yet  intend  or  assent 
that  lanterns  or  lamps  should  be  used  in  the  picking-room,  with- 
out any  warranty  to  keep  them  inclosed  in  glass. 

It  becomes  unnecessary,  therefore,  to  go  into  the  evidence, 
whether  it  is  customary  to  use  lamps  in  picking-rooms  ;  or  if  at 
all,  in  those  situated  within  the  factory,  and  without  iron  doors. 
Because,  whatever  may  be  the  usage,  it  is  conceded,  that  tbey 
enhance  the  risk ;  and  the  representation  here  was  originally 
that  none  were  used  in  the  picking-room. 

If  that  statement  was  true,  then  they  were  since  introduced 
without  notice,  and  thus  materially  increased  the  risk,  and 
avoided  the  policy.  If  that  statement  was  false,  then  the 
policy  was  void,  on  the  ground  of  a  false  and  important  repre- 
sentation. 2  Peters,  49;  10  lb.  512;  1  lb.  185;  16  lb.  496; 
10  Pick.  535 ;  1  Wash.  C.  C.  161. 

In  either  of  these  aspects  of  the  case,  therefore,  that  evidence 
becomes  of  no  importance ;  and  a  verdict  must,  according  to 
agreement,  be  entered  for  the  defendants. 

The  plaintiffs  upon  a  subsequent  day  moved  for  verdict  and 
judgment  for  return  of  premiums,  on  the  ground  that  the  policy 
did  not  attach. 
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The  following  was  the  decision  of  the  court  upon  the  mo- 
tion. 

Woodbury,  J.  My  first  impressions  were  not  in  favor  of 
this  motion,  either  on  its  merits,  or  on  the  adopted  form.  On 
the  merits  it  seemed  doubtful  whether  the  policy  must  not  be 
considered  to  have  attached  from  the  time  named  in  it,  till  some 
actual  instance  of  the  use  of  lamps  in  the  picking-room  oc- 
curred. If  it  once  attaches,  the  premium  is  not  to  be  restored? 
however  short  the  time.     Cowp.  668. 

Certainly  not  the  whole  of  the  premium,  and  none  unless  it 
can  be  properly  divided,  and  a  part  of  the  risk,  as  in  some  sea 
usages,  can  be  considered  as  never  having  occurred.  3  Burr. 
1240  ;  1  W.  Black.  315. 

But  on  consideration  that,  in  this  class  of  cases,  the  con- 
struction more  favorable  to  the  insured  is  the  approved  one, 
and  seems  on  the  whole  most  equitable,  I  think  the  represen- 
tations can  fairly  be  regarded  as  of  such  a  character  that  the 
risk  never  did  commence.  The  representations  were  on  this 
point,  "  no  lamps  used  in  the  picking-room." 

Now,  in  fact,  lamps  were  there  suspended  in  that  room  con- 
stantly, and  had  been  for  some  years,  and  others  carried  into  it 
occasionally  at  the  time  of  the  last  insurance,  and  of  all  the 
others  made  to  these  plaintiffs.  This  must  be  regarded  as 
44  lamps  used"  there,  in  common  parlance,  during  this  period, 
though  not  really  lighted  up  the  whole  time,  nor  on  the  precise 
day  when  this  policy  commenced. 

If  the  lamps  had  been  first  introduced  after  the  year  began, 
it  would  be  otherwise.     Pirn  v.  Reid,  6  Scott,  N.  R.  982.1 

What  strengthens  this  view,  that  they  must  be  considered  as 
used  before,  is  another  consideration,  that  the  plaintiffs  used 
them  there  under  a  false  impression  caused  by  Stearns,  the 
former  owner  and  the  original  maker  of  the  representation, 
stating  that  he  had  a  right  to  use  them  there  under  the  policy 
if  kept  inclosed  in  glass.  Hence  they  were  placed  there  to  be 
used  long  before,  were  used  when  needed,  and  must  be  regarded 
as  a  violation,  though  undesignedly,  of  the  terms  of  the  policy 
during  the  whole  period,  after  introduced. 

It  is  well  settled,  that  where  the  risk  never  attached,  the 

1  Ante,  p.  245. 
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premium  must  be  returned,  if  there  was  no  fraud.  Feise  v. 
Parkinson,  4  Taunt.  641 ;  Colby  v.  Hunter,  M.  &  M.  81 ;  3  Can. 
&  Payne,  7;  2  Phil.  Ins.  526.  It  must  be  returned  though 
there  was  "  neglect  and  even  fault,"  by  the  assured.  Stevenson 
v.  Snow,  3  Burr.  1240 ;  Tyrie  v.  Fletcher,  Cowp.  668. 

Here  neglect  existed  in  relying  on  Stearns's  memory,  but 
probably  no  designed  departure  fraudulently  from  what  the 
policy  was  supposed  to  be. 

If  the  lamps  were  fraudulently  used  there,  in  disregard  of  the 
representations,  the  premiums  should  be  retained  by  the  com- 
pany. 4  Taunt.  641 ;  1  Park.,  Ins.  329 ;  2  Marsh.  Ins.  661.  It 
will  be  seen,  however,  that  the  circumstances  just  referred  to, 
showing  how  these  parties  were  misled  into  their  use,  repel  any 
presumption  of  such  fraud. 

All  that  remains,  then,  are  some  questions  of  form.  How 
many  of  the  premiums  can  be  recovered  back  in  this  action,  in 
the  name  of  these  plaintiffs  ?  Manifestly  none,  except  those 
paid  on  policies  executed  to  these  plaintiffs. 

Any  others,  paid  on  policies  to  others,  must  be  recovered,  if 
at  all,  in  suits  in  their  names;  and  the  statute  of  limitations 
would  bar  all  except  those  paid  by  these  plaintiffs,  and  perhaps 
one  other,  if  an  action  is  ever  instituted  for  that. 

Again,  in  respect  to  form,  this  suit,  looking  to  the  count  for 
money  had  and  received,  can,  in  my  view,  properly  cover  all 
premiums  between  these  parties  paid  within  six  years,  and  is 
not  confined  to  the  premium  paid  on  the  last  policy,  named  in 
the  special  count. 

The  other  premiums  are  in  cases  where  the  risk  did  not 
attach  as  well  as  this.  The  parties  are  the  same.  The  form  of 
the  count  applies  to  all ;  and  all  of  them  rest  on  the  same  basis 
of  not  being  ex  cequo  et  bono,  retainable  by  the  office,  when  the 
risk  never  attached. 

The  first  premium  paid  by  these  plaintiffs  on  an  insurance  to 
them  was  in  August,  1842,  and  the  last  one  in  August,  1845 ; 
making  four  in  all  to  be  returned. 

The  remaining  point  to  be  considered,  in  respect  to  form,  is 
the  time  and  manner  of  moving  "for  the  return"  of  the  pre- 
miums. 

At  the  trial  of  the  cause,  no  claim  of  that  kind  was  under- 


Digit 


zed  by  GoOgk 


Clark  v.  Manufacturers'  Ins.  Co.  2  Wood.  &  M.  472.     535 

Parol  Eridence. — Agency.  —  Presumption.  —  Warranty.  —  Representations,  etc 

stood  to  be  urged.  In  the  testimony  submitted  to  me,  and  in 
the  argument,  my  attention  was  not  called  to  any  claim  of  this 
kind.  It  was  not  until  an  opinion  on  the  merits  of  the  action 
for  a  loss  under  the  policy  had  been  given  by  agreement,  on 
both  the  facts  and  the  law,  and  a  verdict  directed  for  the  de- 
fendants, that  this  claim  on  a  subsequent  day  was  presented. 

If  allowed  now,  unless  by  consent,  it  must  be  virtually  by 
granting  a  true  [new  ?]  trial.  That  was  the  course  pursued  un- 
der like  circumstances  in  Feisev.  Parkinson^  4  Taunt.  641. 

What  should  be  the  terms  which  are  just  for  allowing  this 
new  trial,  under  all  the  circumstances,  or,  which  is  the  same 
thing  in  substance,  for  changing  at  this  time  the  verdict,  so  as 
to  be  for  the  plaintiff  instead  of  the  defendants,  and  throwing 
the  burden  of  costs  in  the  cause  on  the  latter  rather  than  where 
it  now  is,  on  the  former  ? 

It  seems  to  me  that  the  just  terms  should  be  the  payment  to 
defendants  of  the  costs  of  the  trial,  in  which  they  succeeded, 
which  was  upon  the  great  point  in  controversy,  and  the  fruits  of 
which,  so  far  as  regards  costs,  are  now  asked  to  be  taken  from 
them  by  allowing  this  motion. 

As  another  illustration,  showing  that  these  terms  are  the 
proper  ones,  if  this  claim  for  a  return  premium  had  been  set  up 
at  the  former  trial,  the  defendants  might  have  paid  the  amount 
into  court,  with  costs  to  that  time;  and  then,  if  the  plaintiffs 
failed  to  recover  anything  for  losses,  they  would  have  to  pay  the 
defendants  the  costs  of  that  trial.     See  also  4  Bing.  676. 

Let  then  the  former  verdict,  ordered  for  the  defendants,  be  con- 
sidered as  set  aside,  and  a  new  trial  granted,  on  the  payment  to 
the  defendants  of  the  costs  of  the  former  trial. 

Then  on  the  new  trial  let  a  new  verdict  be  entered  for  the 
plaintiffs  for  the  four  last  premiums  and  costs  of  suit,  except 
those  incurred  at  the  former  trial,  and  which  we  now  allow  to 
the  defendants,  as  the  prevailing  parties  in  that  trial. 

This  case  was  now  taken   to  the  su-  tiff*  in  error  on  a  policy  of  insurance, 

preme  court  of  the  United  States,  where,  made  August  13,  1845. 

in  January  term,  1850,  the  following  de-  From  the  detailed    statement  of   the 

cision  was  rendered : 1  —  facts,  it  will  be  seen  that  the  loss  occurred 

Woodbury,  J.    The  original   action  on  the  13th  of  March,  1846,  and  was  to 

in  this  case  was  assumpsit  by  the  plain-  be  paid  to  the  Ogdensburg  Bank,  which 

i  8  How.  235. 
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held  the  title  to  the  property  insured,  bat 
was  under  a  contract  in  a  certain  event 
to  convey  it  to  the  plaintiffs,  they  having 
already  paid  for  it  in  part. 

The  original  insurance  was  made  in 
1834,  by  Jonathan  Stearns,  who  had 
mortgaged  to  the  bank  the  factory  in- 
sured, and  who  continued  roost  of  the 
time  till  the  loss  to  conduct  its  operations 
under  insurances  renewed  yearly,  often  in 
different  names,  stipulating  Xhat  any  loss 
should  be  paid  to  the  bank. 

In  April,  1834,  when  application  was 
first  made  for  insurance,  the  defendants, 
doing  business  in  Boston,  Massachusetts, 
put  numerous  written  interrogatories  to 
Stearns,  who  lived  in  Malone,  New  York, 
where  the  factory  was  situated,  and  to 
one  of  them  he  replied  that  no  lamps 
were  "  used  in  the  picking-room."  These 
interrogatories,  and  the  answers  to  them, 
were  not  annexed  to  the  policy,  but  were 
put  on  file  in  the  office;  and  the  policy 
purported  to  have  been  "made  and  ac- 
cepted upon  the  representation  of  the 
said  assured,  contained  in  his  applica- 
tion therefor,  to  which  reference  is  to  be 
had,"  &c,  &c. 

No  new  representations  appear  to  have 
been  made  at  the  different  renewals,  but 
only  a  general  reference  to  representa- 
tions like  that  just  named  ;  and  in  three 
or  four  instances,  when  the  policy  was  in 
a  new  name,  a  specific  statement  was  in- 
serted that  the  insurance  was  entered  into 
"  agreeably  to  the  representations  hereto- 
fore made  by  Jonathan  Stearns." 

Referring  to  the  record  and  preliminary 
statement  of  this  case  for  other  details, 
the  plaintiffs  objected  first  to  the  compe- 
tency of  parol  evidence,  which  was  offered 
to  prove  that  the  representations  signed 
by  Stearns,  and  on  file  with  his  applica- 
tion, were  those  made  by  him,  and  to  the 
ins  miction  of  the  court  that,  if  they  were 
adopted  by  the  plaintiffs,  the  present  pol- 
icy, as  well  as  the  original  one,  must  be 
conndered  as  founded  on  them  and  void, 
if  they  were  not  true. 

It  will  be  proper,  then,  to  consider  first 
whether  this  parol  evidence  was  compe- 
tent for  the  purpose  for  which  it  was 
offered. 

Without  meaning  to  impugn  the  great 


elementary  principle  that  written  instru- 
ments are  not  to  be  varied  or  contradicted 
by  parol,  it  suffices  to  say  here,  that  this 
testimony  was  not  admitted  to  vary  or 
contradict  any  portion  of  what  had  beet 
written.  See  Phillips  v.  Preston,  5  How. 
291. 

It  merely  went  to  identify  what  the 
writing  in  the  policy  referred  to,  as  a 
part  or  parcel  of  the  contract,  like  a 
reference  in  one  deed  or  contract  to 
another  deed  or  contract.  13  Wendell, 
92 ;  Jennings  v.  Chenango  Ins.  Co.  2  Demo, 
82;  Phillips  on  Ins.  47;  16  Pick.  503 
1  D.  &  E.  343;  2  Brod.  &  Bingh.  533 
4  Russ.  540;  20  Pick.  121  ;  1  Paige,  291 
8  Metcalf,  1 14, 350 ;  4  How.  353 ;  3  Barn. 
&  Aid.  299 ;  Wig  ram  on  Ext.  Ev.  54,  55; 

1  Hen.  Bl.  254 ;  2  Hen.  Bl.  577  ;  6  D.  4 
E.  710;  1  Dueron  Ins.  74. 

It  added  to  what  was  written  nothing, 
it  subtracted  nothing,  it  changed  nothing, 
and  we  think  its  admission  was  legal. 

In  the  next  place,  the  instruction  that 
the  plaintiffs  were  bound  by  those  repre- 
sentations, if  adopting  them  subsequently 
at  the  time  of  making  their  insurance, 
accorded  with  both  the  law  and  equity 
of  the  transaction.  If  they  adopted  them 
and  induced  the  defendants  to  act  on 
them,  it  would  operate  fraudulently  to  let 
them  be  disavowed  after  a  loss.  So  if 
the  plaintiffs  ratified  them,  in  their  sub- 
sequent application,  if  no  other  repre- 
sentations were  made  or  relied  on  except 
these,  if  their  attention  was  called  to 
these,  if  the  bank  was  a  party  in  interest 
through  all  these  insurances,  without  re- 
pudiating these  representations,  and  if 
these  were  the  only  set  of  representa- 
tions used  in  all  of  them,  it  surely  mast 
comport  with  justice,  as  well  as  law,  to 
have  them  govern. 

The  cases  of  like  subsequent  adoptions 
and  ratifications  of  what  had  been  done 
before  by  others  are  very  numerous. 
Among  them,  see  those  collected  in  Story 
on  Agency,  §§  252,  253.  Even  '*  slight 
circumstances  and  small  matters  will 
sometimes  suffice  to  raise  the  presump- 
tion of  a  ratification."      Ward  v.  Evans, 

2  Lord  Rayra.  928  ;  3  Wash.  C.  C.  151  ; 
13  Wend.  114  ;  3  Chitty,  Com.  L.  197. 

This  view  of  the  case,  standing  alone 
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wonld  entitle  the  defendants  to  be  dis- 
charged ;  for  the  picking-room,  contrary 
to  these  representations,  had  a  lamp,  and 
indeed  lamps  in  it,  and  their  use  was 
proved  to  be  the  cause  of  the  fire  which 
destroyed  the  factory. 

We  should,  therefore,  affirm  the  judg- 
ment below  without  further  inquiry,  did 
not  the  bill  of  exceptions  disclose  another 
ruling,  which,  as  the  record  now  stands, 
requires  consideration.  When  the  judg- 
ment below  is,  as  here,  well  sustained  by 
the  opinion  entertained  on  a  decisive 
point,  it  is  usually  of  no  consequence 
whether  another  point  was  correctly  ruled 
or  not.  But  as  the  bill  of  exceptions  in 
this  case  was  drawn  up  by  the  plaintiffs, 
it  states  that  the  jury  were  instructed  to 
find  a  verdict  for  the  defendants  on  the 
last  ground,  if,  on  the  facts,  the  first  one 
failed  ;  and  hence,  looking  to  the  record, 
the  last  ground  may  have  been  passed  on 
by  the  jury,  and  have  influenced  their 
verdict.  To  be  sure  the  report  of  this 
case  below,  in  2  Wood.  &  Min.  472, 
shows  that  a  verdict  was  taken  by  agree- 
ment of  parties,  or  only  pro  forma,  in 
order  to  bring  the  questions  of  law  to  the 
supreme  court,  and,  therefore,  that  no 
jury  could  in  truth,  in  this  case,  have 
been  thus  influenced  or  misled.  Yet,  this 
fact  not  appearing  on  the  record  brought 
here,  the  case,  till  revised  and  corrected 
below  in  this  particular,  must  be  consid- 
ered as  if  the  jury  had  actually  examined 
both  grounds,  and  had  really  decided 
them.  But  even  on  that  hypothesis,  if 
the  second  point  was  properly  ruled,  no 
occasion  would  exist  for  sending  the  case 
back  for  correction  in  the  statement  as  to 
the  verdict,  in  connection  with  the  first 
point. 

Whether  it  was  properly  rnled  or  not 
involves  a  question  of  much  novelty, 
being,  in  one  aspect  of  it,  a  case,  perhaps, 
of  the  first  impression,  and  without  any 
precedent  to  govern  us,  and  is  of  so  much 
importance  in  insurance  as  to  deserve 
great  caution  in  settling  it.  From  the 
rejK>rt  of  the  case  below,  before  referred 
to,  the  circuit  court,  though  alluding  to 
the  last  point,  do  not  appear  to  have 
gone  into  any  critical  discussion  and 
opinion  on  it. 


But,  the  bill  of  exceptions  being  so 
drawn  up  as  to  exhibit  a  positive  instruc- 
tion given  on  it  by  that  court  to  the  jury, 
it  is  necessary  for  us  to  examine  with 
care  whether  an  instruction  like  that  pre- 
sented here  could  be  legally  given. 

First,  then,  what  is  the  substance  of 
that  supposed  instruction  ? 

It  is,  that  if  no  representations  were 
made  or  adopted  by  the  plaintiffs,  they 
would  not  be  entitled  to  recover  if  lamps 
were  in  truth  used  in  the  picking-room, 
which  were  conceded  to  be  material  to 
the  risk,  and  this  use  was  known  to  the 
plaintiffs  and  not  to  the  defendants,  and 
this  use  was  meant  to  be  continued,  and 
was  continued,  and  caused  the  present 
loss.  In  the  next  place,  what  must  be 
considered  the  law  in  relation  to  this  sub- 
ject ?  Little  doubt  exists  that,  when  rep- 
resentations are  made  or  adopted,  the 
denial  in  them  of  a  material  fact,  such  as 
here,  that  any  lamp  was  used  in  the 
picking-room,  where  one  or  more  was  in 
truth  used,  mnkes  the  policy  void,  not 
only  for  misrepresentation,  but  misde- 
scription and  concealment.  1  Marshall 
on  Ins.  481  ;  Ellis  on  Fire  &  Life  Ins. 
58 ;  Dobson  v.  Sotheby,  I  Moody  &  Malk. 
90 ;  6  Cowen,  673  ;  4  Mass.  337. 

A  false  representation  avoids  the  policy, 
because  it  either  misleads  or  defrauds. 
Livingston  et  al.  v.  Mar.  Ins.  Co.  7  Cranch, 
506. 

In  such  a  state  of  things,  also,  the  in- 
sured—  knowing  that  he  is  asked  for  rep- 
resentations to  enable  the  underwriter  to 
decide  properly  whether  he  will  insure  at 
all,  and,  if  so,  at  what  premium  —  must 
suppress  nothing  material  to  the  risk,  or 
the  underwriter  will  not  stand  on  equal 
grounds  with  himself,  and  will  be  forced 
to  act  in  the  dark  more  than  himself,  and 
probably  to  misjudge.  1  Marshall  on  Ins. 
473,  474,  note;  Lynch  v.  Dunsford,  14 
East,  494 ;  Maryland  Ins.  Co.  v.  Ruden's 
Ad.  6  Cranch,  338,  and  Livingston  v.  Mar. 
Ins.  Co.  lb.  279;  Columbian  Ins.  Co.  v. 
Lawrence,  10  Pet.  516;  McLanahan  v. 
Universal  Ins.  Co.  1  Pet  185  ;  2  Pet.  59 ; 
2  Duer,  379,  388,  411;  2  Caines,  57;  1 
Wash.  C.  C.162. 

Concealment  thus  would  operate  in 
some  cases  as  a  fraud,  and  in  all  will  make 


Digit 


zed  by  GoOgk 


538    Clark  v.  Manufacturers'  Ins.  Co.  2  Wood.  &  M.  472. 

Parol  Evidence.  —  Agency.  —  Presumption.  —  Warranty.  —  Representations,  etc 


the  risk  very  different  from  what  the  in- 
surer knew  and  agreed  to.  3  Burr.  1905 ; 
Ellis  on  Fire  and  Life  Ins.  38. 

But  the  hypothetical  position  presented 
by  this  record  is  that  the  law  would  be 
the  same,  provided  no  representations 
whatever  were  made,  and  in  this  form  it 
does  not,  in  the  state  of  facts  exhibited  in 
the  record  meet  with  the  sanction  of  this 
court.  The  chief  controversy  appears  to 
have  been  concerning  the  first  point;  and 
when  this  last  question  was  made  a  part 
of  the  case  by  agreement  of  counsel,  it 
was  not  known  whether  this  court  would 
consider  the  original  representations  by 
Stearns  as  adopted,  and  thus  binding  on 
those  subsequently  insured.  Independent 
of  those,  none  appear  to  have  been  made 
or  asked. 

Representations,  however,  in  insurances, 
it  is  well  known,  almost  invariably  exist, 
either  written  or  parol.  Columbian  Ins. 
Co.  v.  Lawrence,  2  Pet.  49 ;  S.  C.  10  Pet. 
515.  But  they  are  not  usually  named 
or  incorporated  in  the  policy,  except  on 
the  continent  of  Europe.  3  Kent,  237  ; 
9  Barn.  &  Cress.  693. 

It  is  fair  to  presume  that  they  took 
place  in  all  the  reported  cases  on  insur- 
ance, though  often  not  named,  unless  the 
contrary  is  expressly  stated,  as  they  are 
in  general,  "the  principal  inducements  to 
contract,  and  furnish  the  best  grounds 
upon  which  the  premium  can  be  calcu- 
lated."    1  Marsh,  on  Ins.  449. 

But  the  relation  of  the  parties  seems 
entirely  changed,  if  the  insurer  asks  no 
information  and  the  insured  makes  no 
representations.  That  is  the  chief  nov- 
elty in  this  question,  as  hypothetically 
stated  in  the  bill  of  exceptions.  We 
think  that  the  governing  test  on  it  must 
be  this:  It  must  be  presumed  that  the 
insurer  has,  in  person  or  by  agent,  in 
such  a  case,  obtained  all  the  information 
desired  as  to  the  premises  insured,  or  ven- 
tures to  take  the  risk  without  it,  and  that 
the  insured,  being  asked  nothing,  has  a 
right  to  presume  that  nothing  on  the  risk 
is  desired  from  him. 

This  rule  must  not  be  misapprehended 
and  supposed  to  rest  on  a  principle  differ- 
ent and  somewhat  ordinary,  that  insurers 


are  always  to  be  expected  to  possess  some 
general  knowledge  of  such  matters  as 
they  deal  with,  independent  of  inquiries 
to  the  assured.    8  Pet.  582. 

Nor  on  the  position  well  settled,  that 
the  insurer  must  be  presumed  to  know 
what  is  material  in  the  course  of  any  par- 
ticular trade  —  its  usages  at  home  and 
abroad,  and  those  transactions  which  are 
public,  and  equally  open  to  the  knowledge 
of  both  parties.  Hazard's  Ad.  v.  Afcw 
England  Mar.  Ins.  Co.  8  Pet  557  ;  2  Duer 
on  Ins.  379, 478 ;  3  Kent's  Com.  285, 286; 
Green  v.  Merchants' Ins.  Co.  10  Pick.  402; 
4  Mason  C.  C.  439  ;  Buck  et  aLv.  Chesa- 
peake Ins.  Co.  1  Pet.  160.  Nor  on  any 
special  usage  proved,  as  in  Long  v.  Duff, 
2  Bos.  &  Pul.  210,  that  it  was,  in  a  case 
like  this,  the  duty  of  "  the  underwriter  to 
obtain  this  information  for  himself." 

But  when  representations  are  not  asked 
or  given,  and  with  only  this  general 
knowledge  the  insurer  chooses  to  assume 
the  risk,  he  must,  in  point  of  law,  be 
deemed  to  do  it  at  his  peril.  It  has  been 
justly  remarked,  in  a  case  somewhat  like 
this  in  principle :  "  With  this  knowl- 
edge, and  without  asking  a  question,  the 
defendant  underwrote ;  and  by  so  doing, 
he  took  the  knowledge  of  the  state  of  the 
place  upon  himself,"  &c.  1  Marshall  on 
Ins.  480;  Carter  v.  Boehm,3  Burr.  1905. 

In  cases  of  fire  insurance,  also,  the  un- 
derwriters may  be  considered  as  more 
likely  to  do  this  than  in  marine  insur- 
ances ;  because  the  subject  insured  is  usu- 
ally situated  on  land  and  nearer,  so  as  to 
be  examined  easier  by  them  or  their 
agents ;  and  the  circumstances  connected 
with  it  are  more  uniform  and  better  known 
to  all.  1  Harr.  &  Gill,  295 ;  Burriit  r. 
Saratoga  M.  F.  Ins.  Co.  5  Hill,  192. 

It  is  true,  that,  from  what  is  reasonable 
and  just,  some  exceptions  most  exist  to 
this  general  rule,  though  none  of  them 
are  believed  to  cover  the  present  case. 
Thus  the  insurer  must  be  supposed,  if  no 
special  information  has  been  asked  or  ob- 
tained, to  take  the  risk,  on  the  hypothesis 
that  nothing  unusual  exists  enhancjpg 
the  risk;  and  hence,  as  in  this  case,  if 
lamps  are  used  in  the  picking-room  which 
do  enhance  it,  he  must  show  that  their  use 
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in  the  manner  practised  was  unusual  or 
not  customary,  and  then,  though  no  rep- 
resentations had  been  asked  or  made,  he 
would  make  out  a  case,  where  it  was  the 
duty  of  the  insured  to  inform  him  of  the 
fact,  and  where  suppressio  vert  would  be 
as  improper  and  injurious  as  suggestio 
falsi.  Livingston  v.  Mar.  Ins.  Co.  6  Cranch, 
281. 

So  if  any  extrinsic  peril  existed  outside 
and  near  a  building  insured,  and  which 
increased  the  risk,  the  insured  should 
communicate  that  though  not  requested. 
Bufe  v.  Turner,  6  Taunt.  338 ;  Walden  v. 
Louis.  Ins.  Co.  12  Louis.  134.  But  as  to 
the  ordinary  risks  connected  with  the 
property  insured,  if  no  representations 
whatever  are  asked  or  given,  the  insurer 
must,  as  before  remarked,  be  supposed  to 
assume  them ;  and,  if  he  acts  without  in- 
quiry anywhere  concerning  them,  seems 
quite  as  negligent  as  the  insured,  who  is 
silent  when  not  requested  to  speak.  The 
conclusions  on  the  whole  case  then  are, 
that  the  defendants  are  entitled  to  be  dis- 
charged on  the  first  ground  upon  the  mer- 
its; because  the  plaintiffs  were  interro- 
gated in  writing  on  this  very  fact  and 
risk,  or  others  were,  whose  answers  they 
adopted  ;  and  the  truth  was  not  disclosed 
in  their  representations  in  reply,  when  it 
is  conceded  to  have  been  material  to  the 
risk ;  and  therefore  by  the  express  stipu- 
lations of  this  policy,  as  well  as  by  the 
general  principles  of  the  law  of  insurance, 
the  plaintiffs  should  not  recover.  But  Our 
judgment  cannot  be  rendered  on  this  con- 


clusion standing  alone,  because  the  second 
point  is  connected  with  it  in  the  form  be- 
fore explained.  Again,  the  defendants 
would  be  entitled  to  be  discharged  under 
the  second  point  on  the  ground,  which  ac- 
cords with  the  truth  here,  that  representa- 
tions were  really  made  on  this  subject ; 
but  not,  if  none  whatever  were  made, 
according  to  what  is  hypothetically  sug- 
gested in  the  record.  The  judgment  bo- 
low  must,  therefore,  be  reversed,  for  the 
purpose  of  correcting  what  is  defective  in 
the  manner  of  stating  how  the  verdict  was 
taken  and  how  the  last  question  stood  by 
itself  on  the  facts  proved ;  and  the  case 
must  be  remanded  to  the  court  below, 
with  instructions  to  take  all  proper  steps 
to  carry  into  effect  the  views  presented  in 
this  opinion. 

Order.  —  This  cause  came  on  to  be 
heard  on  the  transcript  of  the  records 
from  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts,  and  was 
argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  *ith 
costs,  for  the  purpose  of  correcting  what 
is  defective  in  the  manner  of  stating  how 
the  verdict  was  taken,  and  how  the  last 
question  stood  by  itself  on  the  facts 
proved,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  cir- 
cuit court  for  further  proceedings  to  be 
had  therein  in  conformity  to  the  opinion 
of  this  court. 


Howard  vs.  The  City  Fire   Insurance  Company.1 

(Supreme  Court,  New  York,  May  Term,  1847.) 

Cross-examination.  —  Evidence. 

A  witness  may  be  impeached  on  his  own  cross-examination ;  but  his  answers  in  such  case 

are  conclusive. 
The  Question  arose  in  this  case  concerning  the  amount  of  merchandise  contained  in  the 

building  before  it  was  burned;  and  it  was  held  proper  for  the  defendant  to  ask  a  witness 

1  4  Denio,  502. 
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who  had  often  been  in  it,  and  who  was  employed  in  the  adjoining  building,  whether  the 
store  in  question  contained  a  greater  or  less  amount  of  goods  than  did  his  own,  which 
was  of  about  the  same  size,  was  filled  with  similar  goods,  and  of  which  an  inventory 
had  been  taken. 
The  defendant  gave  in  evidence  an  affidavit  of  the  plaintiff  to  show  that  the  latter  had  . 
been  guilty  of  false  swearing.  Held,  that  the  affidavit  did  not  thereby  become  evidence 
against  the  defendant  of  other  matters. 

The  case  is  sufficiently  stated  in  the  head  note. 

C.  OP  Conor ,>  for  the  plaintiff  in  error. 

J.  P.  iTatt,  for  the  defendants  in  error. 

By  the  Court,  Jewett,  J.  It  is  a  familiar  rule  that  the  credit 
of  a  witness  may  be  impeached,  either  by  a  cross-examination, 
by  general  evidence  affecting  his  character,  or  by  proof  that  he 
has  before  done  or  said  that  which  is  inconsistent  with  his  tes- 
timony on  the  trial.  The  fact  inquired  of  by  the  question  ob- 
jected to,  in  the  case  of  the  witness  Howard,  was  not  in  the  least 
connected  with  the  subject  of  the  inquiry  in  the  suit  It  was 
purely  collateral.  Whatever,  therefore,  the  answer  of  the  wit- 
ness might  have  been,  it  would  have  been  conclusive.  No  evi- 
dence would  have  been  admissible  to  contradict  it.  But,  for  the 
purpose  of  affecting  the  credit  of  the  witness,  I  think  the  ques- 
tion was  proper,  and  that  the  objection  was  rightly  overruled. 
Stark.  Ev.  part  2, 134,  §  22,  p.  145,  §  28. 

The  value  of  the  plaintiff's  stock  of  goods  at  the  time  of  the 
fire  was  a  question  directly  in  issue ;  and  to  ascertain  that,  the 
amount  of  his  stock  at  different  and  given  periods,  and  the  pur- 
chases and  sales  made  by  him  during  those  periods,  had  been 
inquired  about  and  evidence  had  been  given  upon  that  subject. 
The  witness  Howard  had  testified  that  the  value  of  the  plain- 
tiff's goods  at  the  time  of  the  fire  was  upwards  of  forty-five 
thousand  dollars,  and  had  given  evidence  as  to  the  amount  and 
value  at  previous  periods.  Other  witnesses  having  greater  or 
less  means  of  knowledge  on  the  subject,  testified  upon  the  ques- 
tion. In  this  state  of  the  case,  the  defendants,  in  order  to  show 
facts  from  which  the  jury  would  be  justified  in  the  conclusion 
that  the  quantity  and  value  had  been  greatly  over-estimated  by 
the  plaintiff's  witnesses,  called  the  witness  West.  His  evidence 
was  not  direct  and  positive,  as  to  the  fact  in  question  ;  yet  the 
facts  and  circumstances  stated  by  him  were  such,  that  if  the 
jury  gave  credit  to  their  truth,  a  reasonable  presumption  or  in- 
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ference  might  well  be  founded  upon  them,  that  the  quantity  and 
value  of  the  merchandise  destroyed  by  the  fire  was  much  less 
than  the  evidence  before  given  tended  to  establish  ;  and  in  my 
judgment,  the  evidence  was  competent  and  relevant  for  the  con- 
sideration of  the  jury.  It  was  not  of  the  character  of  the  evi- 
dence offered  and  rejected  in  The  Phcsnix  Fire  Ins.  Co.  v.  Philip, 
13  Wend.  81.  There  the  action  was  upon  a  policy  of  insur- 
ance on  the  stock  of  merchandise  and  materials  of  the  plain- 
tiff, a  hair-worker.  The  amount  insured  was  $12,000.  The 
property  was  destroyed  by  fire,  and  the  plaintiff  claimed 
$11,099.56,  and  gave  evidence  tending  to  show  that  to  be  the 
amount  of  his  loss.  The  defendant,  to  show  that  the  value  of 
the  merchandise  was  over-estimated,  proposed  to  prove  the 
amount  of  stock  of  the  largest  dealer  in  hair  in  the  city.  It 
was  there  held,  and  rightly  too,  as  I  think,  that  the  evidence 
offered  was  too  loose  and  unsatisfactory.  It  was  the  mere 
opinion  of  the  witness,  that  other  dealers  in  the  same  articles 
had  much  less  stock  than  the  plaintiff  claimed  to  have  had. 
But  I  do  not  see  that  the  principle  decided  in  that  case  has  any 
application  to  the  question  raised  in  this. 

The  plaintiff  on  the  trial  proved  that  he  had  furnished  to  the 
defendants  preliminary  proofs  required  by  the  conditions  of 
the  policy  of  insurance,  and  an  affidavit  made  by  the  plaintiff, 
with  schedules  annexed  containing  a  particular  account  of  his 
loss  and  damage  in  consequence  of  the  fire.  The  defendants 
read  to  the  jury  such  preliminary  proofs,  for  the  purpose  of 
showing  from  the  evidence  in  the  case,  that  the  plaintiff  had 
forfeited  all  claim  on  the  defendants  by  reason  of  some  fraud 
or  false  swearing  contained  in  the  plaintiff's  preliminary  proofs, 
pursuant  to  the  last  clause  of  said  ninth  section  of  the  con- 
ditions. The  charge  upon  the  effect  of  that  evidence,  which 
was  excepted  to,  presents  the  only  remaining  question  made  by 
the  bill  of  exceptions.  The  principle  decided  in  the  case  of 
The  Madison  Co.  Bank  v.  Gould,  5  Hill,  309,  I  think  is  applica- 
ble, and  must  control  this  case.  The  preliminary  proofs  were 
furnished,  to  comply  with  a  condition  of  the  policy  upon  which 
his  claim  to  the  insurance  depended.  Unless  that  condition 
was  shown,  primd  facie,  to  have  been  performed,  the  plaintiff 
would  have  failed  to  make  out  a  presumptive  right  to  recover. 
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Having  given  that  proof,  the  defendants  had  the  right  to  show, 
if  they  could,  that  the  plaintiff  had  been  guilty  of  u  fraud  or 
false  swearing  "  in  those  papers,  and  if  shown,  it  would,  accord- 
ing to  the  condition,  bar  the  plaintiff  of  all  remedy  against  the 
defendants  on  the  policy.  To  do  that,  it  became  necessary  to 
read  to  the  jury  the  affidavit  of  the  plaintiff,  in  order  to  apply 
the  contradictory  evidence  given.  With  that  view  of  the  ques- 
tion, the  court  below  held  that  it  was  proper  for  the  defendants 
to  read  the  affidavit,  and  that  it  was  not  to  be  regarded  by  the 
jury  as  evidence  in  favor  of  the  plaintiff  of  the  facts  asserted 
therein.  In  this  I  think  the  court  correctly  decided.  After  the 
defendants  gave  evidence  tending  to  impeach  the  facts  con- 
tained iu  the"  affidavit,  the  plaintiff  had  no  right  to  the  benefit 
of  the  affidavit,  as  rebutting  evidence  of  the  facts  thereby  as- 
serted, on  the  question  of  the  falsity  of  the  matters  represented 
by  it,  or  of  the  fraud  imputed.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Hamilton  vs.  Lycoming  Mutual  Insurance  Company.1 

(Supreme  Court,  Pennsylvania,  May  Term,  1847.) 

Mutual  Assent. 

The  plaintiff  applied  to  the  defendants'  agent  for  a  policy  of  insurance  on  an  academy 
then  occupied  by  him.  He  paid  the  requisite  proportion  of  the  premium,  executed  ■ 
note  for  the  residue,  and  had  a  survey  made  according  to  the  regulations,  at  his  own  ex- 
pense, all  of  which  was  laid  before  the  company,  and  referred  to  its  executive  commit- 
tee. The  secretary  of  the  company  subsequently  wrote  to  the  agent,  requiring  the 
plaintiff  to  substitute  an  earthen-ware  stove-pipe  collar  for  his  sheet-iron  one,  and  to  pro- 
cure the  assent  of  the  trustees  of  the  academy,  who  held  the  title,  to  the  contract  of  in- 
surance; saying  that,  being  duly  certified  that  these  things  were  done,  he  would  send 
on  the  policy.  The  plaintiff  made  the  substitution  and  procured  the  written  assent  of 
the  trustees,  told  the  agent  what  had  been  done,  and  repeatedly  urged  him  to  call  at  the 
plaintiff's  house  and  attend  to  the  matter.  The  agent  said  that  he  must  first  bring  him 
the  paper  containing  the  written  assent  of  the  trustees.  The  agent  being  requested  to 
call  and  get  this,  promised  to  do  so,  but  never  called  for  it,  ffeld,  that  the  policy  had 
taken  effect  from  the  time  of  the  notification  of  the  performance  of  the  requirements  of 
the  secretary. 

On  the  22d  January,  1842,  the  plaintiff  in  error  .caused  a 
survey  to  be  made  by  the  agent  of  defendants,  of  a  building 

1  5Barr,339. 
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known  as  the  Clinton  Academy,  and  made  a  written  applica- 
tion to  the  agent  for  an  insuranoe.  In  this  it  was  stated,  there 
was  a  flue,  in  the  house  secured  by  a  sheet-iron  collar.  On 
the  same  day  he  executed  and  delivered  to  the  agent  a  pre- 
mium note,  promising  to  pay  in  such  sums  as  the  directors 
might,  according  to  their  charter,  demand.  On  this  note  the 
amount  required  to  be  paid  in  cash,  together  with  the  price  of 
the  policy,  was  paid,  and  the  plaintiff  received  from  the  agent 
a  certificate  reciting  the  application,  the  note,  and  the  payments 
thereon,  and  stating  that  $1,050  "  will  be  insured  on  the  property 
for  five  years  from  the  date  of  the  application,  if  the  company 
approve  the  said  application."  The  papers  were  transmitted  to 
the  company  and  laid  before  the  executive  committee,  who  did 
not  approve  of  the  application,  nor  issue  a  policy  ;  but  the  sec- 
retary wrote  the  agent  that  plaintiff  must  substitute  an  earthen 
collar  for  the  sheet-iron  one,  and  procure  the  consent  or  author- 
ity of  the  trustees  of  the  building  to  his  obtaining  an  insurance, 
and  when  the  company  were  duly  certified  that  these  requisites 
were  complied  with,  they  would  send  him  the  policy. 

This  consent  was  obtained  in  writing,  and  the  required  alter- 
ations made.  The  plaintiff  informed  the  agent  of  these  facts 
and  requested  him  to  call  and  see  the  written  assent,  and  that 
the  requirements  tyad  been  complied  with.  This  request  was 
constantly  repeated  during  the  summer,  but  not  complied  with, 
owing  to  a  press  of  private  engagements.  The  building  was 
destroyed  by  fire  in  April,  1843.  After  this  the  agent  wrote  the 
defendants,  stating  the  circumstances,  and  that  it  was  merely 
through  his  neglect  he  had  not  called  on  plaintiff,  as  required, 
to  see  the  alterations. 

By  the  eleventh  by-law,  the  duty  of  the  agent  was  to  make 
surveys  and  receive  applications  for  insurance,  and  to  transmit 
to  the  secretary  all  applications  received  and  surveys  made  by 
him. 

The  facts  as  to  plaintiff's  interest  were  submitted,  subject  to 
the  question  of  their  relevancy.  The  building  had  been  origi- 
nally a  church,  erected  on  land  given  for  that  purpose.  A  new 
church  having  rendered  it  almost  unnecessary,  the  members  of 
the  congregation,  who  had  obtained  a  charter  for  a  literary  in- 
stitution, in  their  individual  capacities  authorized  plaintiff  to 
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repair  the  building,  the  expense  to  be  paid  out  of  subscriptions, 
until  which  time  plaintiff  wasio  hold  stock  in  the  new  corpo- 
ration. He  &lso  held  mechanics'  liens  for  repairs  made  by  him- 
self amounting  to  $1,000.  After  repairing  it,  plaintiff  occupied 
the  building  as  an  academy  and  dwelling-house.  There  was 
also  religious  worship  occasionally  in  the  hall. 

By  the  defendants'  charter  it  was  provided  that  all  persons 
insuring  became  members  of  the  corporation,  whose  affairs  were 
to  be  managed  by  directors  annually  chosen  by  the  members, 
And  that  every  person,  before  he  became  a  member  by  insuring, 
should,  before  he  received  his  policy,  deposit  his  note,  part  of 
which  was  payable  in  cash,  and  the  remainder  at  any  time  the 
'directors  should  appoint.  Vide  acts  20th  March,  1840,  p.  180; 
April  13, 1838,  p.  363.  By  the  act  of  1842,  p.  426,  it  was  further 
provided  that  the  company  should  have  a  lien  for  their  premium 
notes  on  the  insured  property. 

The  Court,  Woodward,  P.  J.,  gave  judgment  for  defendants, 
for  reasons  of  which ,  the  following  is  but  an  outline.  The 
charter  intended  policies  to  be  the  mode  of  defining  the  rights 
of  the  insured  and  their  membership  of  the  corporation.  That 
there  was  peculiar  propriety  for  such  a  rule  here,  the  members 
who  were  liable  for  the  contracts  of  the  company  being  scattered 
over  the  country,  and  liable  to  imposition  if  the  naked  agree- 
ment of  the  officers  of  the  company  bound  it.  The  charter  in- 
tending a  policy  as  the  final  consummation  of  the  contract,  it 
was  in  this  case  incomplete.  Nor  would  the  neglect  of  the 
agent  to  call  and  examine  the  alterations  be  any  discharge  of 
the  condition  precedent  of  defendant's  sending  to  the  company 
the  written  authority  by  the  trustees  of  the  building  to  effect 
the  insurance.  Under  these  circumstances,  the  company  could 
not  have  enforced  the  payment  of  the  note ;  the  answer  to  that 
would  have  been,  Our  contract  is  not  yet  closed.  Supposing, 
therefore,  the  contract  was  binding  on  the  corporation,  it  had 
not  been  fully  entered  into  here. 

Hamilton,  propria  persona,  for  himself. 

Armstrong,  for  the  company. 

Gibson,  C.  J.  In  commercial  towns  where  the  members  of 
the  profession  are  familiar  with  the  law  of  insurance,  actions  on 
mere  agreements  to  insure,  whether  against  fire  or  perils  of  the 
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sea,  are  not  uncommon.  They  are  noticed  in  1  Phillips  on  In- 
surance, §  3,  p.  9 ;  but  it  appears  that  the  terms  of  the  contract 
must  have  been  settled  by  the  concurrent  assent  of  the  parties, 
and  that  nothing  must  have  remained  to  be  done  but  to  deliver 
the  policy,  else  the  risk  will  not  have  been  begun ;  in  other  words, 
that  the  agreement  must  have  had  at  some  particular  instant 
that  aggregaiio  mentium  which  is  indispensable  in  the  constitu- 
tion of  every  contract.  But  what  are  the  tests  of  its  presence? 
In  McOtdloch  v.  The  Eagle  Insurance  Co.  1  Pick.  Rep.  278,  the 
plaintiff  wrote  to  learn  the  terms  on  which  the  defendant  would 
be  willing  to  insure  his  vessel  on  a  particular  voyage,  and  was 
answered  that  it  should  be  done  for  a  particular  premium.  He 
immediately  sent  an  order  for  insurance  on  the  terms  proposed ; 
but  before  it  was  written,  [received,]  the  defendant  had  dis- 
patched another  letter,  declining  to  take  the  risk ;  and  it  was 
held,  that  at  no  instant  had  there  been  a  simultaneous  expres- 
sion of  assent  On  a  principle  somewhat  analogous  stands 
Cooke  v.  Ozley,  3  T.  Rep.  653,  in  which  it  appeared  by  the 
declaration  that  the  defendant  had  offered  the  plaintiff  a  com- 
modity at  a  particular  price  provided  the  latter  would  give  no- 
tice of  his  acceptance  before  a  particular  hour  of  the  day ;  that 
the  notice  had  been  given  within  the  time,  but  that  the  article 
had  not  been  delivered  ;  but  judgment  was  arrested  because  the 
plaintiff  had  not  laid  a  cause  of  action.  This  last  case  is  re- 
solvable into  the  principle  that  either  party  may  retract  his  offer 
while  the  matter  is  pending,  just  as  a  bid  at  auction  may  be  re- 
tracted before  the  hammer  is  down.  Such,  too,  is  the  principle 
of  Routledge  v.  Grant,  3  Car.  &  P.  267,  and  it  is  a  very  practi- 
cable one  where  the  negotiation  is  not  carried  on  through  the 
post-office.  But  the  last  case  upon  the  point  has  overruled 
McOtdloch  v.  The  Eagle  Insurance  Company.  In  Adams  *. 
Lindsell,  1  Barn.  &  Aid.  681,  the  defendants  had  offered  to  sell 
the  plaintiffs  a  parcel  of  wood  on  terms  expressed  in  their  letter, 
receiving  an  answer  in  the  course  of  post.  The  letter,  being 
misdirected,  did  not  go  by  course  of  post ;  but  the  plaintiffs 
wrote  as  soon  as  it  was  received  that  they  would  take  the  wood 
on  the  terms  proposed.  The  defendants,  however,  not  having 
received  the  answer  when  they  expected  to,  sold  the  wood  to 
another.  The  court  said :  "  That  if  a  bargain  could  not  be  closed 
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by  letter  before  the  answer  was  received,  no  contract  could  be 
completed  through  the  medium  of  the  post-office.  That  if  the 
defendants  were  not  bound  by  their  offer  when  it  was  accepted, 
then  the  plaintiff  ought  not  to  be  bound  till  after  they  had  re- 
ceived a  notification  that  the  defendants  had  received  their 
answer  and  assented  to  it,  and  that  so  it  might  go  on  ad  infini- 
tum. That  the  defendants  must  be  considered,  in  law,  as  mak- 
ing, during  every  instant  their  letter  was  travelling,  the  same 
offer  to  the  plaintiffs,  and  that  the  contract  was  completed  by 
the  acceptance  of  it;  and  that  as  the  delay  in  notifying  it  arose 
from  the  mistake  of  the  defendants  themselves,  it  was  to  be 
taken  against  them  that  the  answer  had  been  received  by  course 
of  post."  I  am  unable  to  see  how  this  conclusion  can  be  re- 
sisted. The  learned  reporter  of  McCulloch  v.  The  Eagle  Insur- 
ance Company  has  attempted  to  distinguish  it  from  Adams  v. 
Lindsell)  principally  on  the  ground  that  a  treaty  respecting 
insurance  is  necessarily  subject  to  contingencies  whilst  it  is 
forming.  Undoubtedly.  But  the  question  remains,  Wheu  is  it 
entirely  formed?  Had  their  ship  returned  before  the  plaintifisin 
the  former  case  had  answered,  they  would  have  been  at  liberty 
to  decline  the  offer ;  but  it  follows  not  that  they  would  have  been 
at  liberty  to  retract  an  actual  acceptance  before  the  defendant 
had  received  it.  The  truth  is,  the  two  cases  are  not  to  be  rec- 
onciled; and  the  conclusion  is  inevitable  that  an  actual  con- 
currence of  assent,  at  any  particular  moment,  is  the  ruling  cir* 
cumstance,  the  time  of  communicating  it  being  comparatively 
unimportant. 

But  the  contract  before  us  was  not  negotiated  by  letter.  The 
plaintiff  applied  to  the  defendants9  agent  for  a  poliey  on  the  Clin- 
ton Academy,  then  occupied  by  him;  paid  the  requisite  propor- 
tion of  the  premium  ;  executed  a  premium  note  for  the  residue; 
and  had  a  survey  made  according  to  the  regulations,  at  his  own 
expense ;  all  which  was  laid  before  the  company,  and  referred 
to  its  executive  committee.  The  secretary  subsequently  wrote 
to  the  agent  requiring  the  plaintiff  to  substitute  an  earthenware 
stove-pipe  collar  for  his  sheet-iron  one,  and  to  procure  the  as- 
sent of  the  trustees  of  the  academy,  who  held  the  title,  to  the 
.contract  of  insurance ;  and  saying,  that  being  duly  certified  that 
these  things  were  done,  he  would  send  on  the  policy.  The 
plaintiff  accordingly  made  the  substitution,  procured  the  written 
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assent  of  the  trustees,  told  the  agent  what  had  been  done,  and 
repeatedly  urged  him  to  call  at  the  plaintiffs  house  and  attend 
to  the  matter.  The  agent  replied  that  "  be  must  first  bring  him 
that  paper  of  the  trustees  ; "  but  being  requested  to  call  and  get 
it,  he  promised  to  do  so,  yet  never  did. 

It  is  clear,  that  the  company  is  to  be  affected  by  the  acts  of 
its  agent  within  the  scope  of  his  authority,  as  acts  done  by  it- 
self. It  appears  by  the  eleventh  by-law  that  bis  business  was 
to  receive  applications,  take  surveys,  and  forward  them,  with 
the  cash  received  and  premium  note,  to  the  company ;  and  it 
appears  by  the  letter  of  the  secretary  that  it  was  the  practice 
to  negotiate  the  terms  of  insurance  through  him,  standing  in 
the  attitude  of  an  insurance  broker.  The  case  then  stands 
thus :  The  company  offered  to  effect  insurance  for  a  certain 
premium,  on  performance  by  the  plaintiff  of  two  conditions. 
These  were  performed,  and  the  company  had  notice  of  it  The 
company  was  subsequently  requested  to  call  by  its  agent  at 
the  plaintiffs  bouse,  to9see  that  the  substitution  was  made,  and 
receive  the  written  assent  of  the  trustees,  which  it  promised  to 
do  but  did  not,  and  in  the  mean  time  the  building  was  burned 
down.  There  was  no  supineness  on  the  part  of  the  plaintiff — 
at  least  none  which  had  not  been  induced  by  the  agent  —  while 
the  company,  on  the  other  hand,  was  chargeable  with  positive 
negligence.  Now  if  I  promise  to  reward  a  man  if  he  will  do  me 
a  particular  service,  and  he  does  it,  I  am  bound  to  reward  him 
for  it,  though  he  had  not  engaged  to  do  it.  The  nature  of  a 
conditional  promise  resting  on  an  executory  consideration,  was 
explained  in  Clark  v.  Russet,  3  Watts,  217 ;  and  it  may  be  seen 
from  it,  that  the  plaintiff,  having  actually  performed  what  he 
had  been  requested  to  do,  was  entitled  to  have  the  policy. 
The  terms  of  the  contract  were  matured  when  the  company  had 
notice  that  its  conditions  were  performed ;  and,  from  that  mo- 
ment, the  risk  was  insured.  It  would  be  unconscionable  in  it 
to  insist  upon  its  own  omission  to  execute  the  policy,  on  the 
ground  that  the  resolution  of  the  trustees  had  not  been  handed 
to  its  agent,  especially  as  he  had  prevented  the  plaintiff  from 
tendering  it  by  promising  to  call  and  get  it.  A  parol  agree- 
ment for  a  policy,  therefore,  was  completed. 

After  the  decision  of  the  supreme  court  at  Washington,  in 
The  Bank  of  Columbia  v.  Patterson's  Administrators,  7  Cranch, 
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299,  sanctioned  by  this  court  in  the  Chestnut  HUl  Sf  Spring* 
House  Turnpike  Company  v.  Rutter,  4  Serg.  &  Rawle,  16,  and 
by  many  courts  in  our  sister  states,  it  is  too  late  to  insist  tbat  a 
corporation  can  contract  only  by  an  instrument  under  its  corpo- 
rate seal.  "  When  a  corporation,"  said  Judge  Story, "  is  acting 
within  the  scope  of  the  legitimate  purposes  of  its  institution, 
all  parol  contracts  made  by  its  authorized  agents  are  express 
promises  of  the  corporation ;  and  all  duties  imposed  on  them  by 
law,  and  all  benefits  conferred  at  their  request,  are  implied  prom- 
ises for  which  an  action  lies."  It  has  become  a  familiar  principle, 
that  a  corporation  may,  by  the  instrumentality  of  its  agent,  con- 
tract within  the  sphere  of  its  proper  function  pretty  much  as  a 
natural  person  may.  The  action  in  the  very  case  of  McCuU 
loch  v.  The  Eagle  Insurance  Company  was  founded,  like  the 
present,  on  a  corporation's  parol  promise ;  and  some  years  ago, 
an  agreement  for  a  policy  against  fire  was  tried  before  me,  and 
a  recovery  had  without  objection  on  that  ground,  though  the 
counsel  retained  by  the  corporation  were  among  the  soundest 
lawyers  at  the  Philadelphia  bar.  We  say,  therefore,  that  the 
agreement  was  complete,  and  that  the  plaintiff  is  entitled  to 
recover  on  it  to  the  extent  of  the  loss,  if  the  sum  insured  will 
reach  so  far ;  to  be  liquidated,  if  the  parties  cannot  agree,  by  a 
writ  of  inquiry  of  damages. 

Judgment  of  the  common  pleas  reversed,  and  judgment  quod 
recuperet,  rendered  by  this  court. 

See  note  to  Thayer  v.  Middlesex  Ins,    tire  discussion  of  the  subject  in  Benjj 
Co.,  ante,  vol.  1,  p.  333  ;  also  the  exhaus-    on  Sale,  30-56. 


BOARDMAN     VS.     New     HAMPSHIRE     MUTUAL     FlRE     INSURANCE 

Company.1 

(Supreme  Court,  New  Hampshire,  July  Term,  1847.) 

Representation*.  —  Materiality. 

The  party  assured  is  bound  by  the  representations  upon  which  the  policy  has  been  issued, 
in  those  cases  only  in  which  the  facts  represented  are  material,  unless  they  are  expressly 
warranted  to  be  true,  and  so  become  necessary  conditions  in  the  contract 

1  20  N.  H.  551. 


Digit 


zed  by  GoOgk 


Boabdman  v.  N.  H.  Mut.  F.  Ins.  Co.  20  N.  H.  551.    549 

Representations.  —  Materiality. 

And  this  is  the  case  whether  the  representations  are  contained  in  a  writing  referred  to  in 

the  policy,  and  in  terms  made  a  part  of  it,  or  made  otherwise  than  in  such  writing. 
Whether  a  misrepresentation  be  material  to'  the  risk  or  not,  is  a  question  for  the  jury. 

Assumpsit,  upon  a  policy  of  insurance  of  a  certain  brick 
store  of  the  plaintiff,  destroyed  by  fire  on  the  21st  day  of  Sep- 
tember, 1844. 

On  the  21st  day  of  August,  1637,  the  plaintiff  made  his  ap- 
plication, in  writing  to  the  defendants,  for  an  insurance  upon 
the  building  named,  which  was  described  in  that  applica- 
tion as  follows :  The  brick  store,  corner  of  Jaffrey  and  Court 
streets,  38  by  40  feet,  three  stories  high,  two  chimneys,  six  fire* 
places  and  stoves,  with  two  open  sheds  in  back,  occupied  by 
tenants,  including  a  cabinet-maker  tenant  in  third  story  ;  about 
60  feet  south  of  shop  of  J.  Judkins,  cabinet-maker.  Court 
Street  and  Jaffrey  Street  of  good  widths.     No  incumbrance. 

Upon  that  application  the  defendants  issued  a  policy  to  the 
plaintiff,  who  afterwards,  and  near  the  time  of  its  expiration, 
on  the  12th  day  of  September,  1843,  made  application  for 
further  insurance  upon  the  same  premises,  describing  them  as 
follows :  Store  built  of  brick.  For  particulars  relative  to  the 
description  of  the  brick  store,  reference  is  had  to  my  application 
for  policy  No.  12,018,  which  was  the  policy  first  issued. 

At  the  time  when  the  first  application  was  made  the  premises 
insured  were  occupied  as  follows,  to  wit :  Third  story  by  a 
cabinet-maker ;  second  story,  southerly  half  as  a  school  room, 
and  northerly  half  for  the  storage  of  furniture;  first  story, 
southerly  half  as  a  grocery  store,  and  northerly  half  vacant. 

At  the  time  of  the  second  application,  which  was  that  on 
which  the  policy  was  founded  which  is  the  subject  of  the  suit, 
and  at  the  time  of  the  fire  by  which  they  were  consumed,  the 
premises  were  occupied  as  follows:  Third  story,  vacant; 
second  story,  southerly  half  by  the  artillery  company  as  an 
armory,  and  northerly  half  as  a  joiner's  shop ;  first  story,  south- 
erly half  as  a  store  for  the  storage  of  groceries,  and  northerly 
half  as  a  joiner's  shop,  with  a  machine  moved  by  horse-power 
for  sawing,  grooving,  and  jointing  lumber. 

By  the  terms  of  the  policy,  the  application  is  referred  to  and 
made  a  part  of  the  policy. 

The  by-laws  of  the  company  contained,  among  others,  the 
following  provisions :  — 
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Art  7.  The  company  will  make  insurance  for  the  term  of 
six  years.  The  rate  of  insurance  will  be  in  proportion  to  the 
exposure  and  hazard  of  the  property  insured  to  damage  or  loss 
by  fire,  and  the  premium  note  or  sum  to  be  deposited  by  the 
applicant  for  insurance  shall  be  according  to  said  rate,  and  the 
amount  insured.  Stores  may  be  rated  from  six  to  fifteen  per 
cent. ;  taverns  and  public  boarding-houses,  from  eight  to  eigh- 
teen per  cent. ;  mills,  blacksmiths',  carpenters',  and  cabinet- 
makers' shops,  if  taken,  from  ten  to  twenty  per  cent. ;  goods, 
stocks  in  trade,  household  furniture,  and  other  personal  prop- 
erty, shall  be  rated  according  to  their  exposure  and  liability  to 
damage  or  destruction  by  reason  of  fire ;  but  no  risks  which 
should  be  rated  at  more  than  twenty  per  cent,  shall  be  taken 
by  the  company. 

Art.  10.  The  applicant,  for  insurance  shall  be  required  to 
make  a  true  representation  of  the  situation  of  the  property  ou 
which  he  asks  insurance,  and  of  his  title,  &c,  &c. 

At  the  trial,  the  defendants  interposed  the  objection  that 
neither  the  first  application  of  the  plaintiff,  nor  the  second  re- 
ferring to  it,  gave  such  a  description  of  the  risk  to  which  the 
property  insured  was  exposed  as  by  law  and  the  by-laws  of  the 
company  he  was  required  to  do  in  such  applications  for  insur- 
ance, in  order  to  render  the  policy  issued  thereon  binding  upon 
them. 

They  further  objected  that  the  change  of  the  manner  of  the 
occupation  of  the  building,  between  the  time  of  the  first  and 
the  time  of  the  second  application,  and  of  the  fire,  and  the  in- 
creased risk  occasioned  by  such  change,  not  having  been  dis- 
closed by  the  plaintiff,  he  is  not  entitled  to  recover. 

The  defendants  had  no  knowledge,  before  the  loss,  except  from 
the  representation  contained  in  the  plaintiff's  written  applica- 
tions as  to  the  manner  in  which  the  building  was  occupied. 

The  verdict  was  taken  for  the  plaintiff  by  consent  of  par- 
ties, who  also  agreed  to  the  statement  of  the  case,  and  to  the 
additional  fact  that,  by  the  change  that  was  made  in  the  use 
and  occupancy  of  the  building,  as  stated,  the  hazard  was  in- 
creased. 

Judgment  is  to  be  rendered  upon  the  verdict,  or  the  same  is 
to  be  set  aside,  as  the  court  may  direct. 
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Perley,  for  the  plaintiff. 

Pierce  Sf  Minot,  for  the  defendants. 

Gilchrist,  J.  The  plaintiff's  application,  of  the  date  of  the 
21st  of  August,  1837,  after  stating  the  size,  position,  and  some 
other  particulars  descriptive  of  the  store  insured,  states  that  it 
is  occupied  by  tenants,  including  a  cabinet-maker  tenant  in  the 
third  story. 

In  the  second  application,  being  the  one  on  which  the  policy 
in  controversy  is  based,  and  dated  on  the  13th  day  of  Septem- 
ber, 1843,  there  is  no  other  description  than  that  which  is  con- 
tained in  the  words  referring  to  the  former  application,  which 
are  as  follows :  u  For  particulars  relative  to  the  description  of 
the  brick  store,  reference  is  made  to  my  application  in  policy 
No.12,018." 

We  may  therefore  consider  that  when  the  plaintiff  applied  on 
the  13th  of  September,  1843,  for  insurance,  he  represented  the 
store  as  occupied  by  tenants  including  a  cabinet-maker  tenant 
in  the  third  story ;  and  that  the  policy  was  issued  upon  that 
representation.  , 

In  point  of  fact,  that  was  not  a  true  representation,  because, 
at  the  time,  the  third  story  was  vacant.  There  was  a  joiner's 
shop  in  the  first  story,  and  a  similar  one  in  the  second,  and  the 
remainder  of  the  building  was  occupied  by  other  tenants. 

This  representation  is,  by  the  terms  of  the  policy,  made  a 
part  of  it,  and  must,  of  course,  be  read  as  if  incorporated  in  it. 

Is  the  misrepresentation  contained  in  the  application  such  as 
to  avoid  the  policy  ?  Is  it  to  be  taken  as  a  condition  essential 
and  necessary  for  the  validity  of  the  policy  that  the  building 
should  have  been  occupied,  at  the  time  of  the  application  on 
which  the  policy  was  issued,  or  at  the  time  when  the  fire  oc- 
curred, in  the  manner  in  which  it  was  stated  in  the  application 
to  have  been  occupied  ? 

Parties  to  insurance,  like  parties  to  other  contracts,  may, 
without  doubt,  incorporate  into  their  contracts  such  conditions, 
whether  apparently  material  or  immaterial,  as  they  see  fit.  If 
the  assured  has,  in  express  terms,  stipulated  and  warranted 
that  a  certain  fact  is  true,  that  warranty  makes  the  fact  a  mate- 
rial one;  and  however  immaterial  it  may  seem  in  any  other 
aspect,  it  is  an  indispensable  condition  in  the  compact.     This 
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principle  is  fully  illustrated  by  the  cases.  Such  express  warranty 
is  always  a  part  of  the  policy,  but  like  any  other  part  of  the 
express  contract,  may  be  written  in  the  margin,  or  contained  in 
proposals  or  documents  expressly  referred  to  in  the  policy,  and 
so  made  a  part  of  it  1  Phil.  Ins.  347,  and  cases  there  cited. 
Newcastle  Fire  Ins.  Co.  v.  MacMorran,  3  Dow,  P.  C.  255,  per 
Ld.  Eldon. 

But  while  this  unquestionable  effect  is  given  to  express  'war- 
ranties or  conditions,  when  ascertained,  it  is  a  well  established 
doctrine  of  the  law  of  insurance,  that  not  every  representation 
made  by  the  assured  in  his  application  or  treaty  for  a  policy  is  of 
that  nature.  In  order  to  have  such  an  effect,  the  representation 
must  be  material ;  or,  in  the  language  of  the  author  of  the  treatise 
last  cited,  the  fact  represented  must  be  "  one  upon  which  the  par- 
ties can  be  presumed  to  have  proceeded  in  making  the  contract." 
Phil.  Ins.  410.  A  false  representation  cannot  avoid  the  policy, 
unless  it  be  on  a  point  material  to  the  risk.  Caulon  v.  Bourne, 
1  Caines,  291 ;  S.  P.  Curry  v.  ComHh  Ins.  Co.  10  Pick.  540. 

Nor  does  it  appear  to  be  material  whether  the  representations, 
if  not  expressly  made  in  the  conditions  in  the  contract,  are  in 
writing  and  by  words  of  reference  in  the  policy  made  a  part  of 
the  instrument  itself,  or  contained  in  letters  or  documents  not 
so  expressly  referred  to.  Snyder  v.  Farmers'  Ins.  Co.  13  Wend. 
92 ;  S.  C.  in  error,  16  Wend.  481.  Nor,  indeed,  do  representa- 
tions contained  in  the  body  of  the  policy  itself  amount,  in  all 
cases,  to  express  warranties  to  be  literally  kept  as  conditions. 
An  instance  of  this  occurs  in  the  case  of  Shaw  v.  Bobberds, 
6  Ad.  &c  Ellis,  75,  which  was  a  policy  of  insurance  upon  a  kiln 
for  drying  com,  in  use.  It  appeared  on  the  trial  that  the  kiln 
was  used  by  the  plaintiff  for  drying  corn,  but  that  upon  a 
certain  occasion  he  gratuitously  suffered  another  to  dry  bark  in 
it,  and  that  the  building  was  in  consequence  destroyed  by  fire. 
The  court  of  K.  B.  held  that  such  description  was  no  warranty 
that  nothing  but  corn  should  be  dried  in  the  kiln.  Lord  Den- 
man  said :  "  No  clause  in  this  policy  amounts  to  an  express 
warranty  that  nothing  but  corn  should  ever  be  ground  in  the 
kiln,  and  there  are  no  facts  or  rules  of  legal  construction  from 
which  an  implied  warranty  can  be  raised." 

So,  in  Dobson  v.  Sotheby,  Mood.  &  Mai.  90,  where  a  building 
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was  described  as  a  barn,  which  was  in  fact  of  another  descrip- 
tion. Catlin  v.  Springfield  Ins.  Co.  1  Sum.  434,  is  a  case  to  the 
same  point 

There  is  nothing  therefore,  in  the  form  in  which  the  descrip- 
tion of  the  building  and  of  its  uses  is  introduced  into  the  trans- 
action between  these  parties,  that  shuts  out  the  inquiry  whether 
it  was  intended  and  understod  by  them  to  be  in  the  nature  of 
an  express  warranty,  or  only  in  the  nature  of  a  representation. 
We  must,  therefore,  look  at  the  whole  contract,  its  terms  and 
its  objects,  and  thus  ascertain  the  meaning  of  the  parties  in  the 
particulars  referred  to. 

It  can  hardly  be  supposed  that  it  was  their  intention  the 
plaintiff  should  be  bound  by  his  description  to  such  an  extent 
that  its  accuracy,  in  every  particular,  should  form  a  condition 
in  the  contract.  If  so,  its  benefits  would  be  forfeited  if  the 
third  story,  which  was  occupied  as  a  cabinet-maker's  shop, 
which  was  of  a  hazardous  description,  was  in  fact  vacant,  al- 
though that  state  of  things  was  clearly  for  the  advantage  of  the 
underwriting  party.  The  case  of  Catlin  v.  Springfield  Ins.  Co. 
1  Sura.  434,  was  in  that  particular  like  the  present ;  and  it  was 
held  that  where  the  premises  were  described  as  "at  present 
occupied  as  a  dwelling-house,  but  to  be  occupied  hereafter  as 
a  tavern,"  it  was  a  mere  representation  and  not  a  warranty ; 
and  that  the  risk  continued,  though  the  premises  were  vacant. 

We  conclude,  therefore,  that  the  words  in  which  the  applica- 
tion describes  the  premises  as  occupied  by  tenants,  including  a 
cabinet-maker  tenant  in  the  third  story,  were  merely  represen- 
tation, and  not  express  warranty ;  and  that  the  plaintiff  is  bound 
by  them  no  further  than  they  were  material.  They  were  mate- 
rial if  they  were  such  as  may  be  supposed  to  have  had  a  bear- 
ing upon  the  contract,  and  to  have  influenced  the  defendant  in 
adjusting  its  terms ;  and  a  misrepresentation  of  any  fact  that 
is  not  material,  does  not,  as  has  been  said,  avoid  the  contract. 

Whether  the  misrepresentation  was  or  was  not  material  is 
a  question  for  the  jury.  The  authorities  on  this  point  are  nu- 
merous. Flirm  v.  Headlam,  9  B.  &  C.  693 ;  Hall  v.  Cooper,  14 
East,  479 ;  Mackay  v.  Rhinelander,  1  Johns.  Cas.  408  ;  Williams 
v.  Delafieldy  2  Caines,  329;  Farmers9  Ins.  Co.  v.  Snyder,  16 
Wendell,  481 ;  Curry  v.  ComHh  Ins.  Co.  10  Pick.  540. 
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The  case  finds  that  between  the  time  of  the  first  application 
and  the  fire  a  change  had  intervened  in  the  occupation  or  use 
of  the  building,  that  irfcreased  the  risk,  and  that  the  plaintiff 
did  not  advertise  the  company  of  that  change.  Bat  that,  too, 
was  matter  for  the  jury,  who  might  well  have  found,  notwith- 
standing, that  there  was  such  increase  of  risk  as  would  have 
been  regarded  by  the  parties  to  have  caused  a  higher  rate  of 
premium  to  have  been  exacted,  according  to  the  rules  of  the 
company. 

As  against  the  verdicf,  which  involves  the  consideration  of 
all  the  questions  by  the  jury,  it  is  not  the  province  of  this  court 
to  say  that  either  the  misrepresentation  or  the  omission  was 
material. 

There  must,  therefore,  be  Judgment  on  the  verdict. 

See  note  to  Pirn  v.  Rogers,  ante,  p.  245. 


Addison   &  Clendenin  vs.  The  Kentucky  &  Louisville 
Insurance  Company.1 

(Court  of  Appeals,  Kentucky,  July  29,  1847.) 

Insurable  Interest.  —  Equitable  Title. 

By  the  charter  of  the  Kentucky  and  Louisville  Mutual  Insurance  Company,  they  may 
insure  estates  held  by  fee  simple  title,  or  any  less  estate;  but  the  nature  and  extent  of 
the  interest  insured  must  be  truly  set  forth. 

A  failure  to  express  in  the  policy  the  incumbrances  on  the  premises  avoids  the  policy 
by  the  express  terms  of  the  charter. 

Simpson,  J.,  delivered  the  opinion  of  the  court 
The  plaintiffs  in  error  having  procured  from  the  defendants 
an  insurance  to  the  amount  of  six  thousand  dollars,  on  a  three 
story  frame  building  situated  in  the  city  of  Louisville,  known 
as  Atkinson's  Mills,  brought  this  action  of  covenant  upon  the 
policy,  alleging  the  destruction  by  fire  of  the  property  insured, 
and  the  refusal  of  the  defendants  to  pay  them  the  loss  which 
they  have  sustained. 

The  interest  which  the  plaintiffs  had  in  the  property  at  the 
i  7  B.  Monroe,  470. 
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time  of  the  insurance  is  set  forth  in  their  declaration,  and  ap- 
pears to  have  consisted  in  a  lien  to  secure  the  payment  of  a 
debt  on  John  Atkinson,  for  upwards  o{  nine  thousand  dollars. 
The  deed  by  which  this  lien  is  secured  to  the  plaintiffs  also  cre- 
ates a  lien  upon  the  same  property  in  favor  of  other  individuals, 
to  the  amount  of  several  thousand  dollars,  and  places  the  cred- 
itors upon  an  equal  footing,  no  debt  having  a  preference  or 
priority  given  to  it  by  the  terms  of  the  conveyance.  The  estate 
of  the  assured  in  the  property  is  expressed  in  the  policy  as  con- 
sisting of  a  mortgage  or  lien  thereon,  and  the  policy  purports  to 
have  been  made  for  the  purpose  of  covering  the  sum  of  six 
thousand  dollars  of  their  interest,  but  fails  to  set  forth  or  ex- 
press the  additional  incumbrance  on  the  property  created  by 
the  same  deed. 

A  demurrer  to  the  declaration  having  been  overruled,  the  de- 
fendants filed  a  plea,  alleging  in  substance  that  the  plaintiffs, 
not  having  the  legal  title  to  the  property  insured  by  the  policy, 
and  only  having  a  lien  thereon  with  others  named  in  the  same 
conveyance,  fraudulently  failed  to  disclose  to  the  defendants 
all  the  incumbrances  on  the  property,  and  fraudulently  failed  to 
have  all  the  incumbrances  expressed  in  the  policy,  as  required 
by  the  13th  section  of  the  charter  granted  to,  and  incorporating, 
the  company,  and  of  setting  forth  the  names  of  the  persons 
having  the  liens,  and  also  alleging  that  the  liens  mentioned 
were  existing  liens  at  the  date  of  the  policy. 

The  plaintiffs  having  filed  a  demurrer  to  this  plea,  which  was 
overruled,  they  filed  a  replication,  admitting  the  existence  of 
the  alleged  liens  on  the  property  at  the  date  of  the  policy,  and 
after  denying  that  they  fraudulently  failed  to  disclose  to  the  de- 
fendants all  the  incumbrances  on  the  property  insured,  alleged 
that  they  did  in  good  faith  disclose  their  interest  to  the  defend- 
ants at  the  time  the  policy  was  made,  and  after  such  disclosure 
the  policy  was  issued  in  the  shape  in  which  it  is  presented  to 
the  court. 

The  defendants  having  demurred  to  this  replication,  and  the 
demurrer  having  been  sustained,  and  the  plaintiffs  having  de- 
termined to  abide  by  their  replication,  and  not  to  plead  further, 
a  judgment  for  the  defendants  was  rendered  by  the  court 

The  right  of  the  plaintiffs  to  a  recovery  against  the  defend- 
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ants  depends  upon  two  inquiries:  First,  was  their  interest  in 
the  property  destroyed  such  as  authorized  them  to  effect  an  in- 
surance thereon  ?  And  if  it  were,  is  the  instrument  vitiated  by 
the  failure  to  have  the  additional  incumbrance  on  the  property 
insured  specified  and  expressed  in  the  policy  itself? 

The  act  to  incorporate  the  Kentucky  and  Louisville  Mutual 
Insurance  Company,  authorized  the  company  to  insure  all  the 
real  and  personal  property  in  the  state  of  Kentucky,  except 
books  of  accounts,  written  securities,  or  evidences  of  debt,  tide 
deeds,  manuscripts,  or  writings  of  any  description,  money  or 
bullion,  which  articles,  not  being  deemed  objects  of  insurance, 
the  company  are  prohibited  to  insure.  Chemical  establish- 
ments, oil-mills,  alcohol,  turpentine,  and  various  other  enu- 
merated articles  of  the  same  description,  are  not  deemed  in- 
surable, on  account  of  their  inflammable  nature,  and  under  the 
charter  no  insurance  can  be  extended  to  them. 

The  property  insured  being  an  establishment  for  the  manu- 
facture of  flour,  it  is  not  pretended  that  it  is  of  a  character 
which  precludes  its  insurance  under  the  charter,  but  it  is  urged 
that  the  owner  alone  could  have  it  insured,  and  that  persons 
having  merely  a  lien  on  it,  to  secure  the  payment  of  a  debt, 
have  not  such  an  interest  as  authorizes  them  to  effect  an  insur- 
ance on  the  property. 

Any  individual  having  an  estate  in  those  erections  which  are 
insurable  under  the  charter,  whether  it  be  a  fee  simple  title  to 
the  property,  or  any  less  estate,  may,  according  to  the  provis- 
ions of  the  charter,  have  the  property  insured  under  the  restric- 
tion alone,  that  the  true  nature  and  extent  of  the  title,  and  all 
incumbrances  affecting  its  value,  be  fully  and  fairly  expressed 
in  the  policy.  A  lien  upon  real  property  to  secure  the  payment 
of  a  debt,  is  clearly  an  interest  therein  vested  in  the  creditor, 
and  although  it  is  only  an  equitable  one,  there  is  nothing  in  the 
charter  which  excludes  the  owners  of  equitable  interests  from 
the  benefit  of  its  provisions,  or  confines  them  to  the  owners  of 
legal  estates.  We  are,  therefore,  of  the  opinion  that  the  estate 
which  is  created  by  a  mortgage  on  real  property,  or  by  a  deed 
giving  a  lien  to  secure  the  payment  of  a  debt,  is  such  an  estate 
as  under  the  charter  authorizes  an  insurance  on  the  property  by 
the  holder  of  the  mortgage  or  lien,  and  that  the  plaintiffs  bad  a 
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right  to  have  the  property  included  in  their  policy  insured,  for 
the  purpose  of  guarding  against  the  loss  of  their  debt  by  the 
destruction  of  the  property  bound  for  its  payment  A  debt  is 
not  itself  a  proper  object  of  insurance,  neither  is  the  title  to  the 
estate,  or  any  interest  which  an  individual  may  have  in  it;  but 
the  property  itself  may  be  insured  as  a  means  of  securing  the 
assured  by  the  preservation  of  the  property  from  the  loss  of  his 
interest,  whatever  it  may  be. 

The  decision  of  the  next  point  of  inquiry  depends  on  the 
provisions  of  the  thirteenth  section  of  the  act  incorporating  the 
company.  That  act  is  in  the  following  words :  "  Said  company 
may  make  insurance  for  any  term  not  exceeding  ten  years,  and 
any  policy  of  insurance  issued  by  said  company,  signed  by  the 
president  and  countersigned  by  the  secretary,  shall  be  deemed 
valid  and  binding  on  said  company  in  all  cases  where  the  in- 
sured has  a  title  in  fee  simple,  unincumbered,  to  the  building 
or  buildings  insured,  and  to  the  land  covered  by  the  same ;  but 
if  the  insured  have  a  less  title  therein,  or  if  the  premises  be 
incumbered,  the  policy  shall  be  void,  unless  the  true  title  of 
the  assured  and  the  incumbrance  on  the  premises  be  expressed 
therein." 

The  policy  obtained  by  the  plaintiffs  contains  no  specification 
of  the  other  coexisting  liens  on  the  property,  and  the  question 
arises  whether  this  provision  in  the  charter  applies  exclusively 
to  the  case  of  an  insurance  by  the  legal  title  holder,  or  whether 
it  applies  to  all  cases  where  an  insurance  is  effected.  Every 
reason  which  requires  the  legal  title  holder  to  state  the  nature 
and  condition  of  his  title  and  the  existing  incumbrances  on  the 
property,  and  to  have  them  expressed  on  the  face  of  the  policy, 
applies  with  equal  force  and  urgency  to  those  who  do  not  own 
the  property  absolutely,  but  only  an  interest  in  it  And  when 
the  extent  of  that  interest  is  liable  to  be  affected,  as  in  the 
present  instance,  by  other  coexisting  liens,  which  may  have  the 
effect  of  reducing  the  actual  value  of  the  interest  of  the  assured 
in  the  property  embraced  in  the  policy,  even  below  the  sum  for 
which  the  insurance  has  been  obtained,  the  propriety  of  the 
requisition  becomes  perfectly  obvious.  The  position  is  not  that 
merely  the  incumbrances  on  the  interest  or  title  of  the  assured 
should  be  made  known  and  expressed  in  the  policy.     Every 
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incumbrance  on  the  property,  which  by  its  operation  necessarily 
affects  the  extent  and  value  of  that  interest  or  title,  must  be 
expressed.  The  reason  of  this  is  perfectly  evident.  The 
amount  of  an  insurance  is  regulated  by  the  value  of  the  in- 
terest  of  the  assured  in  the  property.  Good  faith,  therefore, 
requires  that  everything  known  to  the  assured  affecting  that 
value  should  be  fully  disclosed  and  communicated  to  the  in- 
surers. 

As  the  charter  explicitly  declares  the  policy  void  unless  the 
incumbrances  on  the  premises  be  expressed  on  its  face,  and  as 
other  incumbrances  existed  on  the  property  insured  besides  that 
held  and  owned  by  the  plaintiffs  created  by  the  same  convey- 
ance, and  consequently  known  to  them,  and  calculated  seriously 
to  affect  the  extent  of  their  interest,  of  which  no  mention  is 
made  in  the  policy,  it  results  that  it  is  void  under  the  charter, 
utiles  the  plaintiffs,  by  their  replication,  have  manifested  some 
reason  why  the  defendant  should  be  liable,  notwithstanding 
this  omission  in  the  policy. 

Had  the  replication  alleged  a  full  disclosure  to  the  defend- 
ants of  the  nature  of  the  plaintiffs'  title  to  the  property,  and  of 
the  other  liens  existing  upon  it,  calculated  to  affect  their  inter- 
ests, and  a  failure  on  the  part  of  the  defendants  to  insert  it  in 
the  policy  issued  by  them,  it  might  form  a  very  serious  and 
important  question,  whether,  under  such  circumstances,  inas- 
much as  the  defendants  make  the  policy  themselves,  an  omis- 
sion on  their  part  to  insert  in  it  every  fact  disclosed  by  the 
assured,  which  was  necessary  to  its  validity,  should  not  be 
regarded  as  fraudulent,  and  their  liability  as  existing,  if  not  in 
a  court  of  law,  at  least  in  equity,  notwithstanding  such  fraud- 
ulent omission.  But  as  the  plaintiffs  do  not  allege  in  their 
replication  that  they  disclosed  to  the  defendants  the  existence 
of  the  other  liens  upon  the  property,  but  only  alleged  that  they, 
in  good  faith,  disclosed  the  nature  of  their  own  interest,  which 
fact  is  shown  by  the  policy  itself,  this  question  is  not  presented 
by  the  pleadings,  and  consequently  is  not  now  decided.  As 
the  deed  creating  the  lien  formed  a  part  of  the  plaintiffs9  decla- 
ration, and  showed  that  other  liens  had  existed  on  the  property 
besides  that  of  the  plaintiffs,  which  must  necessarily  have  been 
known  to  them,  and  were  not  expressed  in  the  policy,  the  dec- 
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laration  itself  would  have  been  bad,  had  it  shown  that  those 
liens  were  valid  and  subsisting  at  the  date  of  the  policy.  This 
fact  is  alleged  by  the  defendants  in  their  plea,  and  admitted  by 
the  plaintiffs  in  their  replication. 

Inasmuch,  therefore,  as  the  policy  sued  on  is  void  for  failing 
to  mention  on  its  face  the  coexisting  liens  on  the  property 
insured,  and  as  the  plaintiffs  have  failed  to  plead  any  fact 
which  forms  a  legal  excuse  for  this  omission,  it  follows  that  the 
judgment  of  the  court  below  sustaining  the  demurrer  to  their 
replication  is  correct. 

Wherefore,  said  judgment  is  affirmed. 

Duncan  Sf  Ripley,  for  plaintiffs. 

Guthrie,  for  defendants. 


Abner  Post  vs.  The  Hampshire  Mutual  Fire  Insurance 

Company.1 

(Supreme  Court,  Massachusetts,  September  Term,  1847.) 

Damages.  —  Three  fourths  Value. 

In  cases  of  fire  insurance,  the  assured  is  entitled  to  recover  the  amount  of  the  real  loss 
sustained  by  him,  if  it  be  within  the  amount  insured,  without  distinction  between  a  par- 
tial and  total  loss.  Therefore,  where  an  insurance  was  effected  for  a  sum  above  three 
fourths  the  real  valuation  of  the  property,  in  a  company  restricted  to  insurance  within 
three  fourths  the  value,  and  a  total  loss  occurred  exceeding  in  amount  the  sum  insured, 
held,  that  the  assured  was  entitled  to  recover  a  sum  equal  to  three  fourths  the  real  value 
of  the  property. 

The  case  is  stated  in  the  opinion. 

W.  O.  Bates,  for  the  plaintiff. 

R.  A.  Chapman,  for  the  defendants. 

Shaw,  C.  J.  The  only  question  is,  for  what  sum,  according 
to  the  finding  of  the  jury,  judgment  shall  be  entered. 

In  cases  of  fire  insurance,  the  insured  is  entitled  to  the  amount 
of  the  real  loss  sustained  by  him,  if  it  be  within  the  amount 
insured,  without  regard  to  the  distinction  between  a  total  and 
a  partial  loss,  as  in  cases  of  marine  insurance.  Liscom  v. 
Boston  Mutual  Fire  Insurance  Company,  9  Met  205.2     In  the 

i  12  Met.  555.  2  Ante,  p.  393. 
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present  case,  the  insurance  was  $500  on  the  house,  which  was 
valued  at  $750  and  $500  on  furniture,  which  was  not  valued. 
By  the  charter  of  the  defendants  (St.  1829,  c  72),  they  cannot 
insure  to  any  amount  exceeding  three  fourths  of  the  value  of  the 
property  insured  ;  and  they,  in  the  rules  and  regulations  adopted 
by  them,  reserved  a  right  to  have  a  valuation  made  anew,  in  case 
of  loss,  without  regard  to  the  valuation  in  the  policy.  The  jury 
have  found  the  value  of  the  house  to  be  $600,  and  of  the  furni- 
ture $400 ;  and  it  is  conceded  by  the  defendants  that  the  actual 
loss  on  each  subject  exceeded  the  amount  insured.  We  are  of 
opinion,  therefore,  that  the  plaintiff  is  entitled  to  recover  three 
fourths  of  these  two  sums,  —  to  wit,  $450  on  the  house,  and 
$300  on  the  furniture,  —  with  interest ;  and  the  verdict  is  to  be 
amended,  and  judgment  to  be  entered  accordingly. 


Luke  Hart  et  aU  vs.  The  Western  Railroad  Corporation. 

(Supreme  Court,  Massachusetts,  September  Term,  1847.) 
Fire  communicated  by  Locomotive.  —  Equitable  Assignment.  —  Action* 

Under  the  act  of  1840,  ch.  86,  §  1,  a  person  is  entitled  to  recover  from  a  railroad  corpora- 
tion damages  caused  by  fire,  though  the  fire  be  communicated  from  a  fire  in  a  building 
on  the  opposite  side  of  a  street  sixty  feet  wide,  which  latter  building  took  fire  from  a 
a  locomotive  owned  by  the  corporation. 

The  fact  that  an  insurance  office  has  paid  a  loss  occurring  in  this  way  will  not  bar  an 
action  by  the  owner  of  the  building  against  the  railroad  corporation  also. 

The  owner  of  the  building  in  such  case  becomes  trustee  of  the  insurance  office ;  and  the 
latter,  by  indemnifying  the  former,  may  sue  the  railroad  in  the  former's  name. 

Trespass  on  the  case,  upon  an  agreed  statement  of  facts,  as 
follows :  — 

On  the  9th  of  July,  1845,  a  carpenter's  shop,  owned  by 
William  W.  Boyington,  adjoining  the  railroad  track  of  the  de- 
fendants, near  their  passenger  depot  in  Springfield,  was  de* 
stroyed  by  fire  communicated  by  the  locomotive  engine  of  the 
defendants.  There  was  a  high  wind,  which  wafted  sparks  from 
this  shop,  while  it  was  burning,  over  Lyman  Street,  sixty  feet, 
upon  the  dwelling-house  of  the  plaintiffs,  and  set  it  on  fire, 
whereby  it  was  partially  consumed. 

*  13  Met  99. 
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The  plaintiffs  were  insured  by  the  Springfield  Mutual  Fire 
Insurance  Company,  who  requested  the  plaintiffs  to  commence 
a  suit  against  the  defendants,  to  compel  payment  by  them  of 
the  plaintiffs'  loss,  and  offered  to  indemnify  the  plaintiffs  from 
costs,  and  to  save  them  harmless  in  reference  to  said  suit.  The 
plaintiffs  refused  to  commence  a  suit,  as  requested,  but  de- 
manded the  amount  of  their  loss  of  the  said  insurance  com- 
pany, who  paid  the  same,  first  notifying  the  defendants  that 
tbey  did  not  intend  thereby  to  relinquish  any  claim  which  they 
might  have  against  the  defendants  for  the  amount,  in  their  o,wn 
or  in  the  plaintiffs'  names.  The  insurance  company,  in  the 
name  of  the  plaintiffs,  then  brought  this  action  to  recover  the 
amount  paid  by  said  company  to  the  plaintiffs.  After  the  ac- 
tion was  commenced,  and  before  the  entry  of  the  writ,  the 
plaintiffs  executed  an  instrument,  declaring  that  they  had  re- 
ceived payment  of  their  loss,  of  the  insurance  company ;  that 
tbey  had  no  claim  against  the  defendants ;  that  they  (the  plain- 
tiffs) had  not  authorized  the  commencement  of  this  action 
against  the  defendants,  and  did  not  wish  to  have  it  prosecuted  ;. 
and  fully  releasing  any  claim  which  they  might  have  against 
the  defendants  on  account  of  said  loss. 

At  the  May  term  of  this  court,  in  1847,  the  case  was  opened 
to  the  jury,  and  the  defendants  presented  the  aforesaid  release 
from  the  plaintiffs,  and  contended  that  the  insurance  company, 
in  consequence  of  this  release,  could  not  maintain  this  action. 
The  court  ruled,  that  receiving  payment  of  the  loss  by  the 
plaintiffs  of  the  insurance  company  constituted  an  equitable 
assignment,  by  the  plaintiffs,  to  the  company,  of  any  claim  they 
might  have  had.  Whereupon  the  parties  agreed  upon  the  facts 
before  recited  in  relation  to  the  origin  of  the  fire. 

In  case  the  court  are  of  opinion  that  receiving  payment,  by 
the  plaintiffs,  of  the  insurance  company,  amounted  to  an  equita- 
ble assignment  by  them  of  auy  claim  they  might  have  had 
against  the  defendants ;  that  the  release  referred  to  was  in  fraud 
of  the  insurance  company ;  and  that  the  defendants  are  liable 
for  the  loss,  on  the  facts  stated,  the  plaintiffs  are  to  have  judg- 
ment for  the  sum  of  $623.65  damages,  and  interest  on  this  sum, 
from  the  14th  of  November,  1845.  Otherwise,  the  plaintiffs  are 
to  become  nonsuit. 

you.  zx-  36 
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J.  Willard  $f  R.  A.  Chapman,  for  the  plaintiff's. 

Phelps,  for  the  defendants. 

Shaw,  C.  J.  This  is  an  action  of  6 rat  impression,  and  is,  we 
believe,  the  first  brought  upon  the  St.  of  1840,  c.  85,  involving 
the  present  question.  The  action  is  brought,  in  fact,  by  the 
Springfield  Mutual  Fire  Insurance  Company,  for  their  own  ben- 
efit, in  the  name  of  the  present  plaintiffs,  under  the  circum- 
stances mentioned  in  the  agreed  statement  of  facts,  on  which 
the  case  was  submitted  to  our  decision. 

1.  The  first  question  in  order,  it  appears  to  us,  is,  whether, 
upon  the  /acts  stated,  the  defendants  were  liable  to  anybody, 
arid  for  any  loss,  by  force  of  St  1840,  c  85 ;  the  defendants  in- 
sisting that  the  case  is  not  within  the  statute.  The  statute  pro- 
vides, §  1,  that,  "when  any  injury  is  done  to  a  building  or 
other  property  of  any  person  or  corporation,  by  fire  communi- 
cated by  a  locomotive  engine  of  any  railroad  corporation,  the 
said  railroad  corporation  shall  be  held  responsible,  in  damages, 
to  the  person' or  corporation  so  injured."" 

It  is  contended  that  the  plaintiffs'  building  was  not  burnt 
by  fire  communicated  by  a  locomotive  engine,  within  the  mean- 
ing of  the  statute.  And  the  case  certainly  presents  a  question 
of  great  importance,  and  of  great  difficulty.  On  the  one  hand, 
if  the  word  " communicated"  is  used  in  the  broad  sense  in 
which,  without  force  or  violence  done  to  the  language,  it  may 
be,  to  include  all  burnings,  when  a  fire  is  communicated  by  the 
engine  directly  to  one  building,  and  thence  by  natural  and  ordi- 
nary means  extending  to  others,  without  the  intervention  of 
any  other  means,  the  effect  would  be  to  charge  the  railroad 
company  with  damages  to  an  unlimited  amount,  when  a  fire, 
thus  originating  in  a  village  or  city,  has  spread  into  a  wide  con- 
flagration. The  argument  is  earnestly  urged,  that  the  legisla- 
ture could  not  have  intended  to  impose  a  responsibility  so 
serious  and  alarming ;  and  it  is  insisted  that  the  term  "  com- 
municated "  will  bear,  and  ought  to  receive,  a  construction  more 
limited,  so  as  to  restrain  the  operation  of  the  statute  to  the  case 
where  the  very  particles  of  fire  which  fall  upon,  and  kindle  the 
flame  in,  the  building  burnt,  must  have  emanated  from  the 
engine  itself,  without  the  intervention  of  any  other  object.  If 
bo  restricted  a  sense  as  the  latter  had  been  intended  by  the 
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legislature,  it  seems  strange  that  they  did  not  add  some  qualify- 
ing word,  as  " immediately "  or  u directly,"  to  the  word  "com- 
municated." Perhaps  some  light  may  be  derived  from  a  sub- 
sequent clause  in  the  same  section  of  the  statute,  which 
provides,  that  "  any  railroad  corporation  shall  have  an  insurable 
interest  in  the  property  for  which  it  may  be  so  held  responsible 
in  damages,  along  its  route,  and  may  procure  insurance  thereon 
in  its  own  behalf."  These  latter  words,  we  think,  describe 
buildings  being  near  and  adjacent  to  the  route  of  the  railroad, 
so  as  to  be  exposed  to  the  danger  of  fire  from  engines,  but  with- 
out limiting  or  defining  any  distance.  In  this  view  of  the 
statute,  it  seems  difficult  to  lay  down  any  general  rule.  From 
the  language  made  use  of,  we  cannot  think  it  was  intended  to 
limit  its  operation  to  the  very  first  building  which  might  be 
touched  with  a  spark  or  other  fire  from  the  engine,  and  not  ex- 
tend it  to  another  building,  contiguous  though  it  may  be,  but 
belonging  to  another  owner,  which  must  necessarily  burn  with 
it. 

In  the  present  case,  the  fire  was  transmitted,  by  ordinary  and 
natural  means,  from  the  shop  first  touched  by  sparks  from  the 
engine,  to  the  plaintiffs'  dwelling-house,  immediately  across  a 
street  not  very  wide.  The  building  burnt  was,  then,  near  the 
route  of  the  railway.  Under  these  circumstances,  the  court  are 
of  opinion,  that  the  plaintiffs'  house  was  injured  by  fire  com- 
municated by  the  locomotive  engine  of  the  defendants,  within 
the  true  meaning  of  this  statute,  and  that  they  are  thereby  held 
responsible  in  damages  to  the  plaintiffs,  the  persons  injured. 

2.  The  next  question  is,  whether  the  insurance  companyj 
having,  pursuant  to  their  contract  of  indemnity,  paid  the  loss  to 
the  plaintiffs,  are  entitled  to  maintain  this  suit  in  the  plaintiffs' 
name,  but  for  their  own  benefit,  to  recover  the  damages  to 
which  the  defendants  are  liable  by  the  statute. 

We  consider  this  to  be  a  statute  purely  remedial,  and  not 
penal.  Railroad  companies  acquire  large  profits  by  their  busi- 
ness. But  their  business  is  of  such  a  nature  as  necessarily  to 
expose  the  property  of  others  to  danger;  and  yet,  on  account  of 
the  great  accommodation  and  advantage  to  the  public,  com- 
panies are  authorized  by  law  to  maintain  them,  dangerous 
though  they  are,  and  so  they  cannot  be  regarded  as  a  nuisance. 
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The  manifest  intent  and  design  of  this  statute,  we  think,  aod 
its  legal  effect,  are,  upon  the  considerations  stated,  to  afford 
some  indemnity  against  this  risk  to  those  who  are  exposed  to 
it,  and  to  throw  the  responsibility  upon  those  who  are  thus 
authorized  to  use  a  somewhat  dangerous  apparatus,  and  who 
realize  a  profit  from  it.  This  indemnity,  provided  by  law 
against  a  special  risk,  may  be  considered  as  a  quality  annexed 
to  the  estate  itself,  and  passing  with  it  to  any  and  all  persons 
who  may  stand  in  the  relation  of  owners,  however  divided  and 
distributed  such  ownership  may  be.  The  effect  of  the  statute 
is  to  diminish  the  specific  risk  to  which  such  buildings  may  be 
exposed,  from  their  proximity  to  the  railroad,  and  in  this  respect 
to  put  them  upon  an  equality  with  other  risks. 

Now,  when  the  owner,  who  primd  facie  stands  to  the  whole 
risk,  and  suffers  the  whole  loss,  has  engaged  another  person  to 
be  at  that  particular  risk  for  him,  in  whole  or  in  part,  the  owner 
and  the  insurer  are,  in  respect  to  that  ownership  and  the  risk 
incident  to  it,  in  effect  one  person,  having  together  the  beneficial 
right  to  an  indemnity  provided  by  law  for  those  who  sustain  a 
loss  by  that  particular  cause.  If,  therefore,  the  owner  demands 
and  receives  payment  of  that  very  loss  from  the  insurer,  as  he 
may,  by  virtue  of  his  contract,  there  is  a  manifest  equity  in 
transferring  the  right  to  indemnity,  which  he  holds  for  the  com- 
mon benefit,  to  the  assurer.  It  is  one  and  the  same  loss,  for 
which  he  has  a  claim  of  indemnity,  and  he  can  equitably  re- 
ceive but  one  satisfaction.  So  that,  if  the  assured  first  applies 
to  the  railroad  company  and  receives  the  damages  provided,  it 
diminishes  his  loss  pro  tanto,  by  a  deduction  from,  and  growing 
out  of  a  legal  provision  attached  to  and  intrinsic  in,  the  subject 
insured.  The  liability  of  the  railroad  company  is,  in  legal 
effect,  first  and  principal,  and  that  of  the  insurer  secondary ; 
not  in  order  of  time,  but  in  order,  of  ultimate  liability.  The 
assured  may  first  apply  to  whichever  of  these  parties  he 
pleases;  to  the  railroad  company,  by  his  right  at  law,  or  to  the 
insurance  company,  in  virtue  of  his  contract  But  if  he  first 
applies  to  the  railroad  company,  who  pay  him,  he  thereby 
diminishes  his  loss,  by  the  application  of  a  sum  arising  out  of 
the  subject  of  insurance,  to  wit,  the  building  insured,  and  his 
claim  is  for  the  balance.     And  it  follows,  as  a  necessary  conse- 
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quence,  that  if  he  first  applies  to  the  insurer,  and  receives  his 
whole  loss,  he  holds  the  claim  against  the  railroad  company  in 
trust  for  the  insurers.  Where  such  an  equity  exists,  the  party 
holding  the  legal  right  is  conscientiously  bound  to  make  an 
assignment,  in  equity,  to  the  person  entitled  to  the  benefit;  and 
if  he  fails  to  do  so,  the  cestui  que  trust  may  sue  in  the  name  of 
the  trustee,  and  his  equitable  interest  will  be  protected. 

But  we  think  this  position  is  exceedingly  well  sustained  by 
authorities.  A  case,  very  much  in  point  in  principle,  is  that  of 
Mason  v.  Sainsbury,  first  reported  as  a  manuscript  case  in  Mar- 
shall on  Insurance  (1st  Amer.  ed.  691),  and  since  in  3  Doug.  61. 
It  was  an-  action  against  the  hundred,  brought  on  the  riot  act, 
to  recover  damage  sustained  by  the  plaintiff  in  the  riots  of  1780. 
The  plaintiff  had  an  insurance  on  which  he  had  recovered,  the 
insurance  office  having  paid  him  without  suit ;  and  this  action 
was  brought  in  the  name  of  the  plaintiff,  with  his  consent,  for 
the  benefit  of  the  insurance  company.  It  was  decided  by  Lord 
Mansfield  and  the  whole  court,  that  the  plaintiffs  were  entitled 
to  recover.  Buller,  J.,  said  it  was  to  be  treated  as  an  indem- 
nity, in  which  the  principle  is,  that  the  insurer  and  the  insured 
are  as  one  person,  and  the  paying  by  the  insurer,  before  or  after, 
can  make  no  difference.  The  same  doctrine  was  fully  recog- 
nized by  the  court  of  king's  bench,  in  1823,  in  the  case  of 
Clark  v.  The  Hundred  of  Blything,  3  Dowl.  &  Ryl.  489,  and  2 
Barn.  &  Cres.  254.  It  goes  upon  the  ground,  that  the  hundred 
are  liable  at  all  events,  and  the  private  contract  of  insurance, 
dividing  the  risk,  makes  no  difference  in  the  owner's  right  to 
recover.  It  was  likened  by  Lord  Mansfield  and  Ash  hurst,  J., 
in  3  Doug.  61,  to  the  case  of  abandonment,  in  marine  insur- 
ance, where  the  insurer  is  constantly  put  in  the  place  of  the 
insured. 

A  similar  case  afterwards  came  before  the  court  of  common 
pleas,  in  1838,  and  was  very  elaborately  argued,  and  the  prin- 
ciples above  stated  confirmed.  Yates  v.  Whyte,  4  Bing.  N.  C. 
272,  and  5  Scott,  640.  It  was  a  case  of  collision  at  sea,  in 
which  the  plaintiff  claimed  damages,  sustained  by  reason  of 
the  defendant's  vessel  having  run  foul  of  his  vessel,  through  the 
defendant's  negligence.  The  plaintiff  had  recovered  of  the 
underwriters  on  his  vessel  a  certain  sum  for  the  same  loss,  and 
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the  defendant  contended  that  this  sura  should  be  deducted ;  hot 
it  was  held  that  this  was  no  answer,  and  that  the  sum  thus  paid 
by  the  insurers  ought  not  to  be  deducted.  This  case  was  also 
distinguishable  from  the  former  in  this  respect ;  that,  in  this  the 
suit  was  not  brought  at  the  instance  of  the  insurers.  But  the 
court  clearly  intimated  that  the  owners,  having  au  absolute 
right,  could  recover  their  damages  in  that  suit,  and  that  if, 
under  an  indemnity  against  the  same  loss,  he  had  already  re- 
ceived payment,  the  money  recovered  in  this  suit  would  be  held 
in  trust  for  the  insurers  who  had  thus  paid.  It  would  be  in  the 
nature  of  salvage,  received  by  the  assured  after  payment  of  a 
total  loss.  This  was  distinctly  held  by  Lord  Hardwicke,  in 
Randal  v.  Cockran,  1  Ves.  Sen.  98.  Where  owners  of  vessels 
unjustly  captured  by  the  Spaniards  had  received  compensation 
from  the  underwriters,  and  afterwards,  upon  letters  of  marque 
and  reprisal,  granted  by  the  government  against  the  Spaniards, 
the  owners  received  compensation,  it  was  decided  that  the 
owners  held  the  money,  so  received,  in  trust  for  the  underwrit- 
ers, in  the  nature  of  salvage.  This  was  a  case  in  chancery; 
but  where  the  same  principle  can  be  carried  into  effect  in  the 
ordinary  forms  of  proceeding,  in  a  court  of  law,  the  same  prin- 
ciple will  be  applied.  If  the  trust  consists  in  an  equitable  lia- 
bility to  pay  money,  it  will  be  recognized  and  enforced  in  a  suit 
at  law. 

It  is  clear  that  the  assured  has  a  right  to  recover  against  the 
insurer,  although  he  has  a  remedy,  at  the  same  time,  against 
the  party  by  law  liable.  Thus,  in  Cullen  v.  Butter^  5  M.  &  8. 
466,  it  is  stated  by  Lord  Ellenborough,  that  it  is  no  objection 
to  the  plaintiff's  right  to  recover  of  the  underwriter,  that  he 
may  have  a  right  also  to  recover  against  the  person  by  whose 
immediate  act  the  damage  was  occasioned.  This  being  true, 
and  it  being  also  true  that  a  recovery  against  the  underwriter 
is  no  bar  to  a  suit  by  the  assured  against  the  party  primarily 
liable,  it  follows,  as  a  necessary  consequence,  that  after  a 
payment  by  the  insurer,  by  compulsion  of  legal  process  or 
voluntarily,  the  assured  becomes  trustee  for  the  insurer,  and  by 
necessary  implication  makes  an  equitable  assignment  to  him 
of  the  right  so  to  recover.  See  opinion  of  Kent,  C.  Jn  in 
Grade  v.  New  York  Ins.  Co.  8  Johns.  245. 


Digit 


zed  by  GoOgk 


Franklin   Fire  Ins.  Co.  v.  Hamill,  6  Gill,  87.        567 


Indemnity.  — Instruction  to  Jury. 


There  is  a  more  recent  case  bearing  upon  the  question  of  the 
right  of  underwriters,  after  payment  of  a  loss,  to  claim  salvage, 
obtained  by  the  assured,  the  result  of  which  may  seem  opposed 
to  the  above  cases,  because  the  underwriters  did  not  recover 
back.  Brooks  v.  McDonnell,  1  Y.  &  Coll.  Exch.  Rep.  500.  But 
it  will  appear  from  that  case  that  the  doctrine  herein  above 
stated  was  affirmed  at  the  bar  and  by  the  court ;  and  that  the 
case  was  decided  upon  the  ground  that  an  abandonment  had 
been  refused,  and  a  certain  sum  had  been  paid  by  agreement, 
as  a  compromise  of  all  claims  on  both  sides. 

In  regard  to  the  right  of  the  insurance  company  to  sue  in  the 
name  of  the  assured,  we  think  the  cases  fully  affirm  the  posi- 
tion, that  by  accepting  payment  of  the  insurers,  the  assured  do 
implicitly  assign  their  right  of  indemnity,  from  a  party  liable, 
to  the  assured.  It  is  in  the  nature  of  an  equitable  assignment 
which  authorizes  the  assignee  to  sue  in  the  name  of  the  as- 
signor for  his  own  benefit ;  and  this  is  a  right  which  a  court  of 
law  will  support,  and  will  restrain  and  prohibit  the  assignor, 
from  defeating  it  by  a  release.  The  formal  discharge,  there- 
fore, given  by  the  nominal  plaintiffs  is  not  a  bar  to  the  action. 
See  Payne  v.  Rogers,  1  Doug.  407 ;  Whitehead  v.  Hughes,  2 
Crompt.  &  Mees.  318 ;  Phillips  v.  Clageli,  11  Mees.  &  Welsh. 
84 ;  Timan  v.  Leland,  6  Hill,  237  ;  Browne  on  Actions,  105. 

Judgment  for  the  plaintiffs. 

See  Quebec  Fire  Assur.  Co.  v.  St.  Louis,  111.  333  (1865) ;  Connecticut  Life  Ins.  Co. 

7MooreP.C.C.  286  (1851);  Rockingham  v.  New  York  fr  New  Haven  R.  Co.  25 

Mut.  Fire  Ins,  Co.  v.  Bosher,  39  Maine,  Conn.  265  (1856). 
253  (1855) ;  Peoria  Ins.  Co.  v.  Frost,  37 


The    Franklin   Fire    Insurance    Company   vs.    Alexander 

Hamill.1 

(Court  of  Appeals,  Maryland,  December,  1847.) 

Indemnity.  —  Instruction  to  Jury. 

A  contract  of  insurance  against  loss  is  one  of  indemnity.    The  right  to  recover  is  commen- 
surate with  the  loss  actually  sustained.    Any  evidence  condacing  to  show  the  loss  less 

i  6  Gill,  87. 
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than  that  claimed  would  be  admissible.  The  doctrine  relative  to  mitigation  of  damages 
has  no  application  to  such  a  case. 
In  an  action  of  covenant/ where  the  plaintiff  was  not  entitled  to  recover  unless  he  prored 
that  the  property  insured  was  destroyed  by  fire  ;  that  notice  of  the  loss,  and  an  estimate 
of  damage  sustained,  were  furnished  the  underwriter,  according  to  the  terms  of  the  pol- 
icy, it  is  error  in  the  county  court  to  instruct  the  jury,  that  the  plaintiff  is  entitled  t» 
recover,  in  such  a  form  as  to  take  from  them  the  consideration  of  the  fact  —  when  the 
fire  occurred,  and  assume  the  day,  or  that  notice  of  the  disaster  was  forthwith  commu- 
nicated, and  a  particular  account  of  loss  furnished  to  the  company. 

This  was  an  action  of  covenant,  commenced  on  the  30th 
August,  1842,  by  the  appellee  against  the  appellant,  to  recover 
for  a  loss  by  fire,  under  a  policy  of  insurance  of  the  appellant 
The  defendants  below  pleaded  that  they  had  not  broken  their 
covenant ;  and  the  parties  agreed  that  "  all  errors  in  pleading 
are  released,  and  any  matter  may  be  given  in  evidence  under 
the  above  plea,  which  might  be  given  in  evidence  under  any 
other  plea,  or  pleaded  :  provided,  notice  in  writing  of  the  sub- 
stance of  such  defence  be  given  four  weeks  before  the  trial." 

At  the  trial,  the  plaintiff  offered  in  evidence  the  policy  of  in- 
surance in  this  case,  which  it  was  admitted  was  executed  by 
the  defendants ;  the  destruction  by  fire  of  the  building,  in  which 
the  property  insured  by  the  policy  in  this  case,  viz. :  a  steam- 
engine,  and  the  macbiney  of  a  plaster-mill,  was  situated  ;  that  it 
was  damaged  by  fire,  which  occurred  on  the  20th  June,  1842 ;  an 
estimate  of  the  loss  by  fire,  made  out  by  one  Cassidy,  which  was 
left  with  the  defendants  on  the  15th  July,  1842,  and  amounted 
to  $4,140.47.  The  policy  required  that  all  persons  insured,  sus- 
taining any  loss  or  damage  by  fire,  are  forthwith  to  give  notice 
to  the  secretary,  and  as  soon  as  possible  after,  to  deliver  in  as 
particular  an  account  of  their  loss  or  damage  as  the  nature  of 
the  case  will  admit  of;  and  to  produce  to  the  company  satisfac- 
tory proof  thereof;  and  the  plaintiff  proved  by  said  Cassidy 
that  said  estimate  contained,  in  his  judgment  and  opinion,  the 
fair  and  just  value  of  the  loss  sustained  by  the  plaintiff  from 
said  fire.  And  further  proved,  by  said  Cassidy  and  other  wit- 
nesses, that  in  the  judgment  of  Cassidy  and  of  said  witnesses, 
the  engine  and  machinery  of  the  plaintiff,  damaged  by  said 
fire,  was,  before  said  fire,  worth  from  $3,500  to  $4,000. 

The  defendants  offered  to  give  evidence  by  Francis  H.  Smith, 
the  agent  of  the  defendants,  by  parol,  that  within  two  days  af- 
ter the  fire  occurred  in  this  case,  the  plaintiff  called  at  the  office 
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of  the  defendants,  and  notified  said  witness  of  the  fire ;  that 
said  witness  informed  the  plaintiff  that  he  must  make  out  his 
estimate  of  loss ;  that  within  two  or  three  days  after  said  fire 
occurred,  the  said  Smith,  as  agent  of  the  defendants,  examined 
the  damage  done  to  the  property  of  the  said  plaintiff,  insured 
by  the  policy  in  this  case,  and  finding  the  damage  trifling  in 
comparison  with  the  sum  insured  by  said  policy,  elected,  in  be- 
half of  defendants,  to  repair  said  insured  property,  under  the 
provisions  in  the  policy,  and  notified  said  plaintiff  of  such  elec- 
tion; and  informed  the  plaintiff,  within  three  days  from  the  oc- 
currence of  said  fire,  that  the  defendants  were  then  ready  to  re- 
pair said  insured  property  within  the  time  provided  in  the  pol- 
icy ;  but  that  if  said  property  should  be  repaired  before  the 
building  in  which  the  same  was  to  be  repaired  and  put  up  was 
roofed  in  and  repaired,  that  said  insured  property,  so  repaired, 
would  be  liable  to  injury  from  exposure  to  weather,  &c. ;  and 
that  at  said  interview  between  said  plaintiff  and  the  agent  of 
the  defendants,  as  also  at  several  other  interviews,  it  was  dis- 
tinctly agreed  and  understood  between  them,  that  for  the  bene- 
fit of  said  plaintiff,  and  to  preserve  his  property  from  such  dam- 
age by  weather,  &c,  that  the  time  within  which  said  insured 
property  was  to  be  repaired  and  restored,  according  to  the  pro- 
visions contained  in  the  policy  in  this  case,  should  be  enlarged 
and  extended,  and  the  repairs  and  restoration  of  said  insured 
property  dispensed  with,  and  postponed  until  the  building,  in 
which  the  same  was  located,  should  be  repaired  and  made  fit  to 
receive  said  insured  property  ;  that  in  pursuance  of  said  last 
mentioned  agreement,  said  witness  went  on  to  repair  said  build- 
ing with  all  possible  dispatch  ;  that  within  three  days  after  said 
fire,  said  witness  employed  Wells,  Miller  &  Clark,  machinists, 
to  repair  said  insured  property,  who  took  said  property  in 
charge;  and  that  as  soon  as  said  building  was  roofed  in  and 
repaired,  said  insured  property  was  repaired,  and  put  in  as  good 
order  and  condition  as  it  was  before  the  said  fire,  and  tendered 
the  plaintiff  by  the  following  letter :  — 

"  Agency  Franklin  Fire  Insurance  Co., 
"  Baltimore,  7th  October,  1842. 
"  Alexander  HamilC,  Esq.  —  Dear  Sir :     I  have  to  inform 
you  that  the  engine  and  plaster-mill  insured  for  you  in  this 
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office,  which  was  lately  damaged  by  fire,  is  now  in  complete  re- 
pair and  ready  for  you.  Should  any  part  of  the  work  not  meet 
your  approbation,  you  will  please  point  it  out,  and  if  the  com- 
plaint be  well  founded,  it  shall  be  attended  to. 

"  F.  H.  Smith,  Agent. 
(Indorsed.)     "  Alexander  Hamill,  Esq.,  present." 

But  that  he  refused  to  receive  the  same  by  bis  reply  to  said 
letter :  — 

"  Sir:  I  have  your  extraordinary  note  of  7th  October,  given 
me,  after  your  company  had  violated  every  engagement,  and 
after  a  controversy  pending  for  the  recovery  of  the  amount  of 
your  insurance  and  suit  instituted  for  redress.  I  hardly  expected 
that  you  would  have  added  insult  to  injury  ;  but  after  the 
course  you  have  pursued,  what  should  I  not  expect  from  you  ? 
44  Your  ob't  servant,  Alexander  Hamill. 

44  Oct.  8th,  1842. 

(Indorsed.)  "  Francis  H.  Smith,  Esq.,  Agent  of  Franklin 
Fire  Insurance  Company,  present." 

That  two  or  three  days  after  the  time  limited  for  the  repair 
of  the  insured  property  specified  in  the  policy  had  elapsed  — 
that  is  to  say,  on  the  20th  August,  1842  —  Mr.  Glenn,  as  coun- 
sel for  the  plaintiff,  called  at  the  office  of  the  defendants  and 
demanded  the  payment  of  the  amount  insured  by  the  policy, 
when  he,  the  witness,  informed  said  counsel  of  the  agreement 
between  said  plaintiff  and  defendants,  enlarging  the  time  for  the 
performance  of  the  said  repairs,  && 

The  witness  also  stated,  that  the  defendants  had  a  policy  on 
the  said  house  at  the  time  of  the  .fire,  and  elected  to  repair  the 
same.  The  defendants  further  offered  in  evidence  by  Wm.  C. 
Neale,  that  he  was  at  the  time  of  said  fire  clerk  for  the  defend- 
ants ;  and  that  he,  the  witness,  was  present  at  frequent  con- 
versations at  different  times,  between  the  plaintiff  and  Mr. 
Smith,  the  agent  of  the  defendants,  one  of  which  occurred  the 
day  after  the  fire,  in  which  it  was  agreed  and  understood 
between  said  plaintiff  and  said  agent,  that  the  time  limited  in 
the  policy  in  this  case,  for  the  repair*  and  restoration  of  the 
property  insured  by  the  policy  of  insurance  in  this  case,  should 
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be  enlarged  and  extended ;  and  that  said  repairs  and  restoration 
of  said  insured  property  should  be  postponed,  until  after  the 
roofing  in  and  repairing  the  building  in  which  said  insured 
property  was  located ;  that  the  defendants  were  ready  at  any 
time  after  said  fire  occurred  to  repair  said  insured  property,  and 
offered  the  plaintiff  to  repair  said  property  in  the  presence  of 
the  witness,  which  offer  said  plaintiff  declined,  and  preferred 
that  said  property  should  not  be  repaired  and  restored  until 
after  the  building,  in  which  the. same  was  located,  should  be 
roofed  in  and  repaired;  and  that  in  consequence  of  said  ar- 
rangement, said  insured  property  was  not  repaired  within  the 
time  limited  in  the  policy. 

The  defendants  further  offered  in  evidence  by  Wells  and 
Thomas  J.  Matthews,  practical  machinists,  that  they  were  em- 
ployed by  the  defendants  to  repair  the  steam-engine  and  ma- 
chinery, which  was  the  subject  matter  of  insurance  in  this  case ; 
that  said  insured  property  was  put  into  the  hands  of  said 
witnesses  for  repairs,  within  two  or  three  days  after  the  fire 
occurred,  and  they  commenced  said  repairs  forthwith,  and  pros- 
ecuted the  same,  from  time  to  time,  as  their  convenience 
permitted  ;  that  they  did  not  hurry  the  execution  of  the  said 
repairs,  because  they  were  informed  by  the  agent  of  the  defend- 
ants, that  there  was  no  need  of  hurry,  and  that  said  repairs 
were  fully  finished  and  completed,  and  put  in  as  good  order 
and  condition  as  the  said  insured  property  was  before  said  fire 
occurred  (if  not  in  better  condition),  by  the  3d  October,  1842 ; 
and  that  the  whole  cost  of  said  repairs  was  $350,  which  was 
paid  by  defendants ;  that  said  plaintiff  was  notified,  by  letter 
from  the  said  agent  of  said  defendants,  dated  7th  October* 
1842,  that  said  insured  property  was  ready  for  said  plaintiff. 
The  said  witness  of  defendants  also  stated  upon  cross-exami- 
nation, that  he  had  no  recollection  that  after  said  estimate  of 
loss  was  left  with  the  defendants  on  the  18th  July,  1842,  as 
aforesaid,  any  other  conversation  was  bad  between  plaintiff  and 
said  Smith,  in  relation  to  any  agreement  to  waive  the  time  for 
repairing  said  insured  property,  as  such  time  is  limited  by  the 
policy,  and  by  said  witness,  as  well  as  by  said  Smith  ;  that  after 
Mr.  Glenn,  as  the  attorney  of  the  plaintiff,  demanded  payment 
of  said  loss,  on  the  20th  August,  no  understanding  or  agree- 
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ment  was  bad  between  plaintiff  and  defendants,  in  regard  to 
any  such  waiver,  but  neither  of  said  witnesses  ever  heard  from 
plaintiff  within  thirty  days  after  notice  of  loss  as  aforesaid,  that 
he  would  not  waive  said  time  for  such  repairs.  And  the  plain- 
tiff gave  in  evidence  that  he  consulted  said  Glenn,  as  counsel, 
in  relation  to  said  claim,  and  that  under  the  advice  of  said  , 
Glenn,  said  estimate  of  loss  was  made  out  and  left  with  the 
defendants'  said  agent,  so  as  to  authorize  plaintiff  to  recover 
the  amount  of  said  loss,  after  the  end  of  thirty  days  from  the 
leaving  of  said  estimate  with  the  defendants. 

The  defendants  also  gave  in  evidence,  that  notwithstanding 
the  leaving  of  such  estimate  of  loss,  and  the  demand  of  pay- 
ment by  said  Glenn,  as  attorney  of  plaintiff,  on  the  18th  July, 
and  20th  August,  1842,  respectively,  the  defendants,  nor  said 
Smith  did  not  proceed  to  repair  said  loss  within  thirty  days 
from  either  period,  although  the  same  could  have  been  repaired 
at  any  time  within  ten  days ;  nor  did  he,  they  or  said  agent, 
then  direct  said  Wells,  Miller  &  Clarke  to  make  such  repairs 
with  practical  expedition. 

The  plaintiff  further  gave  in  evidence,  that  said  insured  prop- 
erty was  not  fully  repaired,  but  stood  in  need  of  some  $30  or 
$40  of  additional  work,  in  order  to  place  the  same  in  working 
condition,  and  that  the  same  was,  after  being  repaired  as  afore- 
said, sold  at  public  auction  under  a  distress  for  two  quarters 
rent  due  by  the  plaintiff,  one  half  of  which  accrued  after  said 
fire,  and  brought  the  sum  of  $240. 

The  plaintiff  prayed  the  court  to  instruct  the  jury  as 
follows :  — 

1st.  "That  the  plaintiff  is  entitled  to  recover  the  amount  of 
damage  he  actually  sustained  by  the  fire,  which  occurred  on  the 
20th  July,  1842,  if  the  jury  believe  that  his  loss  was  not  re- 
paired by  the  defendants  within  the  time  stated  in  the  policy, 
and  has  not  since  been  paid,  and  that  no  parol  evidence  is  ad- 
missible to  show  that  said  Hamill  consented,  in  opposition  to 
the  terms  of  said  policy,  to  allow  such  repairs  to  be  made  at 
any  time  after  the  period  specified  in  such  policy. 

2d.  "  That  even  if  such  parol  evidence  were  admissible,  the 
delivery  to  said  defendants  of  an  estimate  of  loss,  the  demand 
of  payment  and  institution  of  suit  was  a  rescission  of  such 
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arrangement,  and  unless  defendants  repaired  or  paid  as  afore- 
said within  thirty  days  after  such  rescission,  plaintiff  is  entitled 
to  recover  for  the  actual  loss  sustained  by  hiria  by  said  fire." 

The  defendants  prayed  the  court  to  instruct  the  jury  as  fol- 
lows :  — 

1st.  "  That  the  testimony  of  F.  H.  Smith  and  W.  C.  Neale, 
in  relation  to  the  agreement  between  the  plaintiff  and  the  agent 
of  the  defendants,  for  the  extension  and  enlargement  of  the 
time  specified  in  the  policy  of  insurance  in  this  case,  for  the 
completion  of  the  repairs,  &c,  of  the  subject  matter  of  insur- 
ance, in  case,  of  loss  or  damage,  is  admissible  for  the  purpose 
of  proving  that  said  time  was,  by  such  agreement,  enlarged  and 
extended. 

2d.  "  That  if  the  jury  believe  the  testimony  of  Smith  and 
Neale,  mentioned  in  the  first  prayer,  the  plaintiff  is  not  enti- 
tled to  recover  in  this  case. 

3d.  "  If  the  jury  believe  from  the  evidence,  that  after  the  loss 
by  fire  in  this  case,  and  before  the  expiration  of  the  period 
specified  in  the  policy  for  the  repairs  or  restoration  of  the  sub- 
ject matter  of  insurance,  it  was  agreed  between  the  plaintiff 
and  the  agent  of  the  defendants,  with  a  view  to  the  interest 
and  advantage  of  the  plaintiff,  that  the  time  for  said  repairs 
and  restoration  of  the  subject  matter  of  insurance  should  be 
enlarged  and  extended,  until  the  building  in  which  said  subject 
matter  of  insurance  was  located  could  be  repaired  and  made 
fit  for  the  reception  of  said  subject  matter  of  insurance ;  and 
that  the  defendants,  relying  upon  such  agreement  without  any 
notice  to  the  contrary  from  plaintiff,  failed  to  have  the  said 
repairs,  &c.,  made  within  the  period  specified  in  said  policy ; 
that  the  plaintiff  is  not  entitled  to  recover  in  this  case. 

4th.  "  That  the  testimony  of  Smith  and  Neale,  in  reference 
to  the  agreement  mentioned  in  the  first  prayer,  is  admissible  in 
mitigation  of  damages." 

The  court  (Le  Grand,  A.  J.)  granted  the  plaintiff's  first 
prayer,  but  refused  the  second,  and  refused  all  the  defendants' 
prayers,  to  which  granting  of  the  plaintiff's  first  prayer,  and 
refusing  to  grant  the  defendants'  prayers,  the  defendants  ex- 
cepted. 

The  defendants  below  prosecuted  this  appeal. 


Digit 


zed  by  GoOgk 


574        Franklin  Fire  Ins.  Co.  v.  Hamill,  6  Gill,  87. 

Indemnity.  —  Instruction  to  Jury. 

The  cause  was  argued  before  Dorsey,  Chambers,  Magruder, 
and  Martin,  JJ. 

Teackle  Sf  McMahon,  for  the  appellants,  and 

Meredith  Sf  Reverdy  Johnson,  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court.* 

In  this  case  an  action  of  covenant  was  instituted  by  the 
appellee  against  the  appellants,  on  a  policy  of  insurance  against 
loss  by  fire,  executed  by  the  insurance  company  on  the  14th 
May,  1842. 

The  defendant  pleaded  non  infregit  convenlionem,  to  which 
was  annexed  the  following  agreement,  signed  by  the  counsel 
in  the  cause  :  — 

<f  All  errors  in  pleading  are  released,  and  any  matter  may  be 
given  in  evidence  under  the  above  plea,  which  might  be  given 
in  evidence  under  any  other  plea  or  pleas :  provided,  notice  in 
writing  of  the  substance  of  such  defence  be  given  four  weeks 
before  the  trial." 

It  does  not  appear  from  the  record  that  notice  in  writing  was 
given  by  the  defendants,  of  the  defence  on  which  they  intended 
to  rely,  as  required  by  the  agreement,  and  the  case  stands  on 
the  plea  of  non  infregit  conventionem. 

In  this  condition  of  the  pleadings,  it  is  clear  that  the  parol 
agreement  for  the  extension  of  the  time  within  which  the  prop- 
erty might  be  repaired  by  the  insurance  company,  according  to 
the  stipulations  of  the  policy,  was  inadmissible,  as  there  was 
no  plea  to  which  it  could  be  applied. 

The  court,  therefore,  committed  no  error  in  rejecting  the 
defendants'  first,  second,  and  third  prayers. 

The  court  below  were  also  correct  in  rejecting  the  defendants' 
fourth  prayer. 

In  a  contract  of  indemnity,  like  the  one  under  consideration, 
the  right  to  recover  must  be  commensurate  with  the  loss  act- 
ually sustained  by  the  plaintiff,  and  any  evidence  conducing  to 
show  that  the  damage  consequent  upon  the  fire  was  less  than 
that  claimed  by  the  plaintiff,  would  be  admissible,  but  the  doc- 
trine relative  to  the  mitigation  of  damages  has  no  application 
to  a  case  of  this  description. 

The  plaintiff,  in  his  first  prayer,  asked  the  court  to  instruct 
the  jury :  "  That  he  is  entitled  to  recover  the  amount  of  dam- 
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age  he  actually  sustained  by  the  fire,  which  occurred  on  the 
20tb  July,  1842,  if  the  jury  believe  that  his  loss  was  not  repaired 
by  the  defendants  within  the  time  stated  in  the  policy,  and  has 
not  since  been  paid ;  and  that  no  parol  evidence  is  admissible 
to  show  that  said  Hamill  consented,  in  opposition  to  the  terms 
of  the  said  policy,  to  allow  such  repairs  to  be  made  at  any  time 
after  the  period  specified  in  said  policy." 

By  the  eighth  article  of  the  policy  it  is  stipulated :  — 

"  That  all  persons  assured  by  the  company,  sustaining  any 
loss  or  damage  by  fire,  are  forthwith  to  give  notice  to  the 
secretary,  and  as  soon  as  possible  after  deliver  in  as  particular 
an  account  of  their  loss  or  damage  as  the  nature  of  the  case 
will  admit  of,  and  to  produce  to  the  company  satisfactory  proof 
thereof." 

It  is  evident  that  the  plaintiff  in  this  case  was  not  entitled  to 
recover  unless  he  proved  that  the  property  insured  was  de- 
stroyed by  fire,  and  that  notice  of  the  loss  was  given,  and  an 
estimate  of  the  damage  sustained  furnished  to  the  company, 
as  required  by  the  eighth  article  of  the  policy  of  insurance. 
And,  although  the  court  were  correct  in  deciding  that  the  parol 
agreement  was  inadmissible  under  the  pleadings  in  the  cause, 
yet  they  erred,  we  think,  in  granting  the  prayer,  because,  by  so 
doing,  they  assumed  as  facts  questions  which  should  have  been 
submitted  to  the  consideration  of  the  jury.  The  cases  of  Craw- 
ford  v.  Berry,  6  G.  &  J.  71,  and  the  Charleston  Insurance  Com- 
pany v.  Corner,  are  conclusive  on  this  point. 

In  the  last  case  the  court  says :  — 

u  The  first  and  second  instructions  are,  in  effect,  an  assertion 
by  the  court,  that  the  '  Eliza  Davidson '  was  captured  and  de- 
tained by  the  (  Pearl; 'and  in  the  third  instruction,  that  the 
4  Corrientes' was  blockaded  on  and  after  the  ship's  release  at 
Montevideo.  Doubtless  the  jury  would  have  found  these  facts 
according  to  the  testimony,  but  the  sufficiency  of  evidence  to 
satisfy  the  jury,  or  the  circumstance  that  it  is  all  on  one  side, 
does  not  authorize  the  court  to  instruct  the  jury  that  it  proves 
the  fact.  They  have  the  power  to  refuse  their  credit,  and  no 
action  of  the  court  should  control  the  exercise  of  their  admitted 
right  to  weigh  the  credibility  of  evidence.  In  thus  incautiously 
expressing  their  opinion  the  court  erred." 
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It  is  apparent  from  an  examination  of  this  prayer,  that  the 
court,  by  instructing  the  jury  that  the  plaintiff  was  entitled  to 
recover,  assumed  the  fact  that  a  fire  occurred  on  the  day  men- 
tioned in  the  prayer,  and  also  that  notice  of  the  disaster  was 
forthwith  communicated  to  the  secretary  of  the  company,  and 
a  particular  account  of  the  loss  or  damage  sustained  by  the 
plaintiff  delivered  as  soon  as  possible  after  the  fire,  in  con- 
formity with  the  stipulations  of  the  contract.  These  are  ques- 
tions for  the  consideration  of  the  jury,  and  the  court  erred  id 
granting  the  prayer. 

The  judgment  of  the  county  court  is,  therefore,  reversed. 
But  we  desire  to  be  understood  as  expressing  no  opinion  on 
the  question,  whether  the  parol  agreement  offered  in  evidence 
by  the  defendants  would  have  been  admissible  in  a  different 
condition  of  the  pleadings. 

Judgment  reversed  and  procedendo  awarded. 


Wolfe  v.  Howard  Insurance  Company.1 

(Superior  Court,  New  York  City,  December  Term,  1847.) 

Damages.  —  Dutiable  Goods. 

The  insurer  of  imported  dutiable  goods,  destroyed  before  the  payment  of  the  duties,  is  lia- 
ble for  the  value  of  the  goods  as  if  the  duties  had  been  paid;  and  this  too  though  tfee 
consignee  or  importer  has  executed  no  bond  or  security  to  the  government. 

The  case  is  stated  in  the  opinion. 

F.  B.  Cutting,  for  the  plaintiff. 

8.  A.  Foot,  for  the  defendants. 

By  the  Court,  Vanderpoel,  J.  The  only  question  presented 
is,  whether  the  plaintiff  was  entitled  to  recover  the  value  of  the 
goods  destroyed,  including  the  duties,  which,  by  the  law  of  con- 
gress, were  chargeable  upon  them. 

The  goods  in  question  were  stored  under  the  12th  section  of 
the  tariff  act  of  1842  (Laws  of  Congress  of  1842,  page  194), 
which  provides,  that  all  duties  shall  be  paid  in  cash,  and  that  in 
all  cases  of  neglect  to  pay  the  duties,  the  goods  shall  be  taken 

*  1  Sand.  124. 
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possession  of  by  the  collector  and  deposited  in  the  public  stores, 
there  to  be  kept  at  the  charge  and  risk  of  tjie  owner,  importer, 
consignee,  or  agent;  and  if  such  goods  remain  in  the  public 
stores  beyond  sixty  days,  without  payment  of  the  duties,  then 
they  may  be  sold  by  the  collector  at  auction  ;  he  to  pay  out  of 
the  proceeds  of  the  sale  the  duties,  storage,  and  interest  at  six 
per  cent. 

On  the  argument,  reference  was  made  to  the  sixty-second  sec- 
tion of  the  act  of  the  2d  March,  1799,  Laws  of  the  U.  S.  chap. 
128,  §  62,  which  provides  that  on  wines  and  distilled  spirits,  the 
importer,  at  his  option,  may  give  a  bond  to  the  collector  for  the 
duties  without  surety,  for  double  the  amount  of  the  duties,  pro- 
vided the  wines  or  spirits  be  deposited  at  the  expense  andrisk  of 
the  importer,  in  a  store  to  be  agreed  upon  by  the  inspector. 

The  counsel  of  the  defendants  seem  to  suppose  that  this 
section  is  still  irT  force.  The  act  of  1846,  section  26,  repeals 
all  former  laws  inconsistent  with  its  provisions.  The  twelfth 
section  of  the  act  of  1842  applies  to  all  imported  goods,  after 
first  fixing  a  duty  on  all*  wines  and  distilled  liquors,  and  re- 
quires an  immediate  payment  of  the  duties  in  cash;  or  in  the 
alternative  authorizes  the  collector  to  put  them  in  a  public  store 
and  sell  them  for  duties,  after  the  expiration  of  sixty  days. 
The  sixty-second  section  of  the  act  of  1799,  relative  to  distilled 
spirits,  would  therefore  seem  to  be  repealed.  But  whether  re- 
pealed or  not,  is  wholly  immaterial  in  reference  to  the  question, 
now  involved.  The  sections  of  both  acts  equally  present  the 
question,  whether  the  government  is  entitled  to  the  duties  when 
the  goods  are  destroyed  by  fire  in  a  public  store ;  and  upon  the 
result  of  this  inquiry  depends  the  question,  whether  the  plaintiff 
is  entitled  to  recover  the  actual  cash  value  of  the  property, 
including  the  duties. 

The  case  of  The  United  States  v.  Lyman,  Mason,  482,  was  an 
action  of  debt  brought  by  the  United  States  for  the  amount  of 
duties  on  500  chests  of  tea,  imported  into  the  port  of  Boston,  in 
1816.  It  appeared  that  the  defendant  imported  the  teas.  After 
their  arrival  and  the  entry  of  the  ship,  the  teas  were  on  the  8th 
of  July  purchased  by  one  Warner  Lovejoy,  who  gave  bonds 
at  the  custom-house  in  the  usual  form,  upon  a  deposit  of  the 
teas;  and  afterwards,  upon  giving  other  bonds  as  usual,  was 

vol.  n.  87 
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permitted  to  receive  the  tea  again.  They  were  then  redeliv- 
ered to  and  sold  by  the  defendant.  The  question  then  was, 
whether  the  importer  was  liable  for  the  duties;  and  it  was  held 
by  Story,  J.,  that  immediately  on  the  importation  of  the  goods, 
the  duties  to  the  government  became  a  personal  charge  and  debt 
on  the  importer.  Judge  Story  lays  considerable  stress  on  the 
phraseology  of  the  act  of  the  27th  of  April,  1816,  chap.  107, 
under  which  that  action  was  brought.  The  words  there  are, 
"  There  shall  be  levied,  collected,  and  paid,  the  several  duties, 
&c,  when  imported  into  the  United  States."  The  words  of  the 
fourth  section  of  the  act  of  1842  are  quite  as  pointed  as  those 
quoted.  It  provides  that  u  there  shall  be  levied,  collected,  and 
paid,  on  the  importation  of  the  articles  thereinafter  mentioned, 
the  following  duties,"  &c.  The  learned  judge,  in  the  above 
case,  justly  remarks  that  it  has  been  repeatedly  settled,  both  here 
and  in  England,  that  under  such  circumstances,  the  duties  are 
a  debt  accruing  to  the  government  from  the  time  of  the  actual 
importation  of  the  goods.  In  the  case  in  Mason,  it  was  also 
held,  that  a  bond  taken  to  secure  the  duties  is  not  an  extin- 
guishment of  the  debt,  but  merely  collateral  security  for  its 
payment  See  Knox  v.  Devens,  5  Mason,  380;  also  the  case  of 
The  United  States  v.  350  Chests  of  Tea,  12  Wheat  487,  where  it 
was  held  that  the  lien  of  the  government  for  duties  attaches 
upon  the  goods  from  the  moment  of  their  importation,  and  is 
not  discharged  by  the  unauthorized  and  illegal  removal  of  the 
goods  from  the  custody  of  the  custom-house  officers. 

It  is  clear,  then,  that  the  plaintiff  is  liable  to  the  government 
for  the  duties,  and  that  the  destruction  of  the  goods  by  fire, 
while  in  the  public  store,  is  not,  in  law,  a  bar  to  the  claim  for 
duties  which  the  government  has  against  him  personally.  The 
community,  as  well  as  congress,  have  frequently  acted  on  the 
principle,  that  the  importer  is  not  the  less  liable  for  duties,  be- 
cause the  goods  have  been  destroyed  by  fire ;  the  former  by  pe- 
titioning for,  and  the  latter  by  passing  acts  to  remit  duties  upon 
goods  destroyed  by  fire.  The  act  to  remit  the  duties  upon 
goods  destroyed  by  the  great  conflagration  in  this  city  in  De- 
cember, 1835,  is  a  striking  and  memorable  example.  It  is  not 
competent  for  the  defendants  here  to  say  to  the  plaintiff:  The 
government  will  not  probably  enforce  its  claim  against  you,  and, 
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therefore,  we  are  not  liable.  It  is  enough  that  the  plaintiff  was 
liable  for  the  duties  the  moment  the  goods  were  imported  ;  and 
the  defendants  cannot  escape  liability  on  the  hypothesis  that 
the  United  States  may  possibly  omit  or  neglect  to  insist  upon 
its  rights.  Policies  against  fire  are  personal  contracts  with  the 
assured ;  JEtna  Fire  Insurance  Company  v.  Tyler,  16  Wend. 
397 ;  and  the  insurers  cannot  escape  liability  on  the  ground 
that  the  assured  have  not  paid  to  third  persons  all  they  are  lia- 
ble to  pay  on  account  of  the  goods.  This  is  a  matter  with 
which  the  former  have  no  concern. 

^Motion  to  set  aside  report  of  referees  denied. 


Hone    &    Bokee,    Receivers,  vs.  The    Mutual    Safety    In- 
surance Company.1 

(Superior  Court,  New  York  City,  December  Term,  1847.) 

Reassurance.  —  Insolvency. 

The  object  of  reassurance  is  to  throw  the  risk  of  the  insurer  upon  other  underwriters; 

and  in  case  of  loss,  the  reassurer  pays  the  whole  amount  which  the  insurer  incurs. 
Parol  evidence  of  a  custom  in  New  York,  at  variance  with  this  principle,  will  not  be 

received. 
In  a  esse  of  reassurance,  the  original  insurer  is  not  bound  to  pay  the  loss  before  he  can 

maintain  an  action  against  the  reassurer,  aod  the  solvency  or  insolvency  of  the  former 

is  immaterial. 

The  case  is  stated  in  the  opinion  of  the  court. 

B.  J>.  Silliman  8f  O.  Hoffman,  for  the  plaintiffs. 

T.  Sedgwick,  for  the  defendants. 

By  the  Court,  Sandford,  J.  The  defendants  entered  into  a 
contract  with  the  corporation  represented  by  the  plaintiffs,  by 
which  they  agreed  to  pay  to  that  corporation  such  loss  or  dam- 
age by  fire,  not  exceeding  $10,000,  as  might  occur  to  the  mer- 
chandise of  Herckenrath  &  Van  Damme,  within  one  year  from 
May  4th,  1845.  In  July,  1845,  more  than  (10,000  of  the  mer- 
chandise so  insured  was  destroyed  by  fire.  The  requisite  proofs 
of  the  loss  were  made  to  the  defendants,  and  were  satisfactory. 
It  would  seem  to  follow,  that  they  should  pay  the   (10,000  to 

*  1  Sand.  137. 
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the  plaintiffs,  according  to  what  is  undeniably  the  clear,  distinct, 
and  unequivocal  terras  of  their  agreement. 

But  the  defendants  invoke  in  their  behalf  an  usage  among  in- 
surers in  this  city,  which,  if  valid,  greatly  modifies  the  effect  of 
the  policy  of  reinsurance.  By  this  usage,  as  it  is  claimed,  the 
reinsurer  pays  to  the  first  insurer  only  so  much  of  the  sum  re- 
insured as  bears  the  same  proportion  to  the  whole  property  de- 
stroyed which  was  covered  by  the  first  insurance,  as  the  whole 
reinsurance  bears  to  the  original  insurance.  In  other  words,  if 
A.  write  a  policy  for  020,000,  and  then  procure  B.  to  reinsure 
him  for  010,000  on  the  same  property ;  in  tbe^  event  of  a  loss 
occurring  to  the  amount  of  010,000,  B.  will  be  liable  to  pay  to 
A.  05,000  only,  instead  of^  the  010,000  expressed  in  his  policy. 

That  the  usage  exists  among  insurers,  we  are  to  assume  for 
the  disposal  of  this  case.  For  if  the  testimony  adduced  in  its 
support  be  unsatisfactory  as  to  its  existence,  we  ought  to  per- 
mit the  defendants  to  give  farther  evidence.  If  the  usage  when 
established  be  inadmissible,  there  is  no  occasion  for  farther  tes- 
timony on  the  subject 

The  question  is  thus  fully  presented  upon  the  admissibility 
of  this  usage,  to  affect  the  rights  of  the  parties. 

In  order  to  satisfy  ourselves  on  this  point,  we  have  first  en- 
deavored to  ascertain  what  the%  law  merchant  declares  re- 
specting the  contract  of  reassurance.  In  this  pursuit  we  have 
availed  ourselves  of  the  learning  of  continental  Europe,  as  well 
as  the  English  treatises  on  insurance ;  the  general  principles  of 
commercial  law  being  common  to  all  civilized  countries. 

For  more  than  two  centuries,  the  contract  of  reassurance  has 
been  well  known,  and  its  principles  firmly  established ;  and  we 
have  not  met  with  a  single  treatise  or  decision  which  deviates 
from  the  uniform  doctrine  maintained  on  the  point  in  question. 
From  Le  Guidon  de  la  Mer,  to  the  last  edition  of  Mr.  Justice 
Park's  work  in  England,  and  the  publication  of  M.  d'Alauzet 
in  France,  the  contract  of  reassurance  is  described  as  a  contract 
of  indemnity  to  the  party  obtaining  it;  and  in  all  the  modern 
treatises  such  indemnity  is  explicitly  declared  to  be  the  whole 
sum  reinsured. 

The  celebrated  L'Ordonnance  de  la  Marine  of  Louis  14tb, 
enacted  in  1681,  in  authorizing  reassurance,  describes  it  as  an 
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indemnity  ;  and  Valin,  the  learned  commentator  on  the  .Ordi- 
nance, says  this  provision  was  framed  from  articles  19,  20,  of 
chap.  2,  of  Le  Guidon  de  la  Mer.  2  Commentaire  sur  L'Ordon- 
nance  de  la  Marine,  par  Valin,  liv.  3,  t.  6,  art.  20.  The  sec- 
tion in  L'Ordonnance  is  made  the  text  of  all  the  French  writers 
on  this  subject  to  the  present  day. 

Emerigon,  whose  Traits  des  Assurances  is  of  the  highest  au- 
thority, and  is  the  subject  of  the  eloquent  eulogy  of  Chancellor 
Kent,  indorsing  the  equally  strong  commendation  of  Lord  Ten- 
terden,  is  entirely  clear  and  positive  as  to  the  obligations  of  the 
reassurer.  He  says  that  in  case  of  loss  he  is  held  to  pay  the 
whole  amount  for  which  he  is  reassurer,  without  any  regard  to 
the  circumstance  that  the  reassured  may  have  procured  an 
abatement  from  the  first  insured,  or  may  be  unable,  because  of 
bankruptcy,  to  pay  the  latter  in  full.  Emerigon,  torn.  1,  ch.  8, 
§  14,  page  247  to  250.  He  cites  two  decisions  to  this  effect 
made  in  the  courts  of  France,  one  in  1748,  the  other  in  1780. 

Roccus  is  equally  explicit  that  the  reassurer  is  to  pay  the 
whole  loss  which  is  incurred  by  the  first  insurer ;  and  his  lan- 
guage is  quoted  by  Emerigon  andy  the  subsequent  authors. 
Roccus,  Resp.  leg.  de  Assecurat.  not.  12. 

Casaregis,  Disc.  1,  No.  67,  "  soutient  le  meme  opinion,"  as 
quoted  by  M.  de  Alauzet.      . 

Boulay  Paty,  a  distinguished  modern  author,  in  his  Traits 
des  Assurances,  agrees  precisely  with  Emerigon  on  this  subject, 
and  cites  at  large  the  same  decisions;  showing  that  in  1827 
they  still  had  the  force  of  law  in  France.  1  Boulay  Paty,  Tr. 
des  Assur.  ch.  8,  §  14  (ed.  1827). 

So  in  th#  very  recent  publication  of  Alauzet,  the  same  prin- 
ciples are  to  be  found,  taken  with  approbation,  and  often  in  the 
same  words,  from  Emerigon,  and  the  more  ancient  writers  be- 
fore noticed.  1  Alauzet,  Traits  General  des  Assurances,  No. 
152,  page  276,  &c 

Before  the  subject  of  reassurance  had  attracted, much  of  the 
attention  of  the  courts  in  England,  it  had  in  practice  become  a 
mode  of  gambling  to  such  an  extent  that  parliament  interfered ; 
and  by  the  act  to  regulate  insurances,  19  Geo.  2,  ch.  37,  pro- 
hibited reinsurances,  except  in  a  few  instances  of  rare  occur- 
rence, as  when  the  assurer  should  be  insolvent,  become  bank- 
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rapt,  or  die.  §  4.  Hence  we  are  without  the  aid  of  judicial 
authority  on  this  question  in  the  English  courts.  The  treatises 
however  fully  coincide  with  the  French  writers. 

Thus*,  Mr.  Justice  Park  says,  that  the  object  of  reassurance 
is  to  throw  the  risks  of  an  insurer  upon  other  underwriters,  and 
cites  Roccus  to  show  that  the  reassured  pays  the  whole  loss 
which  the  original  insurer  incurs.  He  says,  this  species  of  con- 
tract has  obtained  a  place  in  most  of  the  commercial  systems 
of  the  trading  powers  of  Europe ;  and  after  stating  its  prin- 
ciples and  rules,  he  adds,  that  the  law  of  England  has  adopted 
the  same  regulations.  2  Park  on  Ins.  595, 596,  ch.  15  (cd.  of 
1842,  by  Hildyard).  Marshall  on  Insurance  is  to  the  same 
effect.  He  says,  the  new  insurers  will  be  responsible  to  the 
first  insurer,  in  case  of  loss,  to  the  amount  of  the  reinsurance. 
1  Marsh.  143. 

The  same  principle  is  maintained  in  this  country;  2  Phillips 
on  Ins.  58,  749,  cb.  14,  §  2,  and  ch.  28,  §  15,  where  it  is  stated 
in  positive  terms ;  and  3  Kent's  Comm.  279,  where  it  is  a  nec- 
essary consequence  of  the  author's  positions. 

Throughout  the  modern  treatises  in  all  languages  reassurance 
is  distinguished  from  double  insurance,  which  is  a  contract  en- 
tirely different,  and  is  treated  in  connection  with  the  former, 
and  its  peculiar  traits  pointed  out.  We  will  presently  revert  to 
double  assurance,  in  speaking  of  the  usage  claimed  by  the  de- 
fendants. Most  of.  the  authors  to  whom  we  have  referred  treat 
of  marine  insurance,  and  this  is  a  fire  policy;  but  no  difference 
is  claimed  to  exist  between  the  two  species  of  insurance  in  this 
particular. 

The  illustrations  of  the  principle  in  the  court#of  justice 
sustain  the  treatises  on  reinsurance.  We  have  already  referred 
to  the  two  French  decisions  reported  by  Emerigon,  and  cited 
by  the  other  French  authors.  In  Hastie  v.  De  Peyster^  3 
Caines,  190,  it  was  decided  that  the  first  insurer  should  recover 
against  his  reassurer  the  whole  sum  for  which  the  former  was 
liable,  including  the  costs  of  the  suit  against  him,  the  reassurer 
having  been  notified  to  defend  the  same.  Chief  Justice  Kent, 
in  delivering  the  opinion  of  the  court,  cites  Emerigon  and 
Pothier,  and  says,  that  the  reassurer  will  be  obliged  to  pay  all 
that  the  first  insurer  ought  himself  to  pay ;  and  that  the  reas- 
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surer  is  bound  to  indemnify  his  own  insured,  when  the  latter 
can  show  he  has  been  damnified  in  consequence  of  the  first 
insurance.  Livingston,  Justice,  cited,  with  approbation,  the 
passage  from  Roccus,  to  which  we  have  referred,  to  the  effect 
that  the  reassurer  pays  the  whole  loss  which  the  first  insurer 
incurs. 

The  case  of  Merry  v.  Prince,  2  Mass.  176,  sustains  the  same 
view  of  the  reassurer's  liability.  Indeed,  the  argument  on 
both  sides,  and  the  judgment  of  the  court,  alike  proceeded  on 
the  assumption  that  the  first  insurer  was  entitled  to  a  complete 
indemnity. 

In  The  New  York  Bowery  Ins.  Co.  v.  The  New  York  Fire 
Ins.  Co.  17  Wend.  359,  the  subject  of  reinsurance  was  again 
presented  to  the  supreme  court  of  this  state,  and  its  legality 
questioned.  The  court  decided  that  it  was  a  valid  contract, 
and  discussed  and  treated  it  throughout  as  a  contract  for  the 
indemnity  of  the  first  insurer. 

In  Tlie  New  York  Slate  Marine  Ins.  Co.  v.  The  Protection 
Ins.  Co.  1  Story's  R.  458,  the  only  question  brought  before  the 
court  was  that  of  the  reassurer's  liability  to  pay  the  costs  and 
expenses  which  the  first  insurers  incurred,  and  were  compelled 
to  pay,  in  a  suit  against  them  by  the  primitive  insured ;  notice 
of  the  suit  having  been  given  to  the  reassurers  as  soon  <as  it 
was  commenced.  Judge  Story  decided  that  they  were  bound 
to  pay  the  whole  of  such  expenses.  He  held  that  the  rein- 
sured, on  the  happening  of  a  loss,  might  pay  his  insured  at 
once,  at  the  peril  of  being  obliged  to  prove  his  liability  in  an 
action  against  his  reassurer ;  or  he  might  await  a  suit  against 
himself,  and  give  notice  of  it  to  the  reassurer.  In  that  event, 
the  reassurer  should  immediately  pay  the  loss  and  avoid  the 
litigation,  or  if  he  suffered  the  suit  to  proceed  against  the  re- 
assured, he  would  be  subjected  to  all  its  expenses,  if  it  proved 
that  the  latter  was  liable  for  the  claim.  Judge  Story  says,  in 
his  opinion  :  li  It  seems  to  me,  that  upon  the  principles  of  the 
common  law,  under  like  circumstances,  the  party  reassured  is 
entitled  to  recover  a  full  indemnity  for  the  entire  loss  sustained 
by  him,  and  also  for  the  costs  and  expenses  which  he  has 
reasonably  and  necessarily  incurred,  in  order  to  protect  himself 
and  entitle  him  to  a  recovery  over  against  the  reassurers." 
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These  decisions,  it  is  true,  do  not  in  express  terms  declare 
that  a  reinsurer  is  liable  to  pay  tbe  entire  loss  incurred  by  the 
first  insurer.  Nevertheless,  in  two  of  them,  the  judgment 
given,  as  it  appears  to  us,  could  only  have  been  given  an  that 
principle.  And  in  all  of  them,  not  only  tbe  absence  of  discus- 
sion of  the  question  at  the  bar,  but  the  direct  sanction  and 
illustrations  of  the  courts,  are  convincing,  that  tbe  extent  of 
the  liability  of  the  reassurer  in  this  respect  was  too  well  known 
and  established,  to  be  doubted  or  disputed. 

The  usage  which  the  defendants  have  brought  forward  is 
wholly  at  variance  with  the  uniform  doctrine  of  tbe  books  and 
of  the  adjudged  cases.  In  tbe  single  instance  where  the  un- 
derwriter reinsures  for  the  whole  amount  he  has  insured,  this 
usage  will  permit  him  to  be  fully  indemnified.  But  if  be  pro- 
posed to  himself  to  continue  to  incur  a  portion  of  tbe  hazard 
he  has  assumed,  and  reinsures  for  the  residue,  the  usage  vir- 
tually transforms  his  contract,  as  between  himself  and  his  reas- 
surer, into  a  double  insurance.  We  have  already  adverted  to 
the  marked  distinction  between  double  insurance  and  reassur- 
ance. In  the  former,  the  first  insured  participates;  in  the  lat- 
ter, he  has  no  concern.  In  the  former,  the  underwriters  all 
share  in  the  logs;  in  the  latter,  except  as  modified  by  this 
usage,  the  reassurer  pays  all  that  he  reinsures,  whether  it  be 
all  or  a  part  of  the  original  insurance.  The  statement  of  the 
defendants'  proposition  shows  that,  according  to  their  claim, 
the  first  insurer  and  the  reassurer  are  to  bear  the  loss  in  the 
same  manner  precisely,  as  if  the  former  had  insured  $12,000, 
and  the  latter  010,000,  on  the  same  merchandise,  in  favor  of 
the  primitive  insured.  This,  we  repeat,  is  the  contract  of 
double  insurance,  which  for  two  hundred  years  has  been  an 
agreement  wholly  different  from  that  of  reassurance.  And  we 
cannot  avoid  suspecting,  that  the  usage  in  question  has  grown 
up  from  inadvertently  confounding  the  principles  applicable  to 
double  insurance  which  come  in  play  between  our  insurance 
companies  and  their  customers,  and  are  of  frequent  occurrence; 
with  the  rules  governing  reassurance,  a  contract  not  so  fre- 
quent, and  in  practice  made  only  between  the  companies  them- 
selves. 

To  return  to  the  admissibility  of  the  usage  in  question.     It 
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is  one  of  the  most  embarrassing  subjects  with  which  we  meet, 
to  determine  when  and  for  what  purposes  evidence  of  an  usage 
shall  be  received ;  and  we  can  add  our  testimony  to  that  of 
Judge  Story,  in  the  case  of  The  Schooner  Reeside,  2  Sumner, 
567,  as  to  the  frequency  of  the  attempts  to  construe  and  in- 
fluence contracts  by  proof  of  usage. 

We  have  endeavored,  by  a  careful  consideration  of  the  prin- 
ciples of  law  and  the  adjudications  on  the  subject,  to  ascertain 
the  true  ground  upon  wjiich  this  usage  must  be  admitted  or 
rejected. 

We  find  it  clearly  settled,  that  a  general  usage,  the  effect  of 
which  is  to  control  rules  of  law,  is  inadmissible.  So  of  one 
which  contradicts  a  settled  rule  of  commercial  law.  In  the 
application  of  this  principle,  in  one  instance,  the  usage  rejected 
was  to  the  effect,  that  a  bill  or  note  payable  to  order,  and  in- 
dorsed specially,  without  adding  the  words,  or  order  or  bearer, 
ceased  to  be  negotiable.  Edie  v.  East  India  Co.  2  Burr.  1216. 
In  another  case,  the  universal  usage  in  Boston  was  proved  to 
be,  that  when  a  cargo  was  insured  for  a  voyage  out  and  pro- 
ceeds home,  and  the  proceeds  were  not  returned,  a  portion  of 
the  premium  was  refunded  to  the  insured ;  but  the  court  re- 
fused to  receive  the  usage  to  reduce  the  recovery  on  premium 
notes  given  upon  such  an  insurance.  Homer  v.  Dwr,  10  Mass. 
26. 

In  Frith  v.  Barker,  2  Johns.  327,  a  master  of  a  ship  claimed 
to  recover  freight  on  fifty  hogsheads  of  sugar,  from  which, 
owing  to  the  leakage  of  the  vessel,  the  sugar  washed  out  during 
the  voyage,  and  the  casks  were  empty  on  their  arrival  in  this 
port.  The  master  offered  to  prove  that,  by  the  usage  of  mer- 
chants at  New  York,  freight  was  payable  for  the  empty  casks 
under  such  circumstances ;  and  the  court  held  it  was  not  com- 
petent. 

On  the  other  hand,  there  is  a  great  variety  of  cases  in  which 
the  courts  have  permitted  evidence  to  be  given,  to  show  the 
meaning  of  terms  in  commerce  and  the  arts,  or  of  words  and 
phrases  peculiar  to  mercantile  pursuits.  This  is  generally 
spoken  of  as  proof  of  usage ;  although  in  many  cases  it  is 
rather  the  definition  of  technical  language.  Thus,  without 
citing  the  cases  at  large,  we  will  refer  to  the  following  instances, 
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as  illustrating  the  principle  upon  which  they  proceed.  "  Roots," 
were  proved  not  to  include  sarsaparilla,  in  the  clause  relative  to 
average  in  a  marine  policy,  the  insurance  being  on  sarsaparilla; 
the  term  "skins,"  in  a  like  instance,  does  not  include  bear-skins 
having  the  fur  on  them ;  the  yrord  «  outfits,"  in  policies  on 
whaling  vessels,  includes  one  fourth  of  the  catchings ;  the  catch- 
ings  becoming  virtually  the  proceeds  of  a  large  portion  of  the 
outfits,  and  the  like.  So  proof  has  been  allowed  of  the  mean- 
ing of  the  term  "  sea  letter,"  in  policies  at  a  particular  port; 
the  meaning  of  the  word  "cargo,"  in  particular  voyages  and 
lines  of  trade;  the  customs  of  a  particular  trade  in  respect  of 
convoy,  the  mode  of  unlading  goods  at  the  port  of  destination, 
the  period  of  detention  allowable  at  intermediate  ports  for  land- 
ing parts  of  a  cargo,  the  meaning  of  "  proceeds  of  goods 
shipped,"  and  the  like. 

But  when  an  attempt  was  made  to  prove  that  by  the  usage, 
a  boat  lost  from  the  stern  davits  was  not  to  be  paid  for  under 
a  policy  on  a  ship,  her  tackle,  &c,  or  that  a  boat  slung  upon 
the  quarter  was  not  covered  by  such  a  policy,  the  supreme 
court  of  Massachusetts,  and  the  court  of  exchequer  in  England, 
in  contemporary  decisions,  rejected  the  evidence. 

In  Rankin  v.  The  American  Insurance  Company,  1  Hall's  B. 
619,  the  defendants  offered  to  prove,  in  bar  of  a  recovery  on  a 
policy  on  merchandise,  that  by  the  usage  of  trade  in  this  port, 
it  was  indispensable  to^  charge  the  indemniters  for  goods  im- 
ported, that  an  actual  survey  should  be  made  on  board  by  the 
port-wardens,  finding  that  the  goods  were  properly  stowed  and 
were  damaged  on  the  voyage,  by  the  perils  of  the  sea.  This 
court  held  that  the  evidence  was  inadmissible.  And  see  IV- 
ner  v.  Burrows,  5  Wend.  541,  affirmed  in  error,  8  lb.  144. 

In  fine,  we  believe  that  the  rule  of  construction  applicable  to 
policies  of  insurance  does  ndt  differ  from  that  applied  to  other 
mercantile  instruments.  Its  sense  and  meaning  are  to  be  ascer- 
tained from  the  terms  of  the  policy,  taken  in  their  plain  and 
ordinary  signification ;  unless  such  terms  have,  by  the  known 
usage  of  trade  in  respect  to  the  subject  matter,  acquired  a 
meaning  distinct  from  the  popular  sense  of  the  same  terms,  or 
unless  the  instrument  itself,  taken  together,  shows  that  tbey 
were  understood  in  some  peculiar  manner.     And  that  while  we 
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may  not  enlarge  or  restrict  the  clear  and  explicit  language  of 
the  contract,  by  proof  of  a  custom  or  usage  ;  yet,  in  the  appli- 
cation of  the  contract  to  its  subject  matter,  in  bringing  it  to 
bear  upon  any  particular  object,  the  customs  and  usages  of 
trade  are  admissible  to  ascertain  what  subjects  were  within, 
and  what  were  excluded  from  its  operation.  Such  evidence  is 
proper,  on  the  same  principle  that  proof  of  the  meaning  of 
technical  words,  and  words  of  science  and  the  arts,  is  permitted 
in  arriving  at  the  intention  of  the  parties  in  the  construction  of 
contracts. 

In  this  instance,  the  word  "reinsure"  has  a  definite  mean- 
ing, settled  in  the  law  for  two  centuries  past,  and  having  the 
same  meaning  in  its  ordinary  and  popular  sense.  It  is  equally 
effective  with  the  word  "insure,"  and  it  has  been  decided  that 
"insure"  may  be  used  in  a  policy  of  reinsurance,  with  the 
same  force  and  validity.  The  proof  offered  attempts  to  wrest 
the  term  "  reinsure  "  from  this  established  sense,  and  make  it 
correlative,  as  between  the  first  insurer  and  the  reassurer, 
wherever  the  former  insures  more  than  the  latter,  with  the  dis- 
tinct and  different  contract  of  double  insurance.  In  our  view, 
it  seeks  to  vary  an  express  agreement  between  these  parties, 
couched  in  plain  language,  having  an  established  legal,  as  well 
as  conventional  meaning;  and  we  are  entirely  clear  that  the 
testimony  of  the  usage  ought  not  to  be  received. 

Without  fully  concurring  in  the  very  strong  and  pointed  lan- 
guage of  the  late  Judge  Story,  against  the  indiscriminate  resort 
to  testimony  of  usages  and  customs  of  trade,  to  control  the 
construction  and  the  results  of  contracts,  2  Sumner,  667;  1 
Story's  R.  608;  we  are  free  to  say,  that  we  agree  with  him  in 
a  desire  to  restrict  them  to  more  exact  and  better  defined  limits. 
And  we  shall  be  inclined  to  adopt  his  caution  and  reluctance  in 
their  admission,  as  we  regard  the  resort  to  them  as  liable  to 
dangerous  abuses  in  the  interpretation  of  agreements. 

We  feel  the  less  hesitation  in  coming  to  the  conclusion  that 
the  usage  in  question  is  not  admissible  (in  which  we  are  com- 
pelled to  differ  from  the  opinions  of  many  gentlemen  of  great 
distinction  and  ripe  experience  in  the  business  of  insurance) ; 
because  the  whole  subject  of  reinsurance  in  this  city  is  con- 
fined to  the  narrow  circle  of  the  chartered  insurance  companies. 
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and  a  prompt  and  effectual  remedy  against  loss  from  a  reliance 
upon  the  usage  is  open  to  them  in  the  cancellation  of  existing 
policies,  and  an  express  stipulation  in  those  hereafter  made. 

Second.  The  remaining  question. in  the  cause  arises  upon  the 
defendants'  objection,  that  the  plaintiffs  were  bound  to  pay  the 
loss  before  they  could  maintain  a  suit,  and  that  in  no  event 
can  they  recover  more  than  the  assets  of  the  American  Mutual 
Insurance  Company  will  pay  to  the  primitive  insured. 

The  latter  proposition  is  surely  unsound.  The  fact  that  the 
insurers  were  a  corporation  does  not  affect  the  point  Their 
claim  upon  the  reassurers  rests  upon  their  liability  to  pay  the 
loss  to  the  insured,  not  on  their  greater  or  less  ability  to  pay  it 
in  full.  If  the  liability  of  the  reassurer  depends  upon  the  sol- 
vency or  bankruptcy  of  the  first  insurer,  in  many  cases  be  will 
not  become  chargeable  at  all,  or  but  to  a  nominal  amount,  ac- 
cording to  the  extent  of  the  first  insurer's  insolvency. 

As  to  the  other  branch  of  the  objection.  It  is  true,  the  con- 
tract is  one  of  indemnity.  That  is,  the  insurer  is  to  be  pro- 
tected by  the  reassurer,  to  the  extent  of  his  loss.  But  when 
the  loss  is  incurred,  the  reassurer,  by  the  positive  terms  of  the 
contract,  is  to  pay  the  amount  to  the  insurer  within  sixty  days 
after  the  same  is  ascertained  and  proved.  The  reassurer  has 
nothing  to  do  with  the  payment  by  the  insurer.  In  the  French 
policies,  both  to  relieve  the  insurer  from  the  trouble  of  going 
through  all  the  proofs  on  a  trial,  and  to  save  costs  to  the  re- 
assurer, it  has  become  customary  to  insert  a  provision,  that  the 
reassurer  shall  pay;  on  proof  of  payment  by  the  insurer.  And 
it  is  to  this  provision  that  M.  de  Alauzet  refers  in  his  treatise 
cited  by  the  defendants.  But  in  Prance,  where  there  is  no  such 
clause;  and  uniformly  here,  where  it  is  as  yet  unknown ;  the 
insurer  may  at  once  resort  to  his  action  against  the  reassurer ; 
taking  upon  himself  the  burden  of  making  out  his  claim  with 
the  same  precision  that  the  first  insured  would  be  required  to 
do,  in  an  action  against  him ;  or  he  may  await  a  suit  by  the 
first  insured,  give  notice  of  it  to  his  reassurer,  and  on  being 
subjected  to  the  loss,  recover  it,  with  the  costs  of  the  litigation, 
against  the  latter.  There  is  no  authority  for  saying  that  be 
must  pay  the  loss  in  the  one  instance,  or  the  judgment  against 
him  in  the  other,  before  enforcing  his  demand  against  the  re- 
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assurer.  In  Hastie  v.  De  Peyster,  cited  to  this  point  by  the 
defendants,  the  insurer  had  stood  out  a  suit  against  him  by  the 
first  insured,  and  it  is  inferrible  from  the  points  raised,  that  he 
bad  paid  the  recovery ;  but  no  such  fact  is  stated,  it  is  not  dis- 
cussed by  the  counsel,  and  the  language  of  Chief  Justice  Kent, 
as  well  as  Judge  Livingston's,  is  unequivocal,  that  he  may  re- 
cover, not  what  he  has  paid,  but  all  that  he  ought  to  pay,  or 
has  become  liable  to  pay. 

The  decisions  in  France,  cited  by  Emerigon  and  Boulay 
Paty,  fully  sustain  the  principles  laid  down  by  those  distin- 
guished authors,  which  we  have  already  noticed  incidentally  in 
speaking  of  the  extent  of  the  reassurer's  liability.  In  one  case, 
adjudged  in  1748,  the  reassured  became  bankrupt,  and  was  dis- 
charged, having  paid  the  first  insured  sixty  per  cent  of  the  loss. 
Nevertheless,  the  reassurer,  who  thought  he  ought  to  pay  only 
the  same  sixty  per  cent.,  was  condemned  to  pay  the  bankrupt 
the  entire  sum  reassured. 

The  other  case  was  in  1780,  in  which  the  first  insured  claimed 
they  ought  to  receive  the  amount  of  the  loss  from  the  reassurer, 
instead  of  permitting  it  to  go  into  the  hands  of  the  assignees 
of  the  insurer,  who  had  become  bankrupt  The  claim  of  the 
first  insured  was  overruled,  and  the  reassurers  required  to  pay 
the  whole  sum  to  the  assignees. 

Alauzet  concurs  with  Emerigon,  and  cites  a  similar  judgment 
in  the  court  of  Rennes. 

So  in  Marshall  it  is  laid  down,  that  if  the  original  insurer 
fail,  so  that  his  insured  receive  only  a  dividend,  however  small, 
the  reinsurer  can  gain  nothing  by  this,  but  must  pay  the  full 
amount  of  the  loss  to  the  first  insurer.  .  Ariel  thus,  he  adds, 
stands  the  law  in  most  of  the  maritime  states  of  Europe.  1 
Marsh,  on  Ins.  143. 

To  the  same  effect  is  Park  on  Insurance,  and  3  Kent's  Com- 
mentaries, 278. 

The  interest  and  importance  of  the  questions  involved  have 
induced  us  to  give  our  views  more  at  large  than  is  our  custom, 
and  nothing  remains  but  to  say  that  we  entertain  no  doubt  on 
the  subject,  and  that  the  plaintiffs  are  entitled  to  judgment  for 
the  whole  amount  of  the  reinsurance,  with  interest 
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This  case  was  affirmed  by  the  court  of 
appeals,  sub  nom.  Mutual  Safety  7ns.  Co.  v. 
Hone,  2  Comst.  235  (1649),  where  the 
following  opinions  were  delivered  :  — 

Gardner,  J.  The  structure  of  the  con- 
tract upon  which  this  action  is  brought 
is  exceedingly  inartificial.  An  ordinary 
policy  against  loss  by  fire  has,  by  the 
substitution  of  the  word  "  reinsure  "  for 
"insure,"  without  any  other  alteration, 
been  converted  into  a  contract  of  indem- 
nity against  the  risk  incurred  by  the  mu- 
tual insurance  company,  by  a  previous 
insurance  of  the  property  of  Hackenrath 
[Herckcnrath  ?]  &  Van  Damme. 

The  contract  in  its  present  form  is  one 
of  reinsurance.  So  much  appears  upon 
the  face  of  the  insurance.  The  defend- 
ants, for  the  consideration  stated,  said 
that  they  "do  reinsure  the  American 
Mutual  Insurance  Company  against  loss 
or  damage  by  fire,  to  the  amount  of 
$10,000,  on,"  &c.  The  risk,  therefore, 
incurred  by  the  assured  in  their  previous 
insurance  is  really  the  subject  of  the  con- 
tract. Against  that  the  defendants  agree 
to  indemnify  the  assured  to  the  amount 
of  $10,000.  The  loss  which  the  latter 
have  sustained  in  consequence  of  that 
risk,  and  which  they  have  paid  or  are 
liable  to  pay,  exceeds  that  sum,  and  the 
question  is,  are  the  plaintiffs  entitled  to 
the  whole  or  a  part  of  the  sum  mentioned 
in  their  policy  ?  The  question,  when 
stated,  suggests  the,  true  answer.  For, 
whatever  may  be  the  rule  in  reference  to 
marine  policies,  it  was  admitted  by  the 
counsel  for  the  defendants,  that  the  mode 
of  estimating  losses  mnder  fire  policies 
proceeds  upon  the  principle  of  a  full  in- 
demnity, without  regard  to  the  question 
whether  the  reinsurance  was  partly  or  for 
the  entire  sum  set  down  in  the  original 
policy. 

But  it  was  argued  that,  in  this  case,  the 
defendants  were  only  liable  for  such  pro- 
portion as  the  sum  reinsured  bears  to  the 
whole  amount  covered  by  the  first  policy, 
in  consequence  of  a  special  clause  in  the 
contract,  which  provides,  "  That  in  case 
of  any  other  insurance  upon  the  property 
hereby  intwred,  the  insured  shall  not,  in 
case  of  loss  or  damage,  be  entitled  to 


recover  on  this  policy  any  greater  portion 
of  the  loss  or  damage  sustained  than  the 
amount  hereby  insured  shall  bear  to  the 
whole  amount  insured  on  the  same  prop- 
erty." 

The  defence  is  thus  made  to  depend 
upon  the  import  of  the  phrase,  "  property 
hereby  insured."  According  to  the  views 
of  the  defendants,  it  refere  to  the  mer- 
chandise stated  in  the  policy  to  be  the 
property  of  Hackenrath  &  Van  Damme, 
the  same  property  that  was  covered  by 
the  original  insurance.  Hence  it  is  said, 
that  in  addition  to  the  sum  of  $10,000 
reinsured,  there  was  at  the  time  of  the 
loss  another  insurance  on  the  same  prop- 
erty to  the  extent  of  $22,000.  If  this  is 
the  correct  exposition  of  the  clause,  it 
follows,  1st.  That  if  the  reinsurance  bad 
been  for  the  full  sum  covered  by  the 
original  policy,  the  loss-  must  have  been 
equally  apportioned  between  the  under- 
writers upon  the  two  policies  respectively. 
A  second  consequence  of  this  construc- 
tion would  be,  that  in  no  way  consistently 
with  the  clause  in  question  could  the  un- 
derwriters indemnify  themselves  against 
the  risk  insured,  by  executing  the  prim- 
itive policy.  They  could  not  reinsure  to 
a  larger  amount  than  the  $22,000  covered 
by  the  first  insurance,  because  that  was 
confessedly  the  whole  extent  of  their  in- 
terest in  the  goods,  and  by  a  reinsurance 
of  that  amount,  in  case  of  total  loss,  they 
would  be  compelled  to  pay  $22,000,  and 
could  receive  but  $11,000. 

I  am  aware  that  the  counsel  for  the 
defendants  claimed  that  the  rule  of  appor- 
tionment upon  which  they  insisted  was 
only  applicable  to  a  case  of  reinsurance 
for  a  part  of  the  amount  covered  by  the 
first  policy.  If  the  whole  amount  was 
reinsured,  it  was  conceded  that  the  whole 
might  be  recovered  in  the  event  of  a  total 
loss.  But  the  clause  which  is  the  only 
foundation  of  this  claim  of  apportion- 
ment will  not  admit  of  this  distinction. 
The  language  is  general  and  explicit, 
that  "  in  case  of  any  other  insurance 
upon  the  property  hereby  insured,  prior 
or  subsequent,  no  greater  portion  of  the 
loss  shall  be  recovered  than  the  amount 
hereby  insured  bears  to  the  whole  amount 
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insured  in  sajd  property.'1  The  phrase 
"  property  hereby  insured,"  I  apprehend, 
refers  to  the  interest  of  the  insured  ac- 
quired by  them  as  underwriters  upon  the 
original  policy,  in  respect  to  the  mer- 
chandise of  Hac ken  rath  &  Van  Damme. 
The  damage  to  that  property  by  fire  was 
the  measure  of  their  liability  upon  the 
primitive  policy,  and  of  the  defendants 
upon  the  second  within  the  sum  men- 
tioned. That  liability  did  not  in  strict- 
ness give  the  first  insurers  a  property  in 
the  merchandise  insured,  but  only  an 
interest  in  its  preservation.  It  gave  them 
a  claim  to  the  stipulated  premium,  and 
was  the  sole  ground  of  their  rights  to  a 
reinsurance.  It  was  an  insurable  inter- 
est, the  nature  of  which  appeared  upon 
the  face  of  the  second  policy. 

The  meaning  of  reinsurance  is,  an  in- 
demnity against  a  risk  insured  by  the  as- 
sured in  consequence  of  a  prior  insurance 
upon  the  same  property  or  some  part  of 
it.  3  Kent,  279.  We  find  this  word  in 
the  policy  characterizing  the  contract, 
and  pointing  to  the  object  of  the  indem- 
nity, together  with  a  reference  to  the  mer- 
chandise of  Hackenrath  &  Van  Damme, 
designating  the  property  on  account  of 
which  the  hazard  was  incurred  against 
which  the  indemnity  was  sought. 

That  the  above  is  the  sense  in  which 
the  parties  use  the  word  "  property "  in 
the  clause  in  question,  is  obvious  from 
that  which  immediately  precedes  it,  which 
provides,  "  That  in  case  the  injured  should 
have  already  any  other  insurance  against 
loss  by  fire  on  the  property  hereby  insured, 
not  notified  to  the  corporation,  or  if  the 
said  insured  shall  hereafter  make  any  in- 
surance on  the  same  property,  and  shall 
not  give  notice  thereof  to  the  corporation, 
and  have  the  same  acknowledged  by  them 
in  writing,  the  said  policy  shall  be  void." 
What  interest  or  property  had  the  insur- 
ed, which  could  be  the  subject  of  a  prior 
or  subsequent  insurance?  For  to  them 
alone  this  complex  prohibition  applies. 
The  answer  must  be,  the  interest  acquired 
in  consequence  of  the  primitive  insurance 
and  no  other.  The  object  of  these  provis- 
ions was  to  guard  against  double  insur- 
ance; which  is  a  second  insurance  of  the 


same  interest.  Godin  v.  London  Ins.  Co. 
1  Burr.  495;  3  Kent,  281.  Both  the 
clauses  above  quoted  relate  to  the  same 
subject,  the  interest  of  the  insured ;  they 
forbid  a  double  insurance  of  that  interest 
without  due  notice  to  the  underwriters, 
and  when  it  is  made  and  notice  given, 
they  provide  for  a  ratable  apportionment 
of  the  loss.  By  this  construction  they 
can  be  made  to  harmonize,  and  each  is 
rendered  sensible. 

There  is  nothing,  therefore,  in  these 
special  provisions,  or  any  of  them,  that 
restricts  or  qualifies  the  agreement  of  the 
defendants,  "  to  make  good  unto  the  in- 
sured all  such  loss  not  exceeding  in 
amount  the  sum  insured,"  as  they  might 
sustain  by  reason  of  the  original  insur- 
ance. 

The  evidence  of  usage  was  properly  re- 
jected. The  offer  of  the  defendants  was, 
to  prove  the  existence  of  a  general  usage 
and  custom  among  underwriters  in  the 
city  of  New  York,  in  cases  of  reinsurance, 
not  to  pay  the  full  amount  named  in  the 
policy  of  reinsurance,  but  only  a  sum 
which  shall  be  in  the  same  proportion  to 
the  amount  of  property  destroyed,  as  the 
policy  of  reinsurance  bears  to  the  original 
policy.  The  usage  went  to  contradict 
the  plain  unequivocal  language  of  the 
policy,  and  was  therefore  inadmissible. 
1  Phil.  Ev.  37.  The  evidence  was  not 
offered  with  a  view  to  ascertain  the  mean- 
ing of  particular  terms,  to  explain  the 
subject  of  the  contract;  in  a  word,  to 
place  the  court,  by  means  of  parol  evi- 
dence, in  the  situation  of  the  parties,  to 
enable  them  to  construe  their  agree- 
ments; but  to  show  the  practical  con- 
struction as  to  their  legal  effect  given  to 
all  policies  for  reinsurance  without  dis- 
tinction, by  underwriters  in  the  city  of 
New  York.  Such  evidence  would  be 
equally  admissible  to  diminish  a  recovery 
upon  any  other  contract. 

We  all  think  it  properly  overruled,  and 
that  the  judgment  of  the  supreme  court 
must  be  affirmed. 

Cadt,  J.  If  the  words,  "  and  in  case 
of  any  other  insurance  upon  the  property 
hereby  insured,  whether  prior  or  subse- 
quent to  the  date  of  this  policy/'  in  the 
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policy  of  reinsurance,  include  the  original 
policy,  then  the  same  words  in  the  orig- 
inal policy  must  include  the  policy  of 
reinsurance;  and  if  so,  then  the  first  in- 
surer, by  procuring  a  reinsurance,  would 
destroy,  in  a  great  degree,  the  value  of 
the  first  policy.  Suppose  a  man  insures 
against  fire  to  the  amount  of  $10,000,  and 
then  procures  a  reinsurance  for  $10,000, 
and  then  a  loss  to  that  amount  happens ; 
will  not  the  insured  be  entitled  to  recover 
for  the  whole  loss ;  or  can  the  insurer  say 
to  the  insured,  I  have  a  policy  of  reinsur- 
ance on  the  same  goods  to  the  amount  of 
ten  thousand  dollars,  and  you,  therefore, 
are  entitled,  according  to  the  terms  of 
your  policy,  to  recover  no  greater  propor- 
tion of  the  loss  than  the  amount  in  your 
policy  bears  to  the  whole  amount  insured 
on  the  said  property?  To  this,  the  in- 
sured might  answer.  The  meaning  of 
that  clause  in  the  policy  is,  that  if 'I  had 
before,  or  should,  after  you  insured  me, 
got  an  insurance  on  the  same  property,  I 
should  look  to  each  of  my  insurers  for 
only  a  proportion  of  the  loss.  If  that 
would  be  the  correct  construction  of  the 
clause  in  the  original  policy,  the  same 
construction  would  be  given  to  the  same 
words  in  the  policy  of  reinsurance ;  the 
clause  would  be  without  effect,  unless 
the  original  insurer  procured  more  than 
one  policy  of  reinsurance.  The  original 
policy  is  a  contract  made  between  the  in- 
surer and  the  insured;  and  it  must  be 
understood  as  relating  only  to  the  acts  of 
the  parties  to  the  contract,  unless  express 
reference  is  made  to  the  acts  of  others. 
So  in  relation  to  the  policy  of  reinsur- 
ance, when  it  speaks  "  of  other  insurance 
on  the  property,"  it  has  reference  to  an 
insurance  to  which  the  insured  can  re- 
sort for  a  part  of  his  indemnity.  The 
clause  was  inserted  in  the  policy  to  re- 
strain the  insured,  if  he  had  more  than 
One  policy,  from  recovering  more  than  a 
proportional  part  of  the  loss  on  any  one 
policy ;  but  unless  the  insured  had  more 
than  one  policy,  he  must  have  an  indem- 
nity on  that,  unless  the  loss  be  greater 
than  the  sum  insured. 

This  construction  was  given  to  this 
clause  in  the  policy  by  the  court  for  the 


correction  of  errors,  in  the  case  of  Tk 
jEtna  Insurance  Company  v.  Tyler,  16 
Wend.  390.  In  that  case,  a  Mr.  Shafer, 
the  owner  of  a  dwelling-house  and  out- 
buildings, procured  an  insurance  on  the 
property  from  the  Merchants'  Insurance 
Company  of  Albany.  While  that  policy 
was  in  force  he  contracted'  to  sell  the  prop- 
erty to  Tyler,  who  paid  a  part  of  the  pur- 
chase money,  and  took  possession  of  die 
property,  and  then  procured  a  policy  from 
the  iEtna  Insurance  Company,  in  which 
policy  was  a  clause  like  the  one  set  forth, 
after  which  the  property  was  destroyed  by 
fire.  The  plaintiff  in  error  insisted  that 
Tyler  was  entitled  to  receive  only  such 
proportion  of  the  loss  as  the  amount  in- 
sured by  them  bore  to  the  whole  amount 
insured  by  them  and  the  other  company ; 
but  that  construction  was  rejected  by  the 
court ;  and  the  chancellor,  whose  opinion 
is  published,  held  that  the  clause  in  the 
policy  related  only  to  double  insurance, 
and  that  to  constitute  a  double  insurance 
both  policies  must  be  upon  the  same  w- 
surable  interest,  either  in  the  name  of  the 
owner  of  that  interest,  or  in  the  name  of 
some  other  person  for  his  benefit.  In  the 
case  under  consideration  there  is  no  double 
insurance  upon  the  same  insurable  interest 
The  American  Insurance  Company  had 
but  one  policy  on  their  insurable  interest, 
and  upon  that  they  were  entitled  to  a  foil 
indemnity,  not  exceeding  the  sum  insured. 
Did  the  superior  court  err  in  rejecting 
the  evidence  of  the  usage  among  the  un- 
derwriters in  the  city  of  New  York,  lor 
reinsurers  not  to  pay  the  full  amount 
named  in  the  policy  of  reinsurance,  but 
only  a  sum  which  should  be  in  the  same 
proportion  to  the  amount  of  property  de- 
stroyed as  the  policy  of  reinsurance  bean 
to  the  original  policy  ?  The  words  of  the 
contract  in  this  case  are,  "  The  Mutual 
Safety  Company,  by  this  policy  of  insur- 
ance, in  consideration  of  thirty-five  dol- 
lars to  them  paid  by  the  insured  herein- 
after named,  the  receipt  whereof  is  hereby 
acknowledged,  do  reinsure  the  American 
Mutual  Insurance  Company  against  Ion 
or  damage  by  fire,  to  the  amount  of  Urn 
thousand  dollars,  on  merchandise,  hazard- 
ous and  not  hazardous,  property  of  Hack- 
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en  rath  &  Van  Damme,  or  held  by  them  in 
trust,"  &c.  "  And  the  said  company  do 
hereby  promise  and  agree  to  make  good 
unto  the  said  insured,  their  executors,  ad- 
ministrators, and  assigns,  all  such  loss  or 
damages,  not  exceeding  in  amount  the 
sum  insured,  as  should  happen  by  tire  to 
the  property  above  specified  during,"  &c. ; 
"  the  loss  or  damage  to  be  estimated  accord- 
ing to  the  true  and  actual  cash  value  of  the 
said  property  at  the  time  the  same  shall 
happen."  The  construction  of  a  contract 
in  these  words  has  long  been  adjudged  to 
be  a  contract  of  indemnity  not  exceeding 
the  sum  insured.  And  it  is  asserted  in 
the  fifth  point  submitted  on  the  part  of  the 
plaintiffs  in  error,  that  when  the  reinsur- 
ance covers  the  whole  amount  insured  by 
the  first  policy,  the  first  underwriter  is  en- 
titled to  recover  of  the  reinsurer  the  whole 
loss,  whether  partial  or  total,  for  which 
he  is  himself  liable.  But  it  is  insisted  that 
in  case  the  sum  reinsured  be  less  than  the 
sum  mentioned  in  the  original  policy,  then 
the  reinsurer  is  not  to  pay  the  sum  rein- 
sured unless  the  loss  equals  the  sura  men- 
tioned in  the  original  policy.  No  adjudged 
case,  however,  has  been  referred  to,  show- 
ing the  existence  of  any  such  distinction. 
So  far  as  adjudged  cases  have  been  re- 
ferred to,  the  contract  of  insurance,  or 
reinsurance  against  loss  by  fire,  has  uni- 
formly been  held  to  be  a  contract  of  in- 
demnity not  exceeding  the  sum  insured. 

The  words  of  the  contract  in  this  case 
are  free  from  any  ambiguity.  The  con- 
tract is  to  make  good  all  loss  or  damage 


by  fire  not  exceeding  $15,000.  Judging 
from  the  words  of  the  contract,  it  wotfld 
seem  that  no  two  men  could  differ  as  to 
its  construction.  And  for  what  purpose 
is  the  usage  insisted  on  by  the  plaintiffs 
in  error  introduced  ?  To  prove  that  the 
words  all  loss  or  damage  by  Jire  mean  in 
this  case,  that  the  reinsurer  will  make 
good  only  ten  out  of  twenty-two  parts  of 
the  loss.  In  the  case  of  The  Scltooner  Ree- 
side,  2  Sumn.  567,  the  bill  of  lading  spe- 
cified that  the  goods  were  "  to  be  delivered 
in  good  order  and  condition,  damages  of 
the  seas  only  excepted."  And  the  point 
was,  whether  a  local  usage  between  New 
York  and  Boston  (the  termini  of  the  voy- 
age) might  be  admitted  to  influence  the 
contract  so  far  as  to  exempt  the  carriers 
from  liability  for  all  damage,  save  what 
arose  from  their  own  neglect.  Mr.  Justice 
Story  excluded  the  usage,  on  the  ground 
that,  if  admitted,  it  would  go,  not  to  in- 
terpret or  explain,  but  to  vary  and  con- 
trad  ic  t  the  con  tract.  Co  wen  &  H  i  1  \'s  Notes, 
p.  1411.  So  in  this  case,  the  usage  in- 
sisted on  is  to  vary  and  contradict  the 
contract.  It  is,  if  admitted,  to  prove  that 
the  word  all  in  this  case  means  less  than 
half.  There  could  be  no  security  in  a 
written  contract,  if  a  usage  in  a  single 
city  can  be  given  in  evidence  to  vary  and 
contradict  it. 

The  judgment  of  the  superior  court 
ought  to  be  affirmed  with  costs. 

Strono,  J.,  also  delivered  an  opinion 
for  affirmance  on  substantially  the  same 
grounds.  Judgment  affirmed. 


Brouwer,  Receiver,  vs.  Appleby.1 

(Superior  Court,  New  York  City,  December  Term,  1847.) 

Insolvent  Mutual  Company.  —  Organization.  —  Premium  Notes. 

Members  of  a  mutual  insurance  company,  when  sued  by  the  company  upon  their  premium 

notes,  cannot  object  to  the  organization  of  the  corporation. 
In  an  action  upon  a  premium  note  by  a  mutual  insurance  company,  the  charter  of  which 

provided  that  the  company  might  receive  in  advance  premium  notes  of  persons  intend- 

1  1  Sand.  158. 
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ing  to  insure,  and  might  negotiate  such  notes  for  the  purpose  of  paying  claims,  or  other- 
wise, held,  no  defence  that  the  company  had  never  effected  any  insurance,  and  was 
now  in  the  hands  of  a  receiver;  and  that  the  defendant  must  pay  the  amount  of  hit 
note. 

Nor  is  it  any  defence,  except  upon  the  ground  of  fraud,  that  influential  persons  were  held 
out  to  the  defendant  as  having  given  similar  notes,  who  had  never  done  so. 

Parol  evidence  of  an  agreement  by  the  president  of  a  mutual  company  to  give  up  a  pre- 
mium note  at  the  end  of  the  time  it  had  to  run  is  inadmissible ;  and  a  promise  made 
by  the  president  when  the  note  fell  due  to  give  it  up  is  also  unavailing. 

The  case  is  stated  in  the  opinion. 

J.  N.  Taylor,  for  the  plaintiffs. 

J.  S.  Bosworth  Sf  O.  Wood,  contra. 

By  the  Court,  Oakley,  C.  J.  This  is  one  of  a  large  number 
of  cases  pending  before  us,  growing  out  of  the  failure  of  several 
of  the  mutual  insurance  companies. 

The  actions  are  brought  upon  notes  given  for  premiums  in 
advance  (or  claimed  to  have  been  so  given),  under  the  provis- 
ions of  the  charters  of  those  companies. 

Some  of  the  questions  now  presented  were  before  us  last 
spring,  in  the  case  of  Hone  $  Bokee,  Receivers,  <J*c,  of  ike 
American  Mutual  Insurance  Company  v.  Allen  Sf  Paxson,  and 
were  decided  at  the  March  term.1  There  having  been  a  change 
in  the  members  of  the  court  since  that  time,  we  have  examined 
these  questions  anew,  and  after  mature  consideration,  fully  con- 
cur in  the  results  to  which  the  court  then  arrived. 

In  this  case,  one  of  the  objections  made  to  the  plaintiffs  re- 
covery is,  that  by  reason  of  a  defect  in  the  organization  of  the. 
Croton  Insurance  Company,  it  never  becdme  a  body  corporate, 
and  never  had  a  right  to  commence  an  action  on  this  note.  The 
alleged  defect  consists  in  the  error  in  footing  up  the  applications 
for  insurance,  by  reason  of  which  the  company  organized  aud 
proceeded  to  transact  business,  before  applications  to  the  extent 
of  half  a  million  of  dollars  had  been  made,  as  is  prescribed  in 
the  seventh  section  of  the  charter. 

Two  answers  were  made  to  this  objection.  First.  It  is  said 
that  it  is  only  available  by  a  plea  in  abatement,  and  there  is  no 
such  plea.  This  is  met  by  the  argument  that  the  action  is  not 
brought  by  the  corporation,  and  therefore  the  plea  is  not  neces- 
sary nor  proper.  We  think  that  makes  no  difference,  and  prob- 
ably the  want  of  the  plea  in  abatement  is  a  sufficient  answer 
to  the  objection.     Second.     A  further   answer,  however,  and 

1  Post,  p.  597. 
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one  which  was  held  to  be  conclusive  in  a  former  suit  of  the 
Croton  Insurance  Company,  is  that  the  company  was  a  body 
corporate  de  facto,  from  the  time  of  the  passage  of  the  act  of 
incorporation.     Laws  of  1843,  chap.  91,  p.  66. 

The  first  section  enacts  that  eleven  persons,  who  are  named, 
"  and  all  other  persons  who  may  hereafter  associate  with  them 
in  the  manner  herein  prescribed,  shall  be  a  corporation  by  the 
name  of  the  Croton  Insurance  Company."  Section  two  is  in 
these  words :  "  The  persons  named  in  the  first  section  of  this 
act  are  hereby  appointed  trustees." 

By  the  fourth  section,  the  corporation  by  that  act  created 
was  vested  with  all  the  powers  and  privileges,  and  subjected  to 
all  the  restrictions,  &c,  which  are  reserved,  granted,  or  imposed 
upon  the  Atlantic  Mutual  Insurance  Company,  by  its  charter 
conferred  in  1842,  with  the  exception  of  some  powers,  not  at 
present  material. 

The  seventh  section  of  that  charter  (Laws  of  1842,  chap.  217, 
p.  261)  made  it  the  duty  of  the  trustees  to  open  a  book  for  ap- 
plications for  insurances,  and  after  receiving  such  applications 
to  be  approved  by  them,  amounting  to  five  hundred  thousand 
dollars,  the  book  might  be  closed  and  the  company  might  be 
organized. 

Thus  this  company  was  fully  created  a  body  corporate  by  the 
charter,  and  vested  with  various  powers.  The  trustees  named 
in  this  act  were  to  do  certain  things  to  organize  the  institution, 
but  their  omission  to  do  them  did  not  affect  the  rights  of  the 
company,  or  its  corporate  existence.  The  defendant,  as  a  con- 
tracting party  with  this  corporation,  cannot  object  to  the  want  of 
the  requisite  organization,  and  any  defect  in  that  respect,  if  valid, 
is  only  available  in  behalf  of  the  sovereign  power  of  the  state. 
The  main  question  in  this  cause  is  on  the  validity  of  the  de- 
fendant's premium  note. 

The  twelfth  secti6n  of  the  act  incorporating  the  Atlantic 
Mutual  Insurance  Company,  which  is  a  part  of  the  charter  of 
this  company,  provides,  "  that  the  company,  for  the  better  se- 
curity of  its  dealers,  may  receive  notes  for  premiums  in  advance 
of  persons  intending  to  receive  its  policies,  and  may  negotiate 
such  notes  for  the  purpose  of  paying  claims  or  otherwise,  in  the 
course  of  its  business;  and  on  such  portions  of  said  notes  as 
may  exceed  the  amount  of  premiums  paid  by  the  respective 
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signers  thereof,  at  the  successive  periods  when  the  company 
shall  make  up  its  annual  statement  as  hereinafter  provided  for, 
and  on  new  notes  taken  in  advance  thereafter,  a  compensation 
to  the  signers  thereof,  at  a  rate  to  be,  determined  by  the  trustees, 
but  not  exceeding  five  per  cent,  per  annum,  may  be  allowed 
and  paid  from  time  to  time." 

The  objects  of  this  section,  it  is  apparent,  were  to  furnish  a 
basis  for  the  business  of  the  company  ;  a  substitute  for  capital 
stock,  on  which  those  dealing  with  it  might  rely  for  their 
security. 

There  is  some  discrepancy  as  to  dates,  but  the  defendant's 
note  was  given  under  this  twelfth  section.  The  fact  is  broadly 
admitted  ;  but  no  insurances  were  ever  taken  by  the  defendant, 
and  he  raises  the  question  whether  the  note  was  valid  for  any 
amount  beyond  the  premiums  on  risks  assumed  by  the  company* 
and  applicable  to  the  note.  The  plaintiff  contends  that  the 
note  rests  upon  a  valid  consideration,  and  that  he  can  enforce 
its  payment,  irrespective  of  any  insurance  being  effected  under 
it.  This  is  the  opinion  of  the  court,  and  so  it  was  decided  in 
the  case  of  Allen  &  Paxson. 

We  place  it  on  the  ground  generally,  that  there  was  an  asso- 
ciation of  the  parties  giving  these  notes,  to  create  a  fund  to  be 
placed  in  the  hands  of  trustees  for  the  security  of  creditors  of 
the  company,  and  such  parties  agreed  to  contribute  their  pre- 
mium notes  for  this  purpose ;  and  on  the  faith  of  this  fund  the 
whole  business  of  the  company  was  transacted.  From  the  na- 
ture of  the  act  of  incorporation  ;  the  objects  and  purposes  of 
the  creation  of  the  fund  ;  and  the  mutuality  of  the  contribution 
thereto,  one  party  giving  his  note  to  constitute  it,  with  all  oth- 
ers concurring;  we  hold  now,  as  was  held  in  Allen  &  Paxson's 
case,  that  these  premium  notes  are  valid,  to  the  full  amount  re- 
quired for  the  security  of  dealers  with  the  company ;  and  the 
defendant  is  liable  to  the  whole  extent  of  his  note.  The  case 
differs  from  Allen  &  Paxson's  on  this  point,  in  one  particular 
only.  The  defendant  did  not  sign  with  others  a  preliminary 
subscription,  agreeing  to  give  premium  notes  under  the  twelfth 
section  ;  but  this  we  deem  to  be  of  no  consequence.  The  con- 
siderations adverted  to  are  equally  strong  and  sufficient  to  sus- 
tain the  note,  which  maintains  the  same  character  as  a  contri- 
bution to  the  fund  under  the  twelfth  section. 
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There  are  two  other  points  raised  by  the  defendant.  1.  The 
alleged  misrepresentation,  by  which  it  is  said  he  was  induced  to 
give  his  note,  viz. :  that  influential  persons  were  held  out  to 
him  as  having  given  similar  notes,  who  never  gave  such  notes 
to  the  company.  This  is  of  no  avail,  unless  upon  the  ground  of 
fraud ;  and  the  defence  is  not  placed  distinctly  upon  that  foot- 
ing, nor  is  any  fraud  pretended.  But  if  there  had  been  a  dis- 
tinct charge  of  fraud,  there  are  not  sufficient  facts  to  sustain  it. 
The  allegation  is  therefore  immaterial. 

2.  The  agreement  of  the  president  of  the  company,  when 
the  note  was  made,  to  give  it  up  at  the  end  of  the  twelve 
months  which  it  had  to  run ;  and  his  promise  when  it  fell  due, 
that  it  should  be  given  up. 

As  to  the  first  agreement,  independent  of  the  doubt  whether 
the  president  had  any  power  so  to  affect  the  fund  held  by  the 
company  as  trustees,  the  contract  alleged  is  in  direct  conflict 
with  the  plain  stipulation  in  the  note  itself,  and  is  entirely  void. 
It  is  a  contemporaneous  parol  agreement,  to  vary  and  destroy 
the  terms  of  the  written  contract  between  the  parties,  and  as 
such  is  wholly  invalid. 

The  promise  after  the  note  fell  due  is  equally  unavailing. 
The  president  would  have  had  no  power  to  make  any  such 
promise,  even  if  this  were  an  ordinary  note  given  for  premiums 
in  advance  on  taking  out  an  open  policy,  and  having  rio  con- 
nection with  the  twelfth  section.  And  it  is  doubtful  whether 
the  board  of  directors  could  have  made  such  an  agreement 
without  a  valuable  consideration,  for  they  were  trustees  of  this 
fund  for  the  security  of  creditors. 

The  plaintiff  is  entitled  to  judgment  for  the  amount  of  the 
note,  with  interest. 

The  following  is  the  case  referred  to  in  the  opinion,  supra : — 

Hone  &  Bokee,  Receivers,  vs.  Allen  &  Paxson.1 

(Superior  Court,  New  York  City,  March  Term,  1847.) 

Insolvent  Company.  —  Security  Notes. 

An  action  was  brought  by  the  receivers  of  an  insolvent  insurance  company  against  the  makers  of  a 
negotiable  promissory  note,  given  in  pursuance  of  the  twelfth  section  of  the  company's  charter  for 
the  security  of  dealers.    Held,  that  the  defendants  did  not  cease  to  be  liable  by  the  fact  that  the 

1  1  Sand.  171,  note. 
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company  became  Insolvent,  or  by  the  additional  fact  that  the  note  was  a  renewal  note,  past  dae 
when  the  suit  was  instituted. 
The  agreement  of  the  company  being  to  allow  five  per  cent,  to  the  makers  of  each  notes,  by  wmy  o* 
compensation,  this  must  be  allowed  up  to  the  time  the  notes  pass  into  the  hands  of  the  receivers, 


The  case  is  stated  in  the  opinion  of  the 
court. 

D.  Lord,  for  the  plaintiffs. 

W.  Bliss,  C.  O'Conor  &  G.  Wood,  for 
the  defendants. 

Jones,  C.  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  assumpsit  on  a 
promissory  note  for  $5,000,  made  by  the 
defendants,  dated  December  4,  1844,  and 
payable  to  the  American  Mutual  Insur- 
ance Company,  twelve  months  after  date. 
By  the  great  fire  in  July,  1845,  that  com- 
pany was  rendered  insolvent,  and  on  the 
25th  day  of  November  following  the  plain- 
tiffs were  duly  appointed  receivers  of  its 
effects  by  an  order  of  the  court  of  chan- 
cery. Thus  the  plaintiffs'  title  arose  be- 
fore the  maturity  of  the  note,  and  before 
there  was  any  pretence  of  a  right  in  any 
one  to  call  for  it  as  functus  officio.  The 
note  remained  the  property  of  the  com- 
pany. 

This  note  was  given  in  advance  for 
premiums  to  be  earned  by  the  company, 
on  policies  to  be  taken  by  the  defendants, 
under  the  new  system  of  mutual  insur- 
ance and  subscription  notes. 

It  appears  that  the  company  was  in- 
corporated by  an  act  of  the  legislature, 
passed  April  1,  1843,  and  was  clothed 
with  various  specific  powers,  besides  the 
usual  incidents  of  a  body  corporate.  Laws 
of  1843,  chap.  75,  p.  50. 

The  seventh  section  prescribes  the  mode 
of  organizing  the  company,  on  receiving 
approved  applications  for  insurances  to 
the  amount  of  $250,000. 

The  twelfth  section  is  the  controlling 
feature  of  the  act  (This  was  read  by 
the  chief  justice,  and  is  the  same  as  that 
in  the  charter  of  the  Croton  Insurance 
Company.     See  ante,  p.  595.) 

Section  thirteenth  relates  to  the  esti- 
mate of  profits,  for  which  certificates  were 
to  be  given  to  the  insurers. 

By  section  seventeenth,  annual  state- 
ments were  to  be  made  and  published, 
showing    the    amount  of  premiums  re- 


ceived, the  amount  of  losses  paid,  the 
balance  remaining  with  the  company,  the 
nature  and  amount  of  the  securities  in 
which  the  company's  funds  were  invested, 
and  amount  of  premium  notes  and  cash 
on  hand.  There  were  further  provisions 
respecting  dividends  of  profits  and  of 
accumulations,  which  it  is  needless  to 
repeat.  Persons  insuring  in  the  company 
were  not  to  be  answerable  for  anything 
except  the  payment  of  their  premiums, 
and  the  notes  given  in  advance  for  pre- 
miums. 

Under  this  charter  the  company  was 
organized.  Before  the  organization  a 
subscription  was  opened  and  signed  by  • 
the  parties,  who  thereby  agreed  to  give 
their  notes  for  premiums  in  advance,  as 
provided  in  the  charter ;  thus  showing  an 
agreement  to  give  such  notes,  and  that 
notes  were  given  before  the  company  was 
organized.  The  defendants,  Allen  & 
Paxson,  subscribed  this  instrument.  All 
the  subscriptions  amounted  to  $250,000. 
The  notes  given  under  it  were  dated 
December  4, 1843.  Insurances  were  made 
during  that  year.  In  December,  1844, 
an  arrangement  was  made  under  section 
twelve,  by  which  the  first  note  was  given 
up  and  a  new  one  substituted,  payable 
one  year  after  date.  This  was  received 
under  the  same  agreement,  and  for  the 
same  purposes.  The  subscribers  generally 
gave  new  notes  at  the  beginning  of  the 
second  year.  During  the  second  year  • 
the  defendants  took  out  insurances,  the 
premiums  on  which  amounted  to  $440, 
and  those  were  credited  on  the  note,  and 
were  paid  by  the  defendants.  The  com- 
pany continued  its  operations  until  July, 
1845.  Their  losses  were  then  $350,000; 
their  assets  $230,000,  —  all  the  premium 
notes  being  included.  In  November,  1 845, 
on  the  plaintiffs  being  appointed  receivers, 
all  the  funds  of  the  company  were  handed 
over  to  them. 

The  defence  is,  that  the  note  was  given 
for  premiums  in  advance,  and  was  to  be 
negotiated  by  the  company  to  raise  money 
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for  prompt  payment  of  claims  on  the 
company  in  case  of  a  temporary  exigency. 
That  the  defendants  had  made  no  insur- 
ances to  fill  the  note,  and  the  company 
had  not  negotiated  it,  and  so  the  note 
was  without  consideration  and,  could  not 
be  enforced. 

The  plaintiffs  contend  that  these  notes 
were  given  for  the  better  security  of  deal- 
era,  and  as  a  fund,  in  case  of  necessity,  to 
meet  losses  which  the  company  might 
sustain.  Neither  party  claims  to  use 
them  as  stock,  or  otherwise  than  as  a 
fund  for  the  better  security  of  dealers,  in 
case  of  the  insufficiency  of  the  other 
funds  of  the  company.  It  is  clear  that 
the  notes  were  entitled  to  no  dividends, 
nor  to  votes  for  directors,  until  insurances 
were  effected  by  the  makers,  but  they  did 
^entitle  the  makers  to  take  insurances  on 
the  usual  terms,  and  then  they  became 
corporators.  For  the  excess  of  notes, 
over  the  premiums  on  insurances  taken, 
they  continued  their  original  liability. 
For  this  portion  of  the  notes  a  compensa- 
tion for  their  credit  was  allowed. 

What,  then,  was  the  liability  ?  It  must 
be  decided  by  the  twelfth  section  and  the 
general  purposes  of  the  company. 

The  twelfth  section  does  not  require 
the  company  to  take  such  notes,  but 
authorizes  them  to  take  the  notes.  It  is 
not  a  prerequisite  to  their  organization  or 
transacting  business.  The  seventh  sec- 
tion regulates  the  organization.  Appli- 
cations for  insurance  were  to  be  made  to 
the  amount  of  $250,000,  and  it  is  author- 
ised organizing  as  soon  as  applications  for 
that  amount  of  insurance  were  made  and 
approved.  At  the  average  rate  of  pre- 
miums, the  amount  payable  for  insur- 
ances to  the  amount  of  $250,000  would 
be  $7,000,  on  which  they  might  begin 
business.  It  was  attempted,  by  an  his- 
torical review  of  these  mutual  companies, 
to  show  an  authority  to  commence  busi- 
ness without  any  capital,  and  so  that 
there  was  no  implication  for  capital  in 
this  charter. 

The  company  purports  to  be  a  mutual 
insurance  company.  Originally,  mutual 
insurance  was  where  all  the  insurers 
agreed  to  apportion  all  the  losses  among 


themselves  ratably.  That  was  a  very 
safe  mode  of  insurance,  but  not  applica- 
ble to  marine  policies.  It  was  not  orig- 
inally applied,  nor  was  it  easily  applicable 
'to  marine  risks.  It  was  not  so  applied 
for  a  long  time.  The  old  mutual  plan, 
and  the  mode  of  ratable  contribution  by 
the  insurers  themselves,  was  always  safe, 
but  never  could  be  profitable.  The  legis- 
lature has  since  introduced  modifications 
of  the  plan.  First,  obliging  individuals 
insuring  to  give  notes  for  a  percentage 
sufficient  to  pay  losses.  These  notes 
formed  the  capital,  as  it  were,  of  the 
company.  This  system  underwent  vari- 
ous modifications,  until  finally  the  mode 
now  in  question  was  introduced.  Notes 
were  dispensed  with  to  rely  on  premiums 
only,  or  on  insurances  agreed  for,  as  soon 
as  the  company  was  ready  to  make  them. 
In  this  respect  the  parties  were  left  much 
to  fix  their  own  standard,  for  when  pre- 
miums are  properly  rated  the  business  is 
safe.  Besides,. the  dealers  become  corpo- 
rators, and  so  they  let  the  .company  go 
into  effect,  and  they  are  to  act  on  it  ac- 
cordingly. These  considerations,  doubt- 
less, had  their  weight.  But  obviously, 
both  the  legislature  and  the  dealers 
sought  to  enable  the  corporators  to  ac- 
quire and  create  a  fund  to  operate  as  a 
further  security,  and  hence  was  inserted 
a  power  under  the  twelfth  section  to  take 
notes  for  premiums  in  advance,  to  consti- 
tute a  further  security  for  dealers;  and 
to  encourage  the  giving  of  such  notes, 
the  markers  were  not  only  allowed  the 
benefit  of  the  company  by  insuring,  but 
a  percentage  for  the  use  of  their  credit. 

The  present  company  organized  upon 
applications  which  would  give  $7,500  of 
premiums  at  three  per  cent.  Before  they 
entered  on  business,  however,  they  raised 
this  $250,000  of  notes  for  premiums  in 
advance.  Could  this  company  hope  for 
business  to  the  amount  necessary  to  make 
profits  on  a  fund  of  $7,500  ?  The  events 
of  the  first  year  Alight  bankrupt  it  at 
once.  They  could  not  venture*  on  any 
such  chance.  They  agreed  to  obtain  a 
larger  amount  by  subscription  notes  to 
$200,000,  and,  in  fact,  they  raised  it  to 
$250,000.    With  this  collateral  security 
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they  bejran.  They  were  at  first  success- 
ful, and  continued  so  until  the  great  fire. 

Why  are  not  the  provisions  of  the 
twelfth  section  broad  enough  to  sustain 
the  plaintiffs'  claim  ?  Who  are  the  deal- 
ers intended  ?  They  are  the  insured, 
claiming  for  losses  sustained.  Are  not 
these  sufferers  entitled  to  look  to  these 
funds  provided  for  their  better  security  ? 
Can  anything  short  of  that  answer  the 
purpose  of  further  security  ?  The  makers 
of  these  notes  had  a  right  to  use  them 
for  premiums.  But  many  would  have  no 
occasion  thus  to  use  the  notes.  To  pro- 
vide for  the  use  of  their  credit,  they  were 
entitled  to  compensation  at  the  rate  of 
five  per  cent,  a  liberal  allowance  for  a 
risk  so  unlikely  to  result  in  loss.  It  is 
conceded  that  the  company  might  nego- 
tiate these  notes  to  pay  claims  arising  in 
the  course  of  their  business,  but  it  is 
denied  that  they  can  be  applied  to  poli- 
cies issued  in  the  course  of  business, 
when  losses  thereon  have  rendered  the 
company  insolvent.  The  idea  that  the 
five  per  cent,  was  for  the  mere  exposure 
of  the  parties  to  advance  to  a  solvent 
company,  and  they  to  be  free  from  any 
liability  if  the  company  became  insolvent, 
is  unreasonable.  It  is  only  when  the 
company  fails  that  a  further  security  is 
necessary  for  the  security  of  the  dealers. 
Insurance  at  adequate  premiums  is  a  safe 
.pursuit.  If  so  safe  as  to  meet  no  loss, 
the  allowance  of  five  per  cent,  for  only  a 
temporary  advance  to  a  solvent  company, 
and  which  is  not  applicable  to  the  same 
company  when  insolvent,  could  never 
have  been  the  intent  of  the  legislature. 
This  would  be  a  safe  and  lucrative  busi- 
ness for  the  makers  of  the  notes,  when 
liable,  as  the  plaintiffs  contend  they  were, 
and  many  entered  into  it  who  had  no 
occasion  for  premiums.  This  was  rather 
an  abuse,  for  these  notes  were  intended 
to  be  given  by  those  who  should  take 
insurances.  But  when  notes  were  offered, 
the  company  could  not  determine  that 
they  would  not  be  so  used  for  premiums, 
and  they  therefore  must  all  stand  on  the 
same  ground. 

It  is  said  that  the  power  to  negotiate 
these  notes  excludes  all  other  powers,  and 


that  no  power  can  be  implied ;  that  the 
important  purpose  of  security  for  deakn 
is  satisfied  by  the  power  to  raise  fanfe 
upon  them  by  negotiating  for  promptitoae 
merely  in  paying  losses.  And  this  is  coo- 
tended  in  respect  to  a  company  in  posses- 
sion of  premium  notes  sufficient  to  pay 
the  losses. 

This  argument  does  not  satisfy  aw 
mind.  Why  is  not  the  note  an  effectual 
security  for  the  losses  1  It  is  argued,  that 
"  better  security  "  expressed  only  the  rea- 
son or  motives  of  the  legislature,  and  is  not 
an  expression  of  the  extent  to  which  these 
notes  might  go.  But  why  limit  their  ate 
to  one  single  benefit  ?  Is  this  one  a  soft- 
cient  subject  to  restrain  the  limitation  to 
the  effect  claimed  ?  The  cases  on  the  coa- 
struction  of  statutes  do  not  sanction  sock 
a  limitation.  The  obvious  meaning  of 
**  further  security,"  to  a  common  under- 
standing, calls  for  a  larger  construction 
than  that  of  a  mere  advance  in  a  case  of 
solvency. 

The  consequence  is,  that  if  these  notes 
are  negotiated,  the  amount  of  premiums 
for  insurances  undertaken  is  to  be  cred- 
ited ;  and  so  far  as  the  notes  remain  ao- 
paid,  they  pass  to  the  receivers  for  the 
benefit  of  those  claiming  losses.  If,  on 
satisfaction  of  all  claims  against  the  com- 
pany, there  is  a  surplus,  the  makers  of 
the  notes  will  stand  as  creditors,  to  be 
satisfied  out  of  such  surplus. 

It  is  said  that  the  terms  of  section  twelve 
limit  the  purposes  for  which  the  note  may 
be  used,  to  the  right  to  negotiate  it  while 
it  is  a  living  note;  that  it  is  only  to  be 
regarded  before  maturity  as  a  species  of 
accommodation  note,  to  meet  claims  in 
the  regular  continuation  of  business ;  and 
the  moment  the  company  ceases,  the  notes 
are  not  negotiable.  If  so,  when  it  be- 
comes insolvent,  the  company  must  return 
all  the  notes.  The  makers  may  receive 
their  percentage  until  the  risk  arises,  and 
then  the  notes  are  to  be  delivered  back. 
In  all  the  statements  of  the  companies, 
these  notes  arc  invariably  given.  True, 
the  mode  of  keeping  the  books  does  not 
make  a  rule,  but  it  is  a  contemporaneous 
exposition. 

As  to  the  evidence  offered,  that  the  pres- 
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to  get  their  five  per  cent,  as  against  the 
dealer  meeting  the  loss. 

The  agreement  being  to  allow  five  per 
cent,  to  the  makers  of  these  notes,  it  must 
he  allowed  up  to  the  time  the  notes  went 
into  the  hands  of  the  receivers,  and  the 
defendants  are  entitled  to  be  credited  for 
the  premiums  where  insurances  were 
made,  and  the  premiums  have  not  been 
credited  on  the  notes. 

Oaklet,  J.,  concurred.  He  said  that 
if  there  were  no  other  reasons,  the  notes 
were  valid  from  the  association  of  those 
who  should  become,  or  expected  to  be- 
come, dealers,  to  form  in  a  certain  sense 
capital  for  the  company,  a  fund  to  meet 
losses,  by  means  of  these  notes.  Other- 
wise, some  one  note  might  be  negotiated 
while  the  company  continued  business, 
and  the  maker  be  made  liable,  while  upon 
its  insolvency,  all  the  others  would  be 
clear.  This  never  could  have  been  in- 
tended. 

The  consideration  for  the  note,  in  this 
view,  was  the  mutual  agreement  to  give 
each  other's  notes  to  the  company  for 
premiums  in  advance,  under  the  twelfth 
section. 

I  never  could,  from  the  outset,  see  any 
room  to  doubt  the  liabilities  of  the  par- 
ties. Judgment  for  plaintiffs. 

Hone  &  Bokee,  Receivers,  vs.  Folger  et  al.1 
(Superior  Court,  New  York  City,  December  Term,  1847.) 
'  Insolvent  Company.  —  Security  Note  renewed. 

Renewal  notes  given  for  the  security  of  dealers  stand  upon  the  same  footing  as  the  notes  given  at  the 
organisation  of  the  company,  and  are  supported  by  the  same  consideration. 

It  is  no  defence  to  an  action  upon  such  a  renewal  note  that  the  defendants  made  an  application  for 
insurance  with  the  company  after  the  failure,  for  the  sake  of  reducing  their  note,  and  that  the 
company  refused  to  insure. 

D.  Lord,  for  the  plaintiffs. 

J.  W.  Hamersley  fr  C.  0' Conor,  contra. 

By  the  Court,  Oaklet,  C.  J.  This 
case  differs  from  Brouwer  v.  Appleby,  in 
respect  of  the  note  in  question,  in  only 
one  circumstance.  The  note  was  given 
in  renewal  of  the  premium  note  first 
given,  under  the  twelfth  section,  at  the 
time  the  latter  fell  due,  and  for  the  same 
amount. 


ident  of  the  company  agreed  the  notes 
should  be  returned  ;  the  president  had  no 
right  to  make  any  such  agreement.  The 
question  is,  what  was  the  construction  of 
the  twelfth  section,  and  the  nature  of  the 
notes? 

It  is  said,  the  note  is  only  available 
while  current.  The  twelfth  section  goes  on 
the  idea  that  the  notes  are  to  continue  as 
long  as  the  company  endures.  But  it  is 
said,  the  statute  only  contemplates  that 
they  are  to  be  held  while  negotiable. 
Their  being  overdue,  only  lets  in  any  in- 
quiry as  to  the  circumstances  under  which 
they  were  given.  Negotiability,  is  trans- 
ferability so  as  to  permit  a  suit  in  the 
name  of  him  to  whom  the  note  is  trans- 
ferred. The  notes  not  only  are  negotiable 
during  currency,  but  are  equally  so  to  pay 
a  loss,  at  any  time  after  they  are  due;  and 
a  transfer  by  act  of  law,  or  to  general  as- 
signees, is  as  effectual  a  negotiability,  as 
a  discount  before  due. 

It  is  said  they  are  to  be  used  for  the 
purposes  of  the  company.  True,  but  is 
not  payment  of  losses,  on  policies  con- 
tracted in  the  course  of  business,  the  pur- 
poses of  the  company  ? 

It  is  too  narrow  to  limit  the  effect  of 
the. notes,  to  the  benefit  of  those  who  were 


The  court  decided  in  Allen  &  Paxson's 
case  [supra],  that  the  renewed  notes  stood 
upon  the  same  footing  as  the  notes  given 
at  the  organization  of  the  company,  and 
were  sustained  by  the  same  consideration. 

Another  point  was  made  in  this  case, 
founded  upon  an  application  for  insur- 
ance, made  by  the  defendants  to  the  com- 
pany, in  respect  of  their  note,  after  the 
company  failed  and  discontinued  business, 


*  Sand.  177. 
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and  .upon  the  refusal  of  the  company  to    fancy,  a  mere  pretence,  which  needs  no 
insure.    This,  we  think,  is  altogether  a    consideration.     Judgment  for  plaintiffs. 

Hone  &  Bokeb,  Receivers,  vs.  Ballin  &  Sander.1 

(Superior  Court,  New  York  City,  December  Term,  1847.) 

Insolvent  Company.  —  Renewal  Security  Note.  —  Deduction. 

If  upon  the  maturity  of  a  note  given  for  the  security  of  dealers,  the  maker  gives  a  renewal  note  f 
the  same  amount,  not  deducting  the  amount  of  premiums  earned  during  the  time  In  which  the  fir  t 
note  was  current,  be  will  not  be  allowed  to  deduct  the  amount  afterwards  in  a  suit  upon  the  t 
note  by  the  company's  receivers  in  insolvency. 


D.  Lord,  for  the  plaintiffs. 

W.  M.  Evart8,  for  the  defendants. 

By  the  Court,  Vanderpoel,  J.  The 
difference  between  this  case  and  Brouwer 
v.  Appleby  is  this  :  The  defendants  at  the 
organization  of  the  company  gave  their 
note  for  premiums,  under  the  twelfth  sec- 
tion, for  $1 ,000,  at  twelve  months ;  during 
which  time  they  took  out  insurances  upon 
which  the  premiums  earned  amounted  to 
$518.29.  At  the  end  of  the  year  they 
paid  this  sum,  and,  instead  of  deducting 
it  from  the  $1,000,  and  giving  a  renewal 
note  for  the  balance,  they  renewed  their 
premium  note  for  the  whole  amount, 
$1,000.  During  the  second  year  their 
premiums  earned  were  $514.41,  which 
they  may  deduct  from  the  note,  on  paying 
the  same.  But  they  now  claim  to  go 
back  of  the  renewed  note,  and  to  have 


the  same  benefit  from  the  $518.29  taken 
,  out  in  premiums  while  the  original  note 
was  running.  We  think  this  cannot  be 
done.  They  had  an  undoubted  right,  when 
that  note  matured,  to  deduct  the  amount 
of  those  premiums,  and  to  give  a  new  note 
for  the  balance  only,  or  pay  such  balance. 
But  their  act  in  renewing  the  note  in  full 
cannot  be  regarded  otherwise  than  as  a 
determination  to  have  the  benefit  of  a 
continuing  subscription  note  under  the 
twelfth  section  for  that  amount,  with  its 
anticipated  benefits  of  the  five  per  cent, 
compensation,  and  the  extended  credit  for 
premiums  which  they  might  incur.  It 
therefore  is  in  the  same  position  as  if  it 
were  a  note  for  $1,000,  then  given  under 
the  twelfth  section  for  the  first  time,  and 
is  valid  for  the  whole  sum. 

Judgment  for  plaintiff. 


The  Merchants'  Mutual  Insurance  Company  vs.  Leeds.3 

(Superior  Court,  New  York  City,  December  Term,  1847. 

Insolvent  Company.  —  Premium  Notes.  —  Security  of  Dealers. 

The  maker  of  a  note  given  as  a  security  for  dealers  with  the  company,  is  entitled  to  have  deducted  thete- 
from  the  amount  of  premiums  which  the  Insolvent  company  has  debited  to  him,  upon  paying  tfas 


Action  on  a  promissory  note  for  $687.- 
95,  given  under  the  twelfth  section  of  the 
company's  charter,  for  the  security  of 
dealers.  The  defendant  became  indebted 
to  the  company  in  the  sum  of  $187  pre- 
miums, for  insurances  with  them ;  and  this 
sum  was  tendered  after  the  present  suit 
was  begun. 

1  1  Sand. 181. 


J.    G.  Ferguson    $•  D.  Lord,  for   the 
plaintiffs. 

C.  0'  Conor,  for  the  defendants.  » 
By  the  Court,  Sandford,  J.  This 
case  does  not  differ  in  principle  from  those 
in  which  my  brethren  have  announced 
our  conclusions.  One  circumstance  may 
be  noted  which  is  common  to  several  of 
a  1  Sand.  183. 
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the  cases.  After  the  note  in  suit  was  given, 
the  defendant  took  out  insurance  with  the 
company  for  the  premiums  on  which  he 
stood  a  debtor  on  their  books  when  the 
company  failed.  On  paying  such  pre- 
miums, he  is  entitled  to  have  the  same 


amount  deducted  from  the  premium  note 
in  suit,  and  the  recovery  will  be  for  the 
balance  of  such  note.  The  judge  so 
charged  the  jury  at  the  trial. 

New  trial  denied. 


The  Merchants'  Mutual  Insurance  Company  rr.  Ret. 
Same  vs.  De  Puoa.1  . 

(Superior  Court,  New  York  City,  December  Term,  1847.) 

Insolvent  Company.  —  Premium  Notes. 

When  premium  notes  are  taken  subsequently  to  the  organisation  of  the  company,  it  is  a  question  of 
fact,  to  be  determined  by  the  character  of  the  note  and  the  eTidence,  whether  it  was  given  as  a  sub- 
scription note,  to  form  part  of  the  fund  for  the  security  of  dealers,  or  was  given  for  premiums  in 
advance,  in  the  usual  course  of  business. 


Actions  upon  promissory  notes.  The 
cases  are  sufficiently  stated  in  the  opin- 
ions. 

J.  G.  Ferguson,  #•  D*  Lord,  for  plain- 
tiffs in  both  suits. 

C.    W.  Sandford,.  for  Rey. 

J.  JV.  Taylor,  for  De  Puga. 

Oaklet,  C.  J.,  delivered  the  opinion 
of  the  court,  in  the  suit  against  Hey,  as 
follows :  — 

Only  one  witness  was  examined  in  this 
case,  and  his  testimony  was  rather  equiv- 
ocal on  the  point  whether  the  defend- 
•  ant's  note  was  given  under  the  twelfth 
section  or  not.  The  judge  at  the  trial 
laid  down  the  rule  to  the  jury,  in  his  first 
proposition,  that  the  twelfth  section  of  the 
charter  only  referred  to  notes  given  on 
the  original  organization  of  the  company, 
and  to  notes  in  continuation  and  renewal 
thereof;  and  that  such  notes  were  valid. 
In  this  form  the  charge  was  not  sound. 
It  is  true,  that  it  was  somewhat  qualified 
by  the  second  and  third  propositions.  The 
second  was,  that  as  to  other  notes  taken 
by  the  company  in  advance  from  pre- 
miums on  insurances  to  be  applied  for, 
such  notes  were  not  valid  beyond  the 
amount  of  premiums  on  insurances  appl% 
cable  thereto;  and  the  third,  that  unless 
it  should  appear  that  the  maker  of  the 


note  gave  it,  intending  it  as  a  security  for 
dealers,  in  which  event  he  would  be  bound 
although  premiums  were  not  earned  ap- 
plicable thereto.  The  three  taken  to- 
gether may  be  unexceptionable,  but  it  is 
quite  possible  the  jury  were  misled  by  the 
one  fact  stated ;  and  we  deem  it  advisable 
to  have  the  question  again  submitted  to 
a  jury. 

Where  premium  notes  are  taken  sub- 
sequent to  the  organization  of  the  com- 
pany, it  is  a  matter  of  fact,  to  be  deter- 
mined by  the  character  of  the  note  and  the 
evidence,  whether  it  was  given  as  a  sub- 
scription note  under  the  twelfth  section, 
to  form  a  part  of  the  fund  for  the  security 
of  dealers,  or  was  given  for  premiums  in 
advance  in  the  usual  course  of  the  busi- 
ness of  the  company. 

If  it  appear  to  have  been  given  under 
the  twelfth  section,  it  is  just  as  valid  and 
binding  upon  the  maker,  as  if  it  had  been 
given  on  the  organization  of  the  com- 
pany. New  trial  granted.    - 

Vanderpoel,  J.,  delivered  the  opinion 
of  the  court  in  the  suit  against  De  Puga, 
as  follows  :  — 

The  note  in  question  was  claimed  to  be 
a  premium  note  given  under  the  twelfth 
section.    The  facts  were  briefly,  that  the 


1  1  Sand.  184. 
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defendant  on  the  organization  of  the  com- 
pany, gave  a  note  under\hat  section,  and 
daring  the  year  it  rnn,  consumed  over 
two  thirds  of  it  in  premiums.  At  the 
end  of  the  year  be  gave  a  new  note  for 
the  balance.  Two  months  subsequently, 
he  gave  this  note  for  $500,  at  the  same 
time  taking  out  an  open  marine  policy, 
the  premiums  and  charges  on  which,  if  all 
written,  would  be  $376.50.    The  renewed 


note  before  mentioned  was  consumed  in 
premiums  while  it  was  maturing.  The 
secretary  of  the  company  testified  that 
the  note  in  suit  was  not  given  under  the 
twelfth  section,  but  was  an  ordinary  pre- 
mium note  given  on  taking  an  open  pol- 
icy. This  was  a  question  of  facr,  which 
was  properly  disposed  of  at  the  trial,  and 
the  verdict  of  the  jury  is  entirely  satis- 
factory. New  trial  denial 


Herckenrath  &  Van  Damme  vs.  The  American  Mutual  Insurance  Comfant.1 

(Court  of  Chancery,  New  York,  February  21,  1848.) 

Insolvent  Company.  —  Reinsurance. 

A  party  Inaurod  In  a  company  which  reinsures  his  rl«k  In  another  offlce  does  not,  in  case  of  the  feed- 
veney  of  the  former, upon  aloes,  acquire  a  lien  an  against  the  latter  upon  the  amount  doe  oa  the 
contract  of  reinsurance.  Such  reinsurance  fund  goes  to  the  creditors  generally  of  the  insoinet 
company. 

Semble,  That  the  reinsurer  in  such  case  is  bound  to  pay  the  full  amount  that  the  original  i 
liable  to  pay,  and  not  merely  the  amount  he  did  pay. . 


Motion  to  dissolve  an  injunction  re- 
straining the  American  Mutual  Insurance 
Company  from  receiving  the  amount  due 
on  a  policy  of  reinsurance  from  the  Mu- 
tual Safety  Insurance  Company,  and  re- 
straining the  latter  from  paying  the  same. 

The  complainants  had  insured  to  a  large 
amount  in  the  first  named  company, 
which,  after  reinsuring  the  risk  in  the 
other  company,  had  been  rendered  insol- 
vent. The  complainants  contend  that 
they  had  a  lien,  upon  a  loss  of  the  prop- 
erty insured,  on  the  fund  of  reinsurance 
due  from  the  Mutual  Safety  Insurance 
Company  to  the  defendants  on  the  con- 
tract of  reinsurance. 

E.  Sandford,  for  the  complainants. 

B.  D.  Silliman,  for  the  American  Mut- 
ual Insurance  Company. 

The  Chancellor.  The  question  in 
this  case  is  one  of  considerable  import- 
ance. But  as  the  contract  of  reassurance 
was  virtually  prohibited  in  England  more 
than  one  hundred  years  since,  and  before 
the  principles  of  the  law  of  insurance  had 
been  well  settled  there,  nothing  is  found 
in  the  English  reports  upon  this  point. 
And,  so  far  as  I  have  been  able  to  dis- 


cover, the  question  has  not  heretofore 
arisen  before  any  of  the  courts  of  tats 
country  for  decision.  The  validity  of  the 
contract  of  reassurance  was  early  acknowl- 
edged among  the  maritime  nations  of  En- 
rope  ;  being  found  in  the  Guidon,  and  also 
in  the  marine  ordinances  of  Louis  the 
Fourteenth.  Le  Guid.  ch.  2,  art.  19; 
Ord.  of  1681,  tit.  Assur.  art.  20.  It  is  ex- 
pressly authorized  by  the  present  com- 
mercial codes  of  France  and  of  Spain. 
French  Com.  Code,  art.  342.  Com.  Code 
of  Spain,  art.  852.  It  is  also  recognised 
by  our  courts  as  a  valid  contract  here. 
Hast ie  fr  Patrick  v.  De  Peyster  £  Chari- 
ton, 3  Caines,  190.  Bowery  Fire  Inst- 
ance Company  v.  New  York  Fire  Insur- 
ance Company,  17  Wend.  359.  And  I 
believe  it  is  a  species  of  insurance  whica 
is  in  common  use  in  many  of  the  other 
states  of  the  Union,  as  well  as  with  us.  I 
have,  therefore,  considered  it  proper  to 
examine  the  question  raised  by  the  bill  in 
this  case  with  considerable  care,  and  to 
arrive  at  a  correct  conclusion  thereon. 

Valin,  if  he  has  not  confounded  a  rein- 
surance of  the  first  insurer,  against  the 
risk  he  has  assumed,  with  what  is  said  in 


1  3  Barb.  Ch.  63. 
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the  twentieth  article  of  the  Guidon  as  to  a 
reassurance  obtained  by  the  person  origin- 
ally insured,  against  the  insolvency  of  his 
first  insurer,  decides  the  question  in  favor 
of  the  claim  of  the  complainant  in  this 
suit.  For  in  his  commentary  upon  the 
twentieth  article  of  the  ordinance  of  1681, 
relative  to  insurance,  he  says,  the  insurer 
procures  a  reassurance,  remains  subject  to 
the  same  obligation  to  the'  person  previ- 
ously insured  by  him,  while  he  causes  his 
own  solvency  to  be  insured.  That  the 
effect  of  it  is,  that  the  person  insured  has 
two  insurances  instead  of  one,  with  a  per- 
fect right  of  action  directly,  and  in  solido, 
against  each  of  them ;  so  that  he  is  not 
obliged  to  proceed  against  the  first  in. 
surer  before  attacking  the  second,  provided 
the  engagement  in  aolido  has  been  stipu- 
lated in  the  policy  of  reassurance,  other- 
wise a  discussion  will  be  necessary.  2  Be- 
cane's  Valin,  b.  3,  tit.  6,  art.  20,  p.  278. 
Emcrigon,  however,  is  of  an  entirely  dif- 
ferent opinion.  He  says,  the  risk  which 
the  first  insurer  has  assumed  forms,  as  be- 
tween him  and  the  reinsurer,  the  subject 
matter  of  the  reinsurance ;  which  is  a  new 
contract,  entirely  distinct  from  the  first, 
which  still  subsists  in  all  its  force.  For 
that  reason,  the  premium  of  reinsurance 
may  be  greater,  or  it  may  be  less,  than 
that  upon  the  first  insurance.  If  the  pre- 
mium is  less,  it  is  a  gain  which  the  first 
insurer  makes ;  if  it  is  more,  it  is  his  loss. 
It  is  no  concern  of  the  person  first  in- 
sured, who  is  not  brought  within  this  new 
contract.  And  to  sustain  this  position, 
Emerigon  refers  to  Pothier.  He  says,  it 
follows  from  this  principle  that  the  person 
first  insured  cannot  sustain  a  suit  upon 
the  reinsurance.  To  support  this  princi- 
ple, he  cites  trfo  decisions  of  the  French 
commercial  courts,  in  which  it  was  ex- 
pressly decided  that  the  person  originally 
insured  was  not  entitled  to  the  beuefit  of 
the  reassurance  in  case  of  the  failure  of 
bis  insurer.  The  first  was  decided  in 
1763 ;  where  the  first  insurer,  after  having 
procured  himself  to  be  reinsured,  became 
a  bankrupt.  The  subject  matter  of  the 
first  insurance  having  been  lost  by  the  per- 
ils in  mi  red  against,  the  persons  who  were 
originally  insured  claimed  a  lien  or  a  right 


to  a  preference  in  payment,  to  the  extent 
of  their  loss,  out  of  the  fund  produced  by 
the  reassurance.  This  claim  was  contested 
by  the  general  creditors  of  the  bankrupt ; 
and  the  court  rejected  the  claim  of  prefer- 
ence made  by  the  persons  insured  by  him. 
The  second  case,  which  arose  fifteen  or 
twenty  years  afterwaids,  was  substantially 
the  same  in  all  its  circumstances,  and  was 
decided  in  the  same  way.  1  Emer.  Traite* 
des  Assur.  ch.  8,  §  14.  And  to  show  that 
the  reassurance  is  not  a  contract  for  the 
benefit  of  the  person  first  assured,  and 
merely  to  indemnify  the  insurer  for  what 
he  actually  pays  upon  his  own  insurance, 
in  case  of  loss,  Emerigon  cites  a  decision 
by  the  commercial  court  at  Marseilles,  in 
1748.  There  the  original  insurer  failed, 
and  by  the  compromise  with  the  assured 
and  his  other  creditors,  the  insurer  only 
paid  sixty  percent,  upon  the  amount  of  his 
debts.  The  reinsurer  thereupon  claimed 
the  benefit  of  a  deduction  to  that  extent, 
upon  the  policy  underwritten  by  him. 
But  the  court  held  that  the  reinsurer  was 
bound  to  pay  what  the  original  insurer 
became  liable  to  pay,  to  the  first  assured, 
in  consequence  of  the  loss  of  the  subject 
mutter  of  the  first  insurance ;  and  not  what 
he  had  actually  paid,  upon  the  compro- 
mise with  his  creditors,  as  an  insolvent 
debtor.  And  judgment  was  accordingly 
given  against  the  reinsurer  for  the  whole 
amount  of  the  reinsurance. 

Delvincourt,  a  very  reeent  French  writ- 
er, in  his  Institutes  of  Commercial  Law, 
after  stating  the  opinions  of  Valin  and 
of  Emerigon  upon  the  questions  now  un- 
der consideration,  arrives  at  the  conclu- 
sion that  the  opinion  of  Emerigon  is  in 
conformity  with  the  true  principles  of  the 
contract  of  reinsurance.  And  that  the 
reinsurance  was,  as  to  the  first  assured, 
res  inter  alios  acta.  2  Delv.  Inst,  de  Droit 
Com.  338.  Persil,  Qucnault,  and  Grun 
&Joliat,  modern  French  writers  on  the 
law  of  life  and  fire  insurances,  as  well  as 
Pardessus  and  Alauzet,  also  state  the  law 
on  this  subject,  as  laid  down  by  Emerigon, 
without  objection.  Peri-il  des  Assur.  Ter- 
rest.  117,  art.  92;  Quen.  Traite'  des  Assur. 
Terrot.  29 ;  Grun  &  Joliat,  Assur.Terrest. 
&c  189  ;  1  Alauz.  Traite'  des  Atsur.  277. 
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The  law  on  this  subject  appears  to  be 
understood  in  the  same  way  in  Scotland. 
For  Bell,  after  stating  that  the  insurer  has 
himself  an  insurable  interest,  which  he 
may  protect  by  a  reinsurance,  says :  "  This 
transaction,  in  the  event  of  the  original 
insurer's  insolvency,  the  person  originally 
insured  has  no  interest  in,  and  cannot  re- 
cover from  the  last  insurer  in  any  other 
way  than  in  common  with  the  other  cred- 
itors of  the  first  insurer."  2  Bell's  Law 
Diet.  93,  art.  Insurance.  Millar  says  a 
reinsurance  is  a  hedging  contract,  by 
which  the  underwriter  withdraws  himself 
from  all  risk;  and  that  an  insurance 
against  insolvency  is  a  contrivance  by 
which  the  assured  strengthens  his  former 
security.  Millar  on  Ins.  233,  And  Mar- 
shall understands  the  law  in  England,  on 
this  subject,  to  be  the  same  that  it  is  stated 
by  Emerigon  to  be  in  France ;  although 


he  refers  to  no  English  decisions.  1 
Condy's  Marsh.  143.  Judge  Livingston 
also,  in  the  case  of  Haslie  v.  De  Pqpter, 
says  there  is  no  privity  at  all  between  the 
person  originally  insured  and  the  rein- 
surer.   3  Caines'  Rep.  196. 

The  weight  of  authority,  therefore,  is 
decidedly  against  Valin  upon  this  ques- 
tion. And  from  the  nature  of  the  con- 
tract of  reinsurance,  and  the  want  of 
privity  between  the  reinsurer  and  the  per 
son  first  insured,  I  think  it  does  not  come 
within  the  rule,  that  the  principal  creditor 
is,  in  equity,  entitled  to  the  benefit  of  all 
counter  bonds  and  collateral  securities 
given  by  the  principal  debtor  to  his  surety. 

The  claim  of  the  complainants,  there- 
fore, cannot  be  sustained ;  and  the  motion 
of  the  defendant,  the  American  Mutual 
Insurance  Company,  to  dissolve  the  in- 
junction, must  be  granted  with  costs. 


Deraismes  et  al.  vs.  The  Merchants'  Mutual.  Insurance  Compact.1 

(Court  of  Appeals,  New  York,  June  Term,  1848.) 
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When  the  charter  of  a  mutual  insurance  company  authorises  such  company, "  for  the  better  security 
of  its  dealers,  to  receive  premium  notes  in  advance,  of  persons  intending  to  take  policies,  and  to 
negotiate  such  notes  for  the  purpose  of  paying  claims  or  otherwise,  in  the  course  of  its  busfnes, 
And  to  pay  to  the  makers  of  such  notes  a  compensation,  not  exceeding  fire  per  cent,  per  annum, 
on  so  much  of  the  notes  as  exceeded  the  premiums  on  policies  actually  taken ; "  aeto,  that  a  acts 
taken  by  the  company  in  pursuance  of  its  charter  lor  premiums  in  advance,  was  valid  and  effected 
for  the  full  face  thereof,  although  the  premiums  on  insurance  actually  received  by  the  mater 
amounted  to  only  a  part  of  such  note. 

It  seems,  that  a  note  so  given  is  valid  by  force  of  the  statute  authorising  it  to  be  taken,  and  therefore 
that  a  partial  failure  of  consideration  cannot  be  set  up  to  defeat  a  recovery  of  the  full  amount- 
But  if  a  consideration  is  necessary,  the  concurrence  of  others  in  giving  similar  notes  for  the  purpose 
of  giving  a  credit  to  the  company  In  pursuance  of  an  agreement  entered  into  by  all  the  makers,  tie 
contemplated  advantages  of  insurance  in  such  company,  and  the  compensation  authorised  to  be 
paid  to  the  makers  on  such  an  amount  as  the  notes  should  exceed  the  premiums  on  insurance 
actually  taken,  constitute  a  sufficient  consideration  to  uphold  such  a  note. 


The  Merchants'  Mutual  Insurance 
Company  brought  assumpsit  in  the  su- 
perior court  of  the  city  of  New  York 
against  Deraismes  &  Boizard,  upon  a 
promissory  note  made  by  them,  as  fol- 
lows :  — 
"$2,785.05.     New  York,  Dec.  4,  1844. 

"  Twelve  months  after  date  we  promise 
to  pay  the  Merchants'  Mutual  Insurance 


Company,  or  order,  for  value  received, 
twenty-seven  hundred  and  eighty-five 
dollars  and  five  cents. 

"  Deraismes  &  Boizard." 
This  note  was  given  in  renewal  of  a 
previous  note  for  $3,000,  which  was  given 
for  premiums  in  advance  on  policies  of  in- 
surance, intended  to  be  received  by  the 
defendants  from  the  plaintiffs,  under  the 


1  1  Comst.  371. 
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twelfth  section  of  the  act  incorporating 
the  plaintiffs;  Stat  1843,  p.  73;  and  in 
pursuance  of  the  following  agreement, 
which  was  signed  by  the  defendants  and 
others : — 

"  The  subscribers  agree  to  give  their 
notes  at  one  year  from  date,  to  the  Mer- 
chants' Mutual  Insurance  Company,  of 
which  William  Neilson  is  intended  to  be 
the  president,  for  the  amounts  set  op- 
posite to  their  names  respectively,  being 
for  premiums  on  risks  to  be  taken  by  said 
company  on  the  following  conditions: 
First,  The  amount  of  said  risks  shall  be 
respectively  at  least  the  sum  affixed  to 
our  signatures,  the  rates  of  premiums  to 
be  agreed  upon  hereafter.  Secondly, 
That  this  agreement  shall  be  entered  into 
by  persons  satisfactory  to  each  of  us,  and 
to  the  collective  amount  of  two  hundred 
thousand  dollars.  Thirdly,  That  the 
rates  charged  by  the  Merchants'  Mutual 
Insurance  Company  shall  be  the  same  as 
are  charged  by  the  insurance  companies  of 
this  city.  Fourthly,  That  the  subscribers 
shall  enjoy  the  advantage  of  the  Mer- 
chants' Mutual  Insurance  Company,  as 
secured  by  charter,  and  shall  in  no  event 
be  made  liable  for  the  debts  of  the  com- 
pany,, beyond  the  amount  of  their  several 
subscription." 

The  defendants  actually  took  policies 
of  insurance  in  the  company  in  pursu- 
ance of  the  above  agreement,  and  of 
the  twelfth  section  of  the  charter,  to  such 
an  amount  only  as  that  the  premiums 
thereon  amounted  to  the  sum  of  $790, 
and  no  more.  This  sum,  before  the  trial 
of  the  cause,  had  been  paid  to  and  ac- 
cepted by  the  plaintiffs'  attorney,  together 
with  the  costs  up  to  the  time  of  such  pay- 
*  ment ;  and  it  was  insisted  that  the  note 
was  not  valid  or  collectable  for  any  fur- 
ther sum,  being,  as  was  contended,  for  all 
beyond  that  sum,  an  engagement  to  pay 
premiums  on  risks  which  the  company 
never  assumed.  The  company  became 
insolvent  in  consequence  of  losses  sus- 
tained by  the  great  fire  in  1845. 

The  judge  who  tried  the  cause  in  the 
superior  court  charged  the  jury,  that  as 
matter  of  law  upon  the  whole  case,  the 
plaintiffs  were  entitled  to  recover  the  full 


amount  of  the  note,  less  the  sum  of  $790, 
paid.  A  verdict  and  judgment  were  had 
accordingly,  and  the  defendants  having 
duly  excepted,  bring  error  into  this 
court 

C.  O' Conor,  for  the  plaintiffs  in  error. 

D.  Lord,  for  the  defendants  in  error. 
Gray,  J.    This  is  an  action  to  recover 

from  the  plaintiffs  in  error  a  note  for 
$2,785.05,  executed  to  the  Merchants' 
Mutual  Insurance  Company,  in  renewal 
of  a  note  for  $8,000,  given  by  them  to 
said  company,  pursuant  to  the  provisions 
of  the  twelfth  section  of  the  act  of  incor- 
poration of  said  company,  passed  April 
10,  1843.  See  Sess.  Laws  of  1843,  ch. 
95,  p.  73.  The  second  section  of  the 
act  provides  that  after  having  received 
approved  applications  for  insurance  to 
the  amount  of  $500,000,  the  premiums 
on  which  shall  have  been  actually  paid 
in  or  secured  to  be  paid,  the  company 
may  be  organized  and  commence  its  op-  . 
erations.  No  objection  having  been  made 
on  that  ground,  we  are  authorized  to 
infer  that  all  the  requirements  of  the  act, 
preliminary  to  the  due  organization  of 
the  company,  were  observed  and  fully 
complied  with.  The  twelfth  section  of  the 
act  provides  that  "  the  company,  for  the 
better  security  of  its  dealers,  may  receive 
notes  for  premiums  in  advance,  of  per- 
sons intending  to  receive  its  policies,  and 
may  negotiate  such  notes  for  the  purpose 
of  paying  claims  or  otherwise  in  the 
course  of  its  business,"  and  authorizes  a 
compensation,  not  exceeding  five  per  cent, 
per  annum,  to  be  made  to  the  signers  of 
such  notes  on  such  portion  thereof  as  may 
exceed  the  amount  of  premiums  actually 
paid  in  by  the  several  makers  respect- 
ively. 

The  note  in  question  was  given  for 
premiums  in  advance  under  the  twelfth 
section.  The  premiums  on  insurances 
actually  taken  amount  to  $790,  and  to 
that  extent  the  validity  of  the  note  is  not 
denied.  But  the  concession  that  the  note 
is  so  far  valid,  it  seems  to  me,  virtually 
admits  that  it  is  good  for  the  whole 
amount.  It  is  not  like  an  ordinary  com- 
mercial note,  where  a  partial  failure  of 
consideration  may  be  set  up  as  between 
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the  original  parties.  I  look  upon  this 
note  as  a  statutory  security,  the  validity 
of  which  may  be  rested  entirely  upon  the 
statute  authorizing  it  to  be  taken,  and 
does  not  at  all  depend  upon  any  question 
of  consideration.  And  in  this  view  the 
security,  if  good  for  any  amount,  is  valid 
and  effectual  for  the  whole.  If,  however, 
a  consideration  should  be  deemed  essen- 
tial to  its  validity,  then  the  agreement, 
signed  by  the  plaintiff  with  others,  inter- 
ested as  associates  in  this  company,  to  give 
their  notes  respectively,  and  to  share  sev- 
erally the  liabilities,  and  enjoy  the  advan- 
tages of  the  Merchants'  Mutual  Insurance 
Company,  as  secured  by  its  charter,  and 
the  fact  al*o  that  dividends  of  the  profits 
on  the  excess  of  the  notes  so  given,  over 
and  above  the  amount  of  premiums  on 
actual  insurance,  were  also  provided  for 
by  the  charter  and  to  be  annually  dis- 
tributed to  the  several  makers  of  notes, 
t  constitute  a  consideration  valid  and  suffi- 
cient to  uphold  this  note. 

It  was  alleged  on  the  part  of  the  plain- 
tiffs below,  on  the  argument,  and  the  fact 
was  not  all  controverted,  that  the  note  in 
question  to  its  lull  amount,  with  the  notes 
of  other  persons,  given  in  advance  for 
premiums,  was,  by  the  commissioners, 
included  with  the  premium  notes  on  act- 
ual applications,  and  used  to  make  the 
amount  of  $500,000  required  by  the 
second  section  of  the  act  as  a  prerequisite 
to  the  organization  and  commencement 
of  operations  of  the  company. 

It  may  be  questionable,  perhaps,  wheth- 
er, under  the  provisions  of  the  charter, 
these  notes  were  thus  applicable,  and 
whether  they  could  be  made  legally  avail- 
able on  the  basis  on  which  alone  the 
organization  of  the  company  was  author- 
ized by  the  legislature.  But  this  ques- 
tion was  not  raised.  The  objection  of  the 
plaintiff  in  error  docs  not  extend  to  the 
legality  of  the  company's  organization, 
nor  to  the  collectability  of  that  part  of 
the  note  amounting  to  the  premium  on 
insurance  actually  made;  but  the  objec- 
tion, and  the  only  question  submitted  for 
our  consideration,  is,  whether  this  note, 
as  to  the  balance  beyond  the  actual  insur- 


ance, can  be  collected.  Of  that  I  have 
no  doubt.  Admitting  what  I  deem  is 
conceded  by  the  plaintiffs  in  error,  that 
the  company  was  duly  organized,  and 
that  the  note  was  taken  in  the  exercise  of 
its  legitimate  powers,  and  is  valid  in  part 
and  collectable  to  the  amount  of  $790, 
and  there  remains  not  a  doubt  of  the 
validity  and  collectability  of  this  note  to 
its  entire  amount,  and  the  application 
thereof  by  the  company  to  the  purposes 
authorized  by  its  charter. 

It  was  not  the  intention  of  the  legisla- 
ture, nor  is  it  necessary  to  the  validity  of 
these  notes  to  their  full  amount,  that  in- 
surance by  the  company  shall,  at  the 
time  or  subsequently,  be  actually  made  to 
the  persons  making  the  notes  to  such  aa 
amount  as  that  the  premium  t hereon 
shall  in  amount  be  equal  to  the  amount 
of  the  notes.  That  is  not  at  all  im- 
portant or  necessary.  The  object  of  this 
note  and  all  similar  notes  taken  by  the 
company,  and  the  purposes  for  w  hich  they 
were  designed  by  the  legislature,  are  for 
the  better  securi  ty  of  the  dealers  with  the 
company;  and  if  losses  have  been  or  shall 
at  any  time  be  sustained  by  those  dealers, 
these  notes  to  the  entire  amount  thereof 
are  legally  as  well  as  equitably  applicable 
to  the  payment  and  liquidation  of  those 
losses.  By  the  great  fire  in  New  York 
in  1845,  this  company  incurred  liabilities 
on  account  of  insurances  to  an  exteat 
exceeding  altogether  its  means,  and  was 
rendered  utterly  insolvent;  and  justice 
requires,  therefore,  that  all  its  available 
means  shall  be  collected  and  faithfully 
appropriated  to  meet  the  losses  of  its* 
dealers  and  creditors.  It  would  be  a 
palpable  perversion  of  the  object  and  de- 
sign of  the  legislature,  and  a  gross  fraud ' 
upon  the  dealers  and  creditors  of  the  com- 
pany, to  hold  that  these  notes  and  securi- 
ties, upon  the  basis  of  which  the  com- 
munity has  been  induced  to  deal  with 
the  company,  are  void  and  uncol  lee  table 
wholly,  or  available  only  to  the  extent  of 
the  actual  insurance  made  thereon. 

I  am  of  opinion  that  the  judgment  of 
the  superior  court  should  be  affirmed. 
Judgment  affirmed. 
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Brouwer,  Receiver,  vs.  Hill. 
Same  vs.  Crosby,  Savoye  &  Co.* 

(Superior  Court,  New  York  City,  July  Term,  1848.) 

Insolvent  Company.  —  Security  Notes.  —  Evidence. 

Eridence  that  other  persons  besides  the  defendant,  Hill,  gare  their  notes  to  the  Insurance  company  in 
the  same  manner,  as  security  for  dealers,  about  the  same  time  that  Hill  gave  his,  held,  admissible 
to  show  the  purpose  for  which  he  gave  his  own  note,  in  connection  with  evidence,  both  that  one  of 
the  objects  of  the  note  was  to  constitute  rotes  for  an  ensuing  election  of  trustees  of  the  company, 
and  that  he  was  a  trustee  at  the  time. 

The  published  copy  of  the  annual  statement  was  properly  admitted  in  evidence  to  prove  the  fact  of 
publication.  And  whether  the  defendant,  Hill,  was  cognisant  of  the  existence  and  contents  of  the 
statement,  was  a  question  for  the  jury  on  the  facts  proved. 

A  security  note  received  by  the  company,  payable  to  the  maker's  order,  is  an  available  security  for  its 
face  value  in  the  hands  of  a  receiver  of  the  company,  though  the  note  be  not  indorsed  by  the  maker. 

A  surrender  of  such  a  note  by  the  trustees,  without  consideration,  is  not  binding. 

An  objection  to  the  organization  of  the  company  held  untenable. 

The  receiver  may  sue  for  torts  committed  before  bis  appointment. 

The  verdict  of  the  jury,  that  the  note  in  question  was  given  as  a  security  for  dealers,  and  not  as  a 
premium  note,  on  an  open  policy  on  which  nothing  was  ever  underwritten,  considered,  and  ap- 
proved. 

An  instruction  to  the  jury  to  the  following  effect  held  proper :  That  if  tbe  note  was  given  to  enable 
the  defendant,  Hill,  to  vote  at  the  ensuing  election  of  trustees,  and  with  an  intent  and  expectation 
on  his  part,  that  it  would  appear  in  the  annual  statement  as  one  of  the  assets  of  the  company,  and 
would  there  stand  among  the  securities  given  for  the  protection  of  dealers ;  and  if  it  did  so  appear, 
with  the  defendants  approbation,  or  with  his  subsequent  knowledge,  without  objection,  he  had  no 
right  to  withdraw  It. 

Two  actions  of  trover  to  recover  the  By  the  Court,  Sandpord,  J.    We  will 

value"  of  two  promissory  notes,  the  first  first  dispose  of  the  points  of  minor  im- 

given  by   the  defendant,   Hill,   and  the  portancc  presented  by  the  defendant, 

second  by  the  defendants,  Crosby,  Savoye  1.  The  testimony   that  other  persons 

&  Co.     The  notes  were  payable  to  the  gave  their  notes  in  the  same  manner,  and 

order  of  the  defendants  respectively,  but  for  similar  purposes,  about  the  same  time 

not  indorsed.    At  a  meeting  of  the  trus-  that  the  defendant  gave  the  note  in  ques- 

tees  of  the  company,  after  the  notes  had  tion  to  the  company,  is  objected  to  as  res 

been  delivered  to  them,   it  was  deemed  inter  alios  acta,  and  therefore  erroneously 

advisable  to  return  them  to  the  makers  admitted. 

on  the  ground  that  they  had  not  been  We  think   the  testimony  was  proper. 

executed  in  a  proper  form,  but  no  formal  It  is  not  denied  that  if  the  defendant  were 

vote  was  given  to  return  the  notes,  nor  cognizant  of  the  contemporary  execution 

was  any  consideration  paid  by  the  defend-  of  this  large  amount  of  notes  to  the  com- 

ants  for  the  surrender  which  was   then  pany,  the  fact  would  be  pertinent  to  the 

made.  inquiry  into  the  purpose  for  which  he  gave 

The  rest  of  the  facts  in  the  cases  appear  his  own  note  on  that  occasion.      And 

in  the  opinion  of  the  court.  when  this  question  was  put  to  the  wit- 

D.  Lord,  for  the  plaintiff.  ness,  it  was  already  shown  that  one  of 

F.  F.  Marbury  fr  E.  Sandford,  for  Hill,  the  objects  of  the  note  was  to  constitute 

W.  Galligan,  for  Crosby,  Savoye  &  Co.  votes  for  the  ensuing  election  of  trustees. 

In  the  case  of  Hill  the  opinion  was  as  From  this  circumstance,  and  his  situation 

follows :  —  as  a  trustee  of  the  company,  the  jury  had 
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a  right  to  infer  that  he  was  not  ignorant 
of  the  unusual  transaction  to  which  the 
question  related.  It  was  testimony  proper 
to  go  to  the  jury,  and  was  submitted  to 
their  consideration  and  judgment  in  the 
charge  of  the  court. 

2.  The  published  copy  of  the  annual 
statement  was  properly  admitted  to  prove 
the  fact  of  publication,  if  for  no  other 
purpose.  The  existence  and  contents  of 
the  annual  statement,  and  its  publication, 
were  undoubtedly  good  evidence  against 
the  defendant,  if  he  were  cognizant  of 
them  at  the  time.  Whether  he  was  or 
was  not,  was  a  question  for  the  jury,  on 
the  facts  proved,  that  he  was  an  active 
trustee;  was  present  at  the  meeting  of 
the  board  when  the  committee  was  ap- 
pointed to  prepare  the  statement;  and 
was  present  at  a  meeting  when  the  min- 
utes of  an  intervening  meeting  were  read 
and  approved,  in  which  was  entered  the 
committee's  reporting,  the  adoption  of 
the  report,  and  a  resolution  that  it  be 
printed.  The  statement  published  pur- 
suant to  the  statute  was  as  satisfactory 
evidence  of  the  contents  of  the  annual 
statement  as  if  the  original  had  been  pro- 
duced. The  objection  is  not,  however, 
made  on  the  nob-production  of  the  orig- 
inal. 

3.  A  motion  for  a  nonsuit  was  made 
on  several  grounds.  First,  that  the  re- 
ceiver's rights  were  no  greater  than  those 
the  company  had  and  could  have  enforced, 
if  the  suit  had  been  brought  in  its  name; 
and  the  company  could  not  have  euforced 
the  note,  even  if  it  were  given  under  the 
twelfth  section,  because  it  could  take  none 
but  negotiable  notes  under  that  section. 
As  to  this  point,  if  the  note  were  given 
as  a  premium  note  in  advance  under  the 

'  twelfth  section,  there  was  no  great  diffi- 
culty in  having  it  made  negotiable.  If 
the  defendant  had  refused  to  indorse  it,  a 
court  of  equity  would  have  compelled 
him,  and  thus  carried  out  the  intent  of 
the  parties  by  making  it  conformable  to 
the  section.  But  we  do  not  hold  that  the 
section  is  restricted  to  negotiable  notes. 
Securities  may  be  negotiated  which  arc 
not  negotiable  by  delivery  or  indorsement 

1  Ante, 


merely,  and  such  may  be  the  meaning  of 
this  statute.  If  it  were  a  valid  security, 
though  not  negotiable,  the  company  could 
have  maintained  trover  lor  ft  against  the 
defendant,  or  any  person  obtaining  it 
wrongfully. 

4.  These  considerations  are  an  answer, 
also,  to  the  objection  that  the  legal  title 
to  the  note  was  never  in  the  compaay  for 
want  of  an  indorsement.  If  it  were  de- 
livered to  the  company  as  an  operative 
and  valid  security,  the  title  and  the  prop- 
erty in  it  were  vested  in  the  company. 
How  such  title  was  to  be  enforced,  or  in 
what  form,  was  quite  another  matter. 

5.  That  the  note  was  given  up  by  the 
authority  of  the  board  of  trustees,  and 
their  act  cannot  be  revoked  by  the  re- 
ceiver. This  depends  entirely  upon  the 
main  question,  for  what  was  the  note 
given  ?  If  it  were  given  for  the  security 
of  dealers  with  the  company,  it  is  con- 
ceded by  the  defendant,  that  the  trustees 
had  no  right  to  cancel  it  without  consid- 
eration, and  such  is  the  law  undoubtedly. 
If  it  were  an  ordinary  business  note,  the 
trustees  might  cancel  it;  and  there  was  do 
ruling  to  the  contrary  at  the  trial. 

6.  That  no  evidence  had  been  given  to 
show  the  company  was  duly  organized, 
pursuant  to  the  seventh  section  of  its 
charter,  or  that  it  ever  had  a  legal  exist- 
ence. This  point  was  decided  in  Bnmwer 
v.  Appleby,1  where  it  was  held  to  be  un- 
tenable. 

7.  Another  ground  for  the  motion  for 
a  nonsuit  was,  that  the  plaintiff,  as  re- 
ceiver, cannot  maintain  trover,  or  sue 
for  torts  committed  before  his  appoint- 
ment. 

This  objection  is  not  well  founded.  The 
receiver  as  such,  is  vested  with  all  the 
rights  of  action  which  the  company  had 
when  he  was  appointed,  and  can  enforce 
them  by  the  same  remedies. 

The  remaining  grounds,  that  there  was 
no  evidence  that  the  note  was  intended  as 
a  security  for  dealers ;  and  that  the  evi- 
dence showed  it  was  given  as  a  premiam 
note,  on  an  open  policy,  on  which  nothing 
was  ever  underwritten  ;  will  be  discussed 
when  reviewing  the  charge  to  the  jury, 
p.  593. 
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Proceeding  to  the  more  important 
points  in  the  case,  the  first  question  sub- 
mitted by  the  judge  to  the  jury  at  the 
trial  was,  whether  or  not  this  note  was  an 
open  policy  note,  given  by  the  defendant 
for  premiums,  intended  to  be  incurred  and 
earned  on  the  policy  which  he  took  out  at 
the  date  of  the  note.  If  it  were  such  a 
note,  the  judge  instructed  the  jury  to  find 
for  the  defendant. 

Much  of  the  argument  before  us,  on  the 
part  of  the  defendant,  was  based  on  the 
assumption,  vigorously  and  resolutely 
maintained,  that  this  was  such  an  open 
policy  note;  but  the  jury  found  that  it 
was  not,  and  we  are  perfectly  satisfied 
that  their  conclusion  was  right.  It  is 
true,  the  secretary  says  he  asked  for  it  as 
an  open  policy  note,  and  it  was  made  to 
assume  that  color,  by  the  issuing  of  a 
policy ;  but  it  is  impossible  to  avoid  see- 
ing that  no  such  use  was  intended  to  be 
made  of  that  policy.  It  was  not  taken  or 
issued  for  the  purpose  of  writing  insur- 
ances upon  it.  The  defendant  was  amply 
provided  in  that  respect,  in  the  two  open 
policies  which  he  then  had  rnnning.  So 
far  from  its  being  a  business  transaction 
on  an  open  policy  intended  for  use,  the 
policy  was  given  up  and  cancelled  more 
than  two  months  afterwards,  when  the 
two  others  were  more  nearly  filled  up,  and 
there  was  therefore  much  more  occasion 
for  the  defendant  to  take  out  a  new  policy 
for  his  spring  business. 

The  judge  next  submitted  it  to  the  jury 
to  say,  whether  the  note  was  given  as  a 
premium  note  in  advance  for  the  security 
of  dealers,  under  the  twelfth  section  of 
the  charter ;  and  upon  this  it  is  said  there 
was  not  a  particle  of  evidence  to  submit 
to  the  jury. 

Setting  out  with  the  ascertained  fact, 
that  the  note  was  not  an  ordinary  open 
policy  note ;  and  that  there  was  a  class  of 
notes  which,  could  be  legitimately  given  to 
the  company  under  the  twelfth  section ; 
what  was  the  case  presented  to  the  jury  ? 
The  defendant,  a  trustee  of  the  company, 
charged  with  the  en  re  nnd  protection  of 
its  dealers,  gave  the  note  in  question,  with 
a  view  to  become  qualified  to  vote  upon 
the  policy  then  issued.    He  knew  his  note 


would  figure  in  the  annual  statement,  as 
a  part  of  the  assets  of  the  company. 
That  this  statement  was  to'  be  published 
by  law,  for  the  public  information,  and 
in  proportion  to  the  prosperity  which  it 
should  exhibit,  was  calculated  to  induce 
insurers  to  take  policies  in  the  company. 
And  if  he  were  cognizant  that  others 
were  giving  like  notes,  he  was  aware  that 
the  assets  would  be  so  much  the  more 
swelled  in  apparent  amount.  If  his  note, 
and  the  others  like  it,  should  be  included 
in  the  statement,  among  the  premium 
notes  on  policies  issued,  it  would  at  least 
hold  out  to  the  world,  that  the  makers  of 
those  notes  gave  them,  intending  in  good 
faith  to  exhaust  them  in  insurances  to  be 
effected ;  so  that  the  company,  if  it  did 
not  then  possess  it,  would  presently  have 
the  benefit  of  insuring  to  that  amount, 
and  its  corresponding  profits.  If,  on  the 
other  hand,  his  note  should  be  included 
in  the  item  of  premium  notes  for  the  se- 
curity of  dealers,  it  would  appear  as  an 
unqualified  asset  of  the  company.  As 
the  note  was  not,  in  point  of  fact,  given 
as  an  open  policy  note  in  view  of  insur- 
ing to  its  amount,  the  defendant  was 
aware  that  it  could  not  with  truth  be  in- 
serted as  such  a  note  in  the  annual  state- 
ment. What  then  were  the  jury  to  find  ? 
Should  they  say  that  the  defendant  gave 
this  note,  intending  to  secure  himself  and 
his  friends,  the  notes  on  the  policy,  and 
knowing  it  would  be  held  forth  to  the 
dealers  with  the  company  and  to  the  com- 
munity as  a  business  note  ;  when  in  fact 
it  was  a  mere  sham,  a  device  to  procure 
notes  without  incurring  any  obligation  or 
responsibility?  Were  the  jury  to  find 
that  this  trustee  was  guilty  of  a  deliberate 
fraud  upon  his  beneficiaries  and  the  pub- 
lic ;  or  were  they  at  liberty  to  say,  that 
the  defendant,  desiring  to  provide  notes  ; 
not  wanting  a  further  policy  at  that  time, 
but  willing  for  the  sake  of  electing  a 
suitable  board  of  trustees,  to  incur  the 
responsibility  of  paying  his  note;  and 
looking  to  the  compensation  provided  by 
the  twelfth  section,  and  the  privilege  of 
taking  out  policies  in  future ;  determined 
to  deliver  his  note  to  the  company,  in 
form  upon  an  open  policy,  in  fact  as  a 
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note  for  the  security  of  dealers,  under  the 
twelfth  section  ? 

We  have  no  doubt  that  the  jury  had  a 
right,  upon  the  evidence,  to  absolve  the 
defendant  from  the  intention  to  commit 
a  fraud  upon  the  dealers  whom  he  was 
chosen  to  protect,  and  to  refer  his  conduct 
in  giving  this  note,  to  any  object  or  pur- 
pose consistent  with  honesty,  and  the  reg- 
ular course  of  the  business  of  the  com- 
pany. 

It  was  urged  by  the  defendant,  that 
there  is  no  proof  of  his  having  vote$  on 
the  policy  given  at  the  time  this  note  was 
made.  This  is  immaterial.*  The  jury  were 
to  consider  the  object  of  making  the  note, 
and  decide  upon  its  character  as  it  was 
when  delivered  to  the  company.  In  no 
view  could  it  affect  the  case,  whether  the 
defendant  made  use  of  the  votes  thus  ac- 
quired, or  whether,  having  obtained  them, 
the  anticipated  occasion  for  using  them 
never  arose.  The  existence  of  the  votes 
and  the  power  to  use  them,  might  disarm 
opposition,  as  effectually  as  the  use  of 
them  might  defeat  it. 

Again  it  is  said  that  the  whole  affair 
was  inchoate  and  executory,  resting  in 
proposal  merely,  with  the  right  purposely 
retained,  of  rescinding  it  by  means  of 
declining  to  indorse  the  note.  In  this 
view,  it  would  be  impossible  to  save  the 
defendant  from  the  charge  of  fraud ;  for 
th»  policy  was  delivered  and  the  votes 
secured.  There  was  nothing  inchoate  on 
that  side  of  the  transaction.  But  it  suf- 
fices to  say,  that  there  is  no  proof  that  the 
defendant  annexed  it  as  a  condition  to 
his  giving  his  note,  that  he  should  not 
indorse  it. 

It  was  also  said,  the  defendant's  object 
was  simply  to  give  an  ordinary  open  pol- 
icy note,  somewhat  in  advance  of  the  time 
he  would  otherwise  have  taken  a  policy, 
because  he  was  solicited  to  give  it;  and 
that  he  had  not  any  other  object  to  sub- 
serve, although  the  officers  of  the  com- 
pany may  have  expected  thereby  to  secure 
votes.  As  to  this,  the  jury  have  negatived 
the  purpose  assigned  for  the  defendant; 
and  we  mention  it,  only  to  say  that  it  was 
quite  indifferent  to  the  result,  whether  the 
defendant  desired  to  secure  the  votes  for 


the  benefit  of  himself,  or  for  that  of  his 
friends.  As  he  was  then  a  trustee  and 
was  reelected,  the  proposed  benefit  seem* 
to  have  been  common  to  both. 

We  do  not  think  there  was  any  error 
in  the  charge  of  the  judge,  in  submitting 
this  second  proposition  to  the  jury. 

There  is  still  another  point  in  the 
charge,  and  as  the  jury  may  have  found 
their  verdict  upon  it,  it  becomes  necessarj 
to  examine  it  with  attention. 

As  a  third  question  of  fact,  it  was  left 
to  the  jury  to  say  whether  or  not  the  note 
was  given  to  enable  the  defendant  to  rote 
at  the  ensuing  election  of  trustees,  and 
with  an  intent  and  expectation  on  bis 
part,  that  it  would  appear  in  the  annul 
statement,  as  one  of  the  assets  of  the  com- 
pany, and  would  there  stand  among  the 
securities  given  for  the  protection  of  its 
dealers;  and  the  jury  were  instructed  that 
if  such  were  the  fact,  and  it  did  so  ap- 
pear in  the  statement,  with  his  approba- 
tion, or  with  his  subsequent  knowledge, 
and  without  objection  on  his  part,  he  bad 
no  right  afterwards  to  withdraw  it. 

There  was  testimony  before  the  jury 
upon  which  they  might  have  found  the 
facts  submitted  to  them  in  this  propor- 
tion, and  which  is  sufficient  to  sustain 
such  a  finding.  The  statement  was  to  be 
made  up  and  published,  before  the  elec- 
tion was  to  take  place.  Hence  as  a  trus- 
tee, he  knew  the  note  would  appear  in  the 
statement  as  an  asset,  in  some  form ;  and 
as  he  gave  the  note  intending  it  to  remain 
till  after  the  election,  he  necessarily  in- 
tended that  it  should  appear  in  the  state- 
ment. His  approbation  of  its  so  appear- 
ing, may  be  inferred  from  the  same 
circumstances.  It  is  proved  that  he  was 
present  at  the  meeting  when  the  statement 
was  ordered,  and  that  he  knew  it  had  been 
prepared  and  directed  to  be.  published, 
and  he  was,  as  before  remarked,  bound  to 
know  what  the  law  prescribed  resjjecring: 
the  contents  of  such  statements.  It  was 
a  fair  inference  from  all  the  evidence,  that 
he  knew  his  note  was  included  in  the 
amount  of  securities  set  forth  in  that 
statement,  and  he  made  no  objection. 

Now,  what  is  the  just  conclusion  of  law 
on  such  a  state  of  facts  t     It  is  contended 
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that  the  note  was  a  nullity,  and  on  these 
facts  there  was  a  fraud  committed,  and 
nothing  more;  that  the  company  partici- 
pated in  the  fraud,  and  therefore  it  cannot 
complain;  and  if  any  individuals  were  in- 
jured, they  must  seek  redress  in  some  other 
mode.  • 

We  are  not  satisfied  with  this  reason- 
ing. The  officers,  and  not  the  insurers 
and  dealers  with  the  company,  [partici- 
pated in  the  fraud,  if  any  there  were.  It 
is  for  the  latter  and  not  for  the  officers 
of  the  company,  that  redress  is  now 
sought 

We  are  disposed  to  view  it  aside  from 
the  consideration  of  fraud.  The  defend- 
ant, in  this  aspect  of  the  case,  gave  the 
note,  not  as  an  open  policy  note,  but  to 
obtain  an  open  policy  for  the  sole  purpose 
of  entitling  himself  to  votes.  He  was 
aware  and  intended  that  his  note  should 
be  held  out  to  the  dealers  and  the  public, 
as  a  valid  note,  and  as  one  of  the  assets 
of  the  company  for  the  securit7  of  its 
dealers ;  and  it  was  so  held  out  and  pub- 
lished, without  objection  on  his  part.  He 
obtained  the  votes  by  giving  it;  the  note 
went  to  sustain  and  strengthen  the  credit 
of  the  company,  and  was  placed  in  a  po- 
sition to  aid  in  inducing  dealers  to  con- 
tinue their  risks,  and  strangers  to  enter 
into  new  engagements  with  the  com- 
pany. 

We  think  the  law  will  not  permit  the 
defendant,  after  receiving  all  the  benefit 
he  promised  tp  himself  by  the  operation, 
to  deprive  the  dealers  of  the  benefit  thus 
held  out  to  them,  by  withdrawing  his  note 
from  the  company ;  and  that  it  must  be 
deemed  a  valid  note,  for  the  security  of 
dealers.  Whether  in  this  view,  the  law 
will  refer  it  to  the  twelfth  section,  and 
thus  carry  out  the  consequences  which 


necessarily  flowed  from  what  the  defend- 
ant did  and  intended ;  or  will  regard  it  as 
an  accommodation  note,  lent  by  the  de- 
fendant for  the  security  of  those  insuring 
with  the  company ;  it  was  equally  beyond 
the  control  of  the  defendant  and  the 
board  of  trustees. 

A  sufficient  consideration  to  sustain  the 
note,  may  be  derived  from  the  advantage 
to  the  defendant  in  securing  to  himself 
the  right  to  vote  in  the  policy  issued,  and 
from  the  intended  and  actual  publication 
of  its  amount  in  the  annual  statement, 
as  one  of  the  assets  for  the  security  of 
dealers. 

It  was  finally  insisted,  that  the  plaintiff 
could  recover  only  nominal  damages.  If 
we  are  right  in  the  foregoing  conclusions! 
the  note,  although  not  indorsed,  was  a 
valid  security,  which  might  have  been 
collected  of  the  defendant,  in  order  to  pay 
losses  or  claims  incurred  by  the  company 
in  its  business.  Whether  the  remedy 
upon  it  was  at  law  or  in  equity,  its  value 
was  the  same. 

The  plaintiff,  as  receiver,  is  entitled  to 
the  same  measure  of  damages,  as  if  the 
note  had  been  indorsed  by  the  defend- 
ant. Motion  for  a  new  trial  denied . 

In  the  suit  against  Crosby  and  others, 
the  points  are  the  same,  except  that  the 
judge  limited  his  submission  of  the  case 
to  the  jury  to  the  two  propositions,  viz. : 
whether  the  note  was  an  ordinary  pre- 
mium note,  on  an  open  policy ;  or 
whether  it  was  given  and  received  as  a 
note  for  the  security  of  dealers,  and  for 
premiums  to  be  earned  by  the  company* 
The  jury  found  for  the  plaintiff,  and  what 
we  have  said  in  the  suit  against  Hill  is 
decisive  of  the  one  against  Crosby. 

New  tried  denied. 


Aspinwall  et  aL  v.  Meybr.1 

Superior  Court,  New  York  City,  November  Term,  1848.) 

Insolvent  Company.  —  Security  Notes.  —  Transfer. 

A  premium  note  being  taken  in  advance,  under  the  company's  charter,  for  the  better  security  of  deal- 
ers, and  the  company  being  authorised  to  negotiate  such  notes  for  the  purpose  of  paying  claims  in 

*  2  Sand.  180. 
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the  course  of  its  business,  held,  that  the  note  in  question  was  a  valid  security,  and  might  be  trw- 
ferred  to  a  party  insured  in  the  company  on  account  of  a  claim  for  a  loss.  Held,  further,  that  • 
transfer  by  the  president  of  the  company,  without  a  previous  resolution  of  the  board  of  directed 
authorising  the  act,  was  valid  ;  he  being  authorized  by  the  by-laws  to  make  contracts  and  traosKi 
the  ordinary  business  of  the  company. 


The  case  is  stated  in  the  opinion  of  the 
court. 

J.  B.  Smith  ff  D.  Lardy  for  the  plain- 
tiffs. 

W.  Kent,  for  the  defendant. 

By  the  Court,  Vanderpoel,  J.  The 
note  in  suit  was  transferred  to  the  plain- 
tiffs on  the  19th  day  of  February,  1847,  by 
Mr.  Ogden,  the  president  of  the  Alliance 
Mutual  Insurance  Company,  under  the 
following  circumstances  :  On  the  28th 
day  of  August,  1846,  the  plaintiffs  took 
from  the  company  a  policy  on  the  brig 
"  Mary  Ann  "  for  $9,600 :  the  voyage  to  be 
from  Baltimore  to  Port  Maria,  Falmouth, 
and  Jamaica,  to  either  first.  On  the  day 
of  the  transfer  of  this  note,  the  vessel  had 
not  been  heard  from  for  six  months ;  but 
a  vessel  arrived  at  New  Orleans  reported 
to  have  passed  a  wreck,  arid  the  name 
Mary  Ann  was  reported  to  have  been  6ecn 
on  it.  Mr.  Ogden  says  that  he  then  gave 
to  the  plaintiffs  for  their  loss,  the  note  in 
suit,  with  other  notes  as  collateral  secu- 
rity. He  says  his  hope  was,  that  the  note 
would  come  back  to  the  company,  and 
that  they  would  be  able  to  pay  the  loss  in 
cash;  but  in  May,  1847,  the  company 
failed,  and  all  its  assets  were  passed  over 
to  a  receiver.  Aspinwall,  one  of  the  plain- 
tiffs, had  been  a  trustee  of  the  company, 
and  resigned  on  the  19th  day  of  December, 
1846. 

The  first  question  is,  for  what  purpose 
was  the  note  given  ?  We  consider  it  as 
having  been  given  as  a  subscription  note, 
or  a  premium  note  in  advance,  under  the 
twelfth  section  of  the  charter  of  that  com- 
pany. Under  the  decision  we  have  made 
in  a  number  of  cases,  affirmed  by  the 
court  of  appeals,  this  note  must  be  re- 
garded as  a  note  liable  to  be  used  to  pay 
the  losses  of  the  company.  We  so  in- 
formed the  counsel  on  the  argument,  and 
under  this  intimation,  the  discussion  of 
that  point  was  waived. 

It  is  contended,  that  the  transfer  note 
was  made  by  the  president  alone;   and 


was  not  authorized  by  a  previous  resolt- 
tion  of  the  board  of  directors ;  that  it  is 
therefore  void  and  passed  no  right  or  tide 
to  the  plaintiffs.  Without  here  consider- 
ing the  point,  whether  it  lies  in  the  mouth 
of  the  defendant  to  question  the  validity  * 
of  the  transfer,  for  the  reasons  assigned 
by  him,  we  will  inquire,  whether  the  presi- 
dent  had  a  right  to  make  the  transfer; 
and  this  involves  the  inquiry,  whether  this 
case  comes  within  the  provisions  and  pro- 
hibitions of  the  portions  of  the  Revised 
Statutes  relied  upon  by  the  defendant. 

The  Revised  Statutes,  vol.  1,  591,  §  8, 
provide  that  no  conveyance,  assignment, 
or  transfer,  not  authorized  by  a  previous 
resolution  of  its  board  of  directors,  shall 
be  made  by  any  such  corporation  of  any 
of  its  real  estate,  or  of  any  of  its  effects 
exceeding  the  value  of  one  thousand  dol- 
lars ;  but  that  this  section  shall  not  apply 
to  the  issuing  of  promissory  notes  or 
other  evidence  of  debt,  by  the  officers  of 
the  company,  in  the  transaction  of  its  or- 
dinary business ;  nor  shall  it  be  construed 
to  render  void  any  conveyance,  assign- 
ment, or  transfer  in  the  hands  of  a  par- 
chaser  for  a  valuable  consideration  and 
without  notice.  This  provision  is  found 
in  the  statute  "  to  prevent  the  insolvency  of 
moneyed  corporations;"  and  it  may  well 
be  doubted  whether  it  extends  to  mutual 
insurance  companies  of  this  description. 
GiUeU  v.  Campbell,  I  Denio,  520. 

At  all  events,  we  are  quite  clear,  that 
this  act  of  transfer  does  not  come  within 
the  mischief  against  which  it  was  the 
object  of  the  statute  to  guard.  The  act 
or  charter  creating  the  company  provides 
that  "all  the  corporate  powers  of  the 
company  shall  be  exercised  by  the  board 
of  trustees,  and  such  clerks  and  agents 
and  other  persons,  as  said  trustees  may 
appoint  from  time  to  time."  The  trus- 
tees appointed  a  president,  and  by  a  by- 
law, which  it  was  competent  for  them  to 
make,  they  provided  that  the  prendeat 
and  vice-president  should  have  authority 
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to  pay  claims  upon  the  company,  in  full, 
or  by  compromise.  It  is  in  evidence  that 
this  loss  was  paid  by  the  president,  in  the 
usual  way,  and  that  it  was  common  for 
him  to  pay  losses  with  notes.  There  is 
nothing  in  the  case  to  warrant  the  sus- 
picion, that  the  claim  was  not  fair,  or 
that  there  was  any  collusion  between  the 
president  and  the  claimant,  to  whom  the 
note  was  transferred.  It  is,  to  be  sure, 
alleged,  that  Aspinwall  had  been  a  trustee, 
and  hence,  it  is  argued,  he  must  have 
known  that  the  company  was  insolvent 
when  be  took  a  transfer  of  notes  in  pay- 
ment of  his  claim.  The  contrary,  how- 
ever, satisfactorily  appears.  The  transfer 
was  made  on  the  19  th  of  February,  1847. 
Aspinwall  resigned  as  trustee  on  the  19  th 
of  December,  1846,  and  the  company 
continued  to  take  risks  and  do  bqsiness 
till  it  failed,  in  May,  1847.  We  are  not, 
on  the  evidence  in  the  case,  authorized  to 
conclude  that  the  company  was  in  point 
of  fact  insolvent  when  the  note  was  trans- 
ferred ;  nor  can  we  yield  to  the  idea,  that 
Aspinwall's  previous  connection  with  the 
company,  as  trustee,  can  in  any  manner 
invalidate  the  transaction. 

The  whole  scope  of  the  statute  to  pre- 
vent the  insolvency  of  moneyed  corpora- 
tions, shows  that  its  design,  by  the  eighth 
section,  was  to  prevent  collusive  transfers 
of  the  effeets  of  such  corporations.  It 
surely  could  not  have  meant  to  interfere 
with  honest  transfers,  made  to  pay  their 
just  debts.  The  ninth  section,  p.  591, 
clearly  shows  the  penal  effect  which  is  to 
flow  from  the  acts  there  prohibited.  It 
provides,  that  no  conveyance,  assignment, 
or  transfer  by  any  such  corporation  when 
insolvent,  or  in  contemplation  of  insol- 
vency, shall  be  valid  in  law.  In  the  sec- 
tion next  preceding,  which  prohibits  a 
transfer  without  a  previous  resolution  of 
the  board  of  directors,  the  transfer  is  not 
declared  void,  if  made  without  such  au- 
thority. According  to  the  familiar  rule, 
inclusio  unius  est  exclusio  alter i us,  there 
is  a  strong  implication,  that  the  legisla- 
ture did  not  intend  to  declare  all  trans- 
fers void,  if  not  authorized  by  a  resolu- 
tion of  the  directors.  The  implication  is 
stronger,  when  the  clause  omitted  is,  as 


here,  somewhat  penaL  The  object  of  the 
eighth  section  was  to  guard  against  fraud- 
ulent transfers.  The  section  employed  to 
effect  this  object  seems  to  be  rather  direc- 
tory in  its  character  than  otherwise.  But, 
if  we  are  wrong  in  this  view,  we  think 
another  of  the  sections  shows  that  the 
transfer  of  the  note  in  suit  is  not  one  of 
the  transfers  or  assignments  intended  to 
be  guarded  against. 

The  concluding  part  of  the  eighth  sec- 
tion provides,  "  that  the  section  shall  not 
be  construed  to  render  void  any  convey- 
ance, assignment,  or  transfer,  in  the  hands 
of  a  purchaser  for  a  valuable  considera- 
tion, and  without  notice."  We  consider 
the  plaintiffs  such  purchasers.  If  a  pre- 
vious vote  of  the  board  of  trustees  were 
necessary,  there  is  no  evidence  that  they 
knew  that  such  vote  had  been  dispensed 
with.  Though  the  president  says  the 
notes  were  transferred  to  the  plaintiffs  as 
collateral  security,  yet  they  were  trans- 
ferred and  applied  as  the  twelfth  section  of 
the  charter  intended  they  should  be  applied. 
They  were  taken  "for  the  better  security 
of  dealers,"  and  were  *'  negotiated  for  the 
purpose  of  paying  a  claim;"  the  very 
end  which  the  charter  intended  they 
should  serve.  The  consideration  was  not 
only  valuable,  but  derives  additional 
strength  from  the  fact,  that  it  is  regarded 
by  the  charter  as  the  principal  one  to 
warrant  transfer.  Though  the  president 
says  his  hope  was,  that  the  notes  would 
come  back  to  the  company,  and  that  they 
would  be  able  to  pay  the  loss  in  cash,  yet 
it  does  not  appear  that  the  policy  of  in- 
surance was  retained  by  the  plaintiffs,  or 
that  the  original  claim  continued  alive. 
The  most  that  the  president  can  be  under- 
stood to  mean  is,  that  he  hoped  to  be  able 
to  pay  the  claim  in  money  before  the  note 
matured ;  a  proposition  to  which  the 
plaintiffs  would  no  doubt  have  very  read- 
ily acceded.  We  think  it  fairly  inferrible 
that  the  policy  was  given  up  to  the  com- 
pany, and  that  the  plaintiffs  parted  with 
enough,  within  the  case  of  Stalkei-  v.  Mc- 
Donald, 6  Hill,  93,  to  make  them  pur- 
chasers for  value,  if  the  defendant  were  in 
a  position  to  object  that  he  came  by  it 
otherwise. 
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But  does  it  lie  in  the  mouth  of  the 
defendant  to  urge  the  objection  here  urged 
to  the  manner  in  which  the  plaintiffs 
came  by  the  note?  Can  he  ask  protec- 
tion as  the  maker  of  the  note  on  the 
ground  that  it  was  transferred  to  the 
plaintiffs  in  fraud  of  the  legal  or  equi- 
table rights  of  the  defendant?  How  has 
he  been  defrauded  ?  His  note  has  served 
the  very  purpose  for  which  he  gave  it  to 
the  company.  It  has  served  to  pay  a 
just  claim  of  the  company.  It  is  not 
enough  for  the  maker  of  a  note  to  say, 
that  it  was  transferred  to  the  plaintiff  who 
prosecutes  it,  without  a  valuable  consid- 
eration ;  but  to  defeat  a  recovery  on  it, 
he  must  show  that  it  was  transferred  in 
fraud,  or  to  the  prejudice  of  his  rights. 
It  is  no  defence  to  an  action  on  a  prom- 
issory note,  that  the  property  of  the  note 
is  in  a  third  person,  and  not  in  the  plain- 
tiffs. Unless  the  possession  of  the  note 
by  the  plaintiffs  is  maid  fide,  and  may 
work  some  prejudice  to  the  defendant,  the 
latter  is  not  entitled  to  be  heard  on  the 
subject.  Guernsey  v.  Burns,  25  Wend. 
411 ;  Hall  v.  Gird,  7  Hill,  587. 

In  the  latter  case  it  was  held,  that  it 
was  no  defence  to  a  suit  in  chancery,  in- 
stituted for  the  foreclosure  of  a  mortgage, 
that  the  complainant's  solicitor,  by  an 
agreement  between  him  and  his  client, 
was  to  have  part  of  the  demand*  when 
collected  by  way  of  compensation  for  his 
services ;  and  that  even  at  law,  the  fact 
that  the  demand  has  thus  been  illegally 
bought  or  sold,  constitutes  no  defence  to 
the  debtor  in  the  appropriate  sense  of  the 
term.  If  the  payees  of  the  note  here 
have  authorized  the  plaintiffs  to  collect  it 
(which  authority  is  involved  in  the  trans- 
fer), we  cannot  perceive  on  what  sound 
principle  the  maker  can  be  permitted  to 
allege  (the  plaintiffs  being  in  possession 
of  the  note)  that  the  plaintiffs  did  not 
pay  value  for  it,  or  that  a  board  of  trus- 
tees did  not  vote  for  its  transfer,  unless 
he  can.  show  that  he  was  defrauded,  or 
lost  some  defence  he  might  have  had 
against  the  payees,  had  they  retained  it. 
Here  the  defendant  had  no  defence  what- 
ever against  the  insurance  company,  as 
i  3  Com.st.  290. 


the  note  was  given  for  the  purpose  of 
enabling  the  company  to  pay  claims. 
How  were  the  defendant's  rights,  in  any 
respect,  prejudiced  by  the  transfer?  It 
was  not  transferred  in  fraud  of  any  of  hi* 
rights,  aud  it  does  not  lie  with  him  to 
object  to  the  manner  in  which  the  plain- 
tiffs came  by  the  note.  We  think  the 
plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

This  case  was  affirmed  in  1650,  by  the 
court  of  appeals,  sub  nom.  Rowland  fr  A* 
pinwall  v.  Meyer,1  when  the  following 
opinion  was  delivered  :  — 

Gardner,  J.  The  note  in  question 
was  a  valid  security  in  the  hands  of  the 
insurance  company,  the  original  holders, 
and  could  have  been  enforced  by  them 
against  the  defendant.  Deraismes  v.  The 
Mutual  Ins.  Co.  1  Comst.  371.* 

Was  it  duly  transferred  by  the  insur- 
ance company  to  the  plaintiffs?  is  the 
question  in  the  present  case.  The  twelfth 
section  of  the  act  under  which  this  com- 
pany was  incorporated  provides  "  that  the 
company,  for  the  better  security  of  it? 
dealers,  may  receive  notes  for  premiums 
in  advance  of  persons  intending  to  receive 
its  policies,  and  may  negotiate  the  same 
for  the  purpose  of  paying  claims  or  other- 
wise, in  the  course  of  its  business."  Sess. 
Laws,  1843,  p.  71.  These  powers  were 
essential  to  the  existence  of  incorpora- 
tions of  this  sort.  It  was  anticipated 
that  their  capital  would  consist  chiefly  of 
notes,  received  for  premiums,  and  that 
unless  they  were  rendered  available,  the 
corporation  would  be  compelled  to  sus- 
pend operations  upon  the  first  serious 
loss  that  occurred.  They  were  therefore 
authorized  to  negotiate  their  premium 
notes  for  the  purpose  of  paying  claims, 
or  otherwise,  in  the  course  of  their  busi- 
ness. 

The  judge  ruled  that  the  testimony 
established,  "  that  this  note  was  trans- 
ferred to  the  plaintiffs  by  the  president  of 
the  company  for  a  loss,  in  the  usual  way, 
and  in  the  ordinary  course  of  business, 
according  to  their  custom  to  pay  in 
notes."  As  there  was  evidence  tending 
2  Ante,  p.  606. 
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to  prove  these  facts,  the  finding  of  the 
judge  is  conclusive,  and  the  negotiation 
of  this  note  is  accordingly  brought  within 
the  very  letter  of  the  twelfth  section. 

But  if  the  facts  had  been  otherwise,  I 
apprehend  that  the  company  were  not 
restricted  by  the  statute  to  a  negotiation 
for  the  purpose  of  payment  exclusively. 
They  might  procure  the  note  to  be  dis- 
counted, and  apply  the  avails  in  discharge 
of  their  responsibility  of  losses  incurred ; 
or  if  this  could  not  be  done,  the  same 
result  might  be  obtained  by  a  transfer  of 
the  notes  to  the  plaintiffs,  upon  the  in- 
dorsement of  the  company,  the  creditor 
giving  time  until  the  securities  matured. 
In  a  word,  any  bona  fide  settlement  of  a 
presumed  loss,  contingent  or  absolute, 
made  with  the  dealers  of  the  company 
in  the  usual  course  of  business,  was,  I 
think,  authorized  by  the  comprehensive 
language  of  the  statute. 

It  is,  however,  objected  that  the  assign- 
ment of  the  president  was  not  obligatory 
upon  the  company.  Their  corporate 
powers  were  to  be  exercised  according  to 
their  charter,  by  a  board  of  trustees  and 
such  other  agents  as  they  might  appoint. 
The  president  was  6uch  agent.  This  is 
manifest  not  only  from  the  general  usage 
of  the  company,  but  from  their  by-laws, 
which  empower  "  the  president,  vice- 
president,  or  either  of  them,  to  make 
contracts  for  the  corporation,  to  transact 
all  its  ordinary  business,  and  to  perform 
whatever  belongs  to  the  executive  depart- 
ment." 1st  By-law.  The  negotiation  of 
notes  in  the  usual  course  of  business  was 


an  act  of  this  description,  and  it  is  ac- 
cordingly found  as  a  fact,  that  "  the 
plaintiff  dealt  with  the  president  as  the 
authorized  agent  of  the  company,  in  the 
usual  way,  and  without  notice." 

The  eighth  section  of  the  article,  to 
prevent  the  insolvency  of  moneyed  incor- 
porations, it  is  said,  prohibits  this  trans- 
fer, as  it  was  not  authorized  by  a  previous 
resolution  of  the  board  of  directors.  1 
R.  S.  591,  §  8.  To  this  objection  there 
are  two  answers.  First.  If  the  eighth 
section  conflicts  with  the  charter  of  this 
company,  the  former  must  yield  to  the 
latter,  as  the  last  expression  of  the  legis- 
lative will.  Second.  There  is  evidence 
to  show  that  the  policy  was  surrendered 
by  the  plaintiff1  at  the  time  of  the  adjust- 
ment of  the  loss,  and  in  consideration  of 
the  assignment  of  the  securities  in  ques- 
tion. As  the  judge  reports  the  facts,  the 
plaintiffs  were  in  possession  of  the  notes 
honestly  and  fairly,  for  a  good  claim, 
without  notice  of  any  want  of  authority 
in  the  president  to  make  the  transfer. 
Assuming  these  facts  to  be  true,  the, 
plaintiff's  were  bond  fide  holders  of  the 
note  for  a  valuable  consideration  without 
notice,  and  consequently  not  within  the 
exception  established  by  the  section  of  the 
Revised  Statute  above  mentioned.  The 
provision  is,  that  the  section  shall  not  be 
so  construed  as  to  render  void  any  assign- 
ment or  transfer  in  the  hands  of  a  pur- 
chaser for  a  valuable  consideration  and 
without  notice.  The  judgment  of  the 
superior  court  must  be  affirmed. 

Judgment  affirmed. 


Frost  vs.  The  Saratoga  Mutual  Insurance  Company.1 
(Supreme  Court,  New  York,  January  Term,  1848.) 
Misrepresentation. — Estoppel. — Premium  Note. 

An  insurance  company,  by  making  an  assessment  on  a  premium  note  with  knowledge  of  a 
misrepresentation  made  by  the  assured  in  his  application,  will  be  estopped  to  allege  the 
fact  in  an  action  on  the  policy. 

If  the  policy  is  void  by  reason  of  a  false  warranty,  the  premium  notes  will  be  void  for 
want  of  consideration.  , 

1  5  Denio,  154. 
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The  case  is  stated  in  the  opinion. 

G.  D.  Beersy  for  the  plaintiff. 

N.  Hill,  Jr.y  for  the  defendant. 

By  the  Court,  Beardsley,  C.  J.  A  new  question  is  pre- 
sented in  this  case,  and  one,  it  must  be  admitted,  of  some 
novelty,  in  its  application  to  a  case  like  this,  and  which  has 
therefore  been  examined  with  more  than  ordinary  care  and 
attention. 

The  contract  of  insurance  between  these  parties  was  entered 
into  in  September,  1838,  and  I  assume  that  the  plaintiff,  by  hb 
application  for  insurance,  which  was  made  a  part  of  the  coo- 
tract,  engaged  that  there  was  no  building  within  less  than  ten 
rods  of  the  store  insured,  except  those  mentioned  in  said  appli- 
cation. This  was  in  law  an  express  warranty  to  that  effect  by 
the  plaintiff,  and  which  is  shown  to  have  been  untrue  in  point 
of  fact,  for  there  was  at  least  one  building,  and  it  would  seem 
more  than  one,  within  the  distance  stated,  of  which  no  mention 
was  made  in  the  application.  If  this  fact,  which  constitutes  a 
breach  of  the  warranty,  is  to  be  taken  as  a  part  of  the  case,  the 
plaintiff  cannot  recover.  Of  this  no  doubt  can  be  entertained. 
But  the  plaintiff  insists  that  the  defendants,  by  certain  acts  on 
their  part,  acquiesced  in  and  acted  on  by  him,  have  precluded 
themselves  from  setting  up  this  breach  of  warranty  as  a  ground 
for  holding  the  contract  of  insurance  void  ab  initio.  The  fire 
occurred  in  the  spring  of  1840.  In  the  course  of  that  year,  the 
defendants  were  fully  apprised  that  the  application  for  insurance 
did  not  truly  describe  all  the  buildings  within  the  prescribed  dis- 
tance, but  had  omitted  to  make  mention  of  one  or  more  such 
buildings;  yet  subsequently,  and  in  1841,  2,  and  3,  the  defend- 
ants made  assessments  on  the  premium  note  of  the  plaintiff, 
given  when  the  policy  was  issued,  and  which  several  assess- 
ments were  thereupon  paid  by  the  plaintiff.  This,  he  insists, 
should  estop  the  defendants  from  showing  the  facts  constituting 
this  breach  of  the  warranty  on  his  part ;  and  if  they  appear  by 
the  evidence  given  in  the  case,  the  defendants  should  not  be 
allowed  to  set  them  up  as  a  defence,  to  an  action  on  the  policy. 

I  regard  it  as  clear  that  if  the  policy  was  originally  void,  oo 
the  ground  now  taken  by  the  defendants,  that  is,  a  breach  of 
the  plaintiff's  contract  of  warranty,  the  premium  note  was  also 
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invalid.  The  only  consideration  for  the  note,  as  is  expressed  on 
its  face,  was  this  policy ;  and  if  that  was  void,  there  remained 
not  a  scintilla  of  consideration,  and  the  note,  consequently, 
could  not  be  enforced. 

The  plaintiff  was  only  liable  on  this  note  as  a  member  of  the 
corporation,  —  the  Saratoga  County  Mutual  Fire  Insurance 
Company  ;  he  not  being  one  of  the  persons  named  in  the  char- 
ter, nor  the  heir,  executor,  administrator,  or  assignee  of  any  per- 
son who  had  been  a  corporator,  and  he  could  only  become  such 
member  by  effecting  insurance  in  the  company.  Laws  of  1834, 
p.  530,  act  of  incorporation.  For  this  purpose  a  valid  contract 
of  insurance,  including  both  policy  and  note,  one  being  the 
consideration  for  the  other,  was  indispensable.  If  for  any 
cause,  one  was  invalid  in  its  inception,  so  was  the  other,  and  no 
membership  could  be  acquired.  But  if  both  were  valid,  mem- 
bership was  secured,  and  the  party  insured  not  only  was  bound 
to  make  payment  of  his  premium  note,  as  the  directors  might 
deem  requisite  (§  4),  but  the  property  insured  also  became 
thereby  pledged  to  the  company  for  the  payment  of  all  losses, 
as  specified  in  the  act  of  incorporation,  §§  5,  8.  These  &re  bur- 
dens to  which  the  member  subjected  himself;  in  return  for  which 
he  has  the  policy  of  insurance  on  his  property,  and  the  right  to 
his  proportion  of  whatever  profits  may  be  made  by  the  com- 
pany. But  the  policy  being  originally  void,  no  membership 
could  be  thereby  created,  and  no  right  to  profits  could  arise.  It 
would  seem  to  follow  that,  in  such  a  case,  the  premium  note 
must  be  held  invalid,  for  the  want  of  a  legal  consideration  to 
uphold  the  promise.  The  charter  of  the  company  contemplates, 
and  good  faith  and  fair  dealing  require,  that  the  entire  contract 
of  insurance,  including  the  premium  note  on  the  one  hand  and 
the  policy  of  insurance  on  the  other,  with  all  their  necessary 
concomitants  and  consequences,  should  exist  or  fall  together. 
The  note  cannot  be  valid  unless  the  policy  also  was  so  in  its 
inception  ;  and  unless  both  were  so  originally  in  thfs  case,  no 
membership  was  acquired  by  the  plaintiff.  All  this  I  hold  to 
be  clear  upon  the  terms  and  spirit  of  the  charter  of  incorpora- 
tion, and  the  true  nature  6f  the  contract  between  the  parties. 

The  defendants,  with  full  knowledge  of  the  facts  invalidating 
the  policy,  have  chosen  to  act  upon  the  premium  note  of  the 
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plaintiff  as  an  available  security  in  their  favor,  and  which  he 
was  bound  to  pay.  Several  sums  have  accordingly  been  as- 
sessed by  the  directors  of  the  company,  and  payment  thereof 
required  on  said  note.  These  payments  have  been  made  by 
the  plaintiff,  and  the  question  is  presented,  Can  the  defendants, 
who  have  thus  affirmed  the  original  and  continuing  validity  of 
the  premium  note,  in  which  the  plaintiff  has  fully  acquiesced, 
be  allowed  to  set  up  that  this  policy,  which  formed  the  only 
consideration  of  the  note,  was  never  valid ;  and  that,  on  the 
sole  ground  of  a  breach  of  warranty  on  the  part  of  the  plain- 
tiff, the  fact  constituting  such  breach  of  warranty  being  as  weli 
known  to  the  defendants  when  they  exacted  and  received  pay- 
ment on  the  note  as  they  are  at  the  present  time  ?  This  is  the 
poinjt  to  be  determined,  and  I  should  certainly,  with  great  re- 
luctance, come  to  the  conclusion  that  the  defendants  can  be 
allowed  to  occupy  the  position  they  now  assume.  It  is  wholly 
inconsistent  with  the  ground  taken  by  them  when  they  called 
for  payment  on  the  premium  note,  and  I  think  common  justice 
forbids  any  change  of  position  in  this  respect.  It  is  a  question 
of  ethics,  as  was  said  in  Dezell  v.  Odell,  3  Hill,  225,  and  mo- 
rality requires  that  these  defendants  should  be  held  strictly  to 
the  ground  they  have  chosen  to  assume  for  themselves.  An 
estoppel,  according  to  Lord  Coke,  is  where  "a  man's  own  act 
or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  the 
truth."  Co.  Lit.  ,352,  a.  Estoppels  are  of  three  kinds,  viz.: 
by  matter  of  record,  by  deed,  and  in  pais;  but  our  present  con- 
cern is  with  the  latter  class  only.  Such  an  estoppel  arises 
where  one  person  is  induced  by  the  assertion  of  another  to  do 
that  which  would  be  prejudicial  to  his  own  interests,  if  the  per- 
son by  whom  he  had  been  induced  to  act  in  this  manner  was 
allowed  to  contradict  and  disprove  what  he  had  before  affirmed. 
In  the  case  of  Pickard  v.  Sears,  6  A.  &  E.  469,  the  principle  is 
thus  stated  by  Lord  Denman :  "  The  rule  of  law  is  clear  that, 
where  one  by  his  words  or  conduct  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  posi- 
tion, the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time."  In  the 
case  of  Dezell  v.  Odell,  supra,   Cowen,  J.,  said :    "  We  then 
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have  a  clear  case  of  an  admission  by  the  defendant  intended  to 
influence  the  conduct  of  the  man  with  whom  he*  was  dealing, 
and  actually  leading  him  into  a  line  of  conduct  which  must  be 
prejudicial  to  his  interest,  unless  the  defendant  be  cut  off  from 
the  power  of  retraction.  This  I  understand  to  be  the  very 
definition  of  an  estoppel  in  pais."  The  estoppel  is  allowed  to 
prevent  fraud  and  injustice,  and  exists  wherever  a  party  cannot 
in  good  conscience  gainsay  his  own  acts  or  assertion.  The 
authorities  upon  this  point  are  numerous,  and  all  speak  the  same 
language.  Gregg  v.  Wells,  10  A.  &  E.  90 ;  Coles  v.  The  Bank  of 
England,  Id.  p.  437 ;  Sandys  v.  Hodgson,  Id.  472 ;  Stephens  v. 
Baird,  9  Cowen,  274 ;  The  Wetland  Canal  Co.  v.  Hathaway,  8 
Werid.  480;  2  Smith's  Lead.  Cas.  pp.  458,  467,  notes;  1 
Greenl.  Ev.  §§  22,  27,  204,  207.  It  makes  no  difference  ip  the 
operation  of  this  rule  whether  the  thing  admitted  was  true  or 
false;  it  being  the  fact  that  it  has  been  acted  upon,  that  renders 
it  conclusive.  Id.  208,  209.  Here  the  defendants  in  affirming 
the  validity  of  the  premium  note,  necessarily  affirmed  that  the 
policy  was  also  originally  valid.  This  affirmation  was  acted 
upon  by  the  plaintiff,  for  he  advanced  money  in  consequence 
of  its  being  made,  and  the  defendants  shall  not  now  be  allowed 
to  set  up  any  fact  dehors  the  policy,  in  order  to  impeach  the 
original  validity  of  the  contract  of  insurance.  Qui  sentit  com- 
modum  sentire  debet  et  onus.  The  defendants  have  derived  ad- 
vantage from  this  contract,  and  they  should  now  bear  its  burden. 
I  think  the  nonsuit  should  be  set  aside  and  a  new  trial  ordered. 

No  objection  is  made  to  the  point  submitted  on  behalf  of 
the  defendants,  that  the  declaration  was  not  adapted  to  the  case 
as  proved,  although  a  suggestion  to  that  effect  was  made  at  the 
circuit  I  have  not  examined  that  question.  Looking  only  at 
what  appears  on  the  face  of  this  policy,  it  is  unobjectionable, 
for  nothing  there  appears  to  impeach  it.  The  conclusion  at 
which  I  have  arrived  does  not,  however,  rest  on  the  idea  that 
the  policy  was  certainly  valid  in  its  inception,  but  on  the  ground 
that  these  defendants  have  precluded  themselves  from  setting 
up  any  fact  out  of  the  policy  to  show  that  it  was  originally 
void.  New  trial  ordered. 

See  Silioway  v.   Neptune    Ins.  Co.  12  Mut.  Ins.  Co.  66  Penn.  St.  22   (1870); 

Gray,  73  (1853);  Stagg  v.  Insurance  Co.  Miller  \.  Mutual  Benefit  Life  Ins.  Co.  31 

10  Wall.    589,  (1870);    Hyatt  v.  Wait,  Iowa,   216    (1871);  Bigelow,  Estoppel, 

37  Barb.  29  (1862);  Elliott  y.  Lycoming  506,  526. 
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Leonard  Williams  &  Marcus  W.  Bliss  vs.  The  Vermokt 
Mutual  Fire  Insurance  Company.1 

(Supreme  Court,  Vermont,  February  Term,  1848.) 

Limitation  of  Actions. — Subsequent  Acknowledgment. 

Where  the  directors  of  the  Vermont  Mutual  Fire  Insurance  Company  voted  to  disaOova 
claim  for  loss  by  fire,  under  a  policy  issued  to  two  persons  jointly,  for  the  reason  tfen 
one  of  the  claimants  had  been  indicted  for  setting  fire  to  the  building  burned,  and 
immediately  gave  notice  of  their  determination  to  the  claimants,  which  was  more  thai 
sixty  days  previous  to  the  then  next  stated  term  of  the  county  court  in  Washiagtm 
county,  and  also  in  the  county  where  the  claimants  resided  and  where  the  property  wai 
situated :  it  was  Held,  that  the  action  for  the  loss  was  barred,  under  the  act  of  incorpo- 
ration of  the  company,  by  not  being  commenced  to  such  next  stated  term ;  notwithstaai- 
ing  the  directors  subsequently,  and  after  the  claim  was  so  barred,  voted  to  pay  to  the 
claimant  who  was  not  so  indicted  one  half  of  the  amount  of  the  whole  loss. 

A  cause  of  action  upon  a  policy  of  insurance,  for  a  loss  by  fire,  which  has  been  barred  br 
suffering  the  time  limited  in  the  charter  of  the  insurance  company  for  commendaf 
actions  to  expire,  is  not  capable  of  being  revived  by  an  acknowledgment,  or  a  new 
promise. 

Assumpsit  upon  a  policy  of  insurance,  dated  September  16, 
1842,  by  which  the  defendants  insured  a  sawmill  belonging  to 
the  plaintiffs,  against  loss  by  fire,  to  the  amount  of  $400,  for 
six  years.  The  plaintiffs  alleged,  that  the  mill  was  burned  Sep- 
tember 2, 1843,  and  that  notice  thereof  was  duly  given  to  the 
directors  of  the  company.  The  writ  was  made  returnable  to 
the  April  term,  1845,  of  Rutland  county  court.  The  defend- 
ants pleaded  first,  the  general  issue ;  second,  that  by  the  seventh 
section  of  their  act  of  incorporation  it  is  provided,  that  in  case 
of  any  loss  or  damage  by  fire  happening  to  any  member,  upon 
property  insured  in  and  with  said  company,  the  said  member 
shall  give  notice  thereof  in  writing  to  the  directors  or  some  one 
of  them,  or  to  the  secretary  of  said  company,  within  thirty 
days  from  the  time  such  loss  or  damage  may  have  happened; 
and  the  directors  upon  view  of  the  same,  or  in  some  other  way, 
as  they  may  deem  proper,  shall  ascertain  and  determine  the 
amount  of  said  loss  or  damage ;  and  if  the  party  suffering  is 
not  satisfied  with  the  determination  of  the  directors,  the  ques- 
tion may  be  submitted  to  referees,  or  the  said  party  may  bring 
an  action  against  said  company  for  loss  or  damage,  at  the  next 

1  20  Vermont,  222. 
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court  to  be  holden  in  and  for  the  county  of  Washington,  or  in 
the  county  in  which  said  party  may  reside,  or  in  which  said  loss 
or  damage  may  have  happened,  and  not  afterwards,  unless  said 
court  shall  be  holden  within  sixty  days  after  said  determination  ; 
but  if  holden  within  that  time,  then  at  the  next  court  holden  in 
said  county  thereafter,  &c;  that  on  the  4th  day  of  January, 
1844,  the  defendants,  by  their  directors,  rejected  and  disallowed 
the  whole  of  the  plaintiffs'  claim,  —  of  which  notice  had  been 
received,  as  alleged  in  the  declaration ;  that  the  defendants  were 
notified  of  the  determination  on  the  10th  day  of  January,  1844; 
and  that  this  was  more  than  sixty  days  previous  to  the  April  term, 
1844,  of  Washington  county  court,  and  also  more  than  sixty 
days  previous  to  the  April  term,  1844, of  Rutland  county  court; 
and  that  so  this  action  should  have  been  brought  to  one  of  those 
terms.  The  defendants  also  pleaded  a  third  plea,  in  substance 
the  same  with  the  second. 

To  the  second  plea  the  plaintiffs  replied,  that  although  it 
was  true  that  the  directors  on  the  4th  day  of  January,  1844, 
decided  to  reject  the  plaintiffs'  claim,  and  give  notice  to  the 
plaintiffs  thereof,  yet  that  the  directors,  on  the  7th  day  of 
August,  1844,  reconsidered  their  former  determination,  and  did 
then,  and  not  before,  finally  and  conclusively  decide  upon, 
ascertain,  and  determine  the  amount  of  loss  sustained  by  the 
plaintiffs ;  and  that  this  was  less  than  sixty  days  previous  to  the 
September  term,  1844,'  of  Rutland  county  court,  and  that  so 
this  action  was  properly  brought  to  the  next  term  subsequent, 
being  the  April  term,  1845,  of  said  court.  To  the  third  plea 
the  plaintiffs  replied,  that  after  the  time  mentioned  in  that  plea, 
to  wit,  on  the  7th  day  of  August,  1844,  the  directors  ascer- 
tained and  determined  the  amount  of  the  plaintiffs'  loss, 
and  that  the  next  subsequent  term  of  Rutland  county  court, 
being  the  September  term,  1844,  was  holden  within  sixty  days 
after  such  determination  was  made,  to  wit,  thirty  days,  and 
that  the  plaintiffs  not  being  satisfied  with  the  determination  of 
the  directors,  brought  their  suit  to  the  next  subsequent  term  of 
the  court  in  Rutland  county,  being  the  April  term,  1845,  with- 
out this,  that  said  directors,  at  Montpelier,  on  the  4th  day  of 
January,  1844,  ascertained  and  determined  that  there  was  no 
loss  for  which  the  defendants  ought  to  pay,  and  rejected  and 
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disallowed  the  claim  of  the  plaintiffs  for  said  loss,  and  refused 
to  pay  the  plaintiffs  anything  for  the  same,  —  (following  the 
words  of  the  plea).  To  the  replication  to  the  second  plea  the 
defendants  rejoined,  that  they  did  not  on  the  7th  day  of  Ad- 
gus£  1844,  nor  at  any  other  time  after  the  said  4th  day  of 
January,  1844,  reconsider  their  former  determination  and  finally 
and  conclusively  decide  upon,  ascertain,  and  determine  the 
amount  of  loss  sustained  by  the  plaintiffs.  To  the  replication 
to  the  third  plea  the  defendants  rejoined,  that  the  directors,  on 
the  4th  day  of  January,  1844,  ascertained  and  determined  tnat 
there  was  no  loss  to  the  plaintiffs  by  fire,  as  in  the  declara- 
tion mentioned,  for  which  these  defendants  ought  to  'pay,  aud 
rejected  and  disallowed  the  plaintiffs'  claim  for  said  loss,  and 
refused  to  pay  the  plaintiffs  anything  therefor.  Upon  these 
rejoinders  issue  was  joined.  Trial  by  jury,  April  term,  1847, 
Hall,  J.,  presiding. 

On  trial,  the  plaintiffs  gave  in  evidence  a  vote  of  the  directors 
of  the  company,  passed  January  4,  1844,  which  was  in  these 
words :  "  Voted,  to  reject  the  claim  of  Bliss  &  Williams,  of 
Castleton,  for  loss  —  Notice,  September  27, 1843  —  No.  33,206, 
Williams  being  indicted  for  the  setting  the  mill  on  fire ; "  also  a 
vote  of  the  directors,  passed  August  7,  1844,  which  was  in 
these  words:  "  On  report  of  J.  T.  Wright  in  case  of  the  claim  of 
Williams  &  Bliss,  of  Castleton,  for  loss  in  September,  1843 — No- 
tice, September  27, 1843—  No.  33,206,  —  whole  rejected  by  the 
board  Jan.  4,  1844,  —  on  an  examination  of  an  agreement  of 
said  Bliss  with  said  Wright,  as  per  his  report,  to  allow  said  M. 
W.  Bliss  for  one  half  of  said  loss  on  the  saw-mill,  deducting 
one  half  of  the  amount  saved,  —  Voted,  to  allow  said  Marcus 
W.  Bliss  the  amount  as  reported  for  his  half  of  saw-mill,  tbe 
amount  of  $195.00."  And  upon  this  evidence  the  court  de- 
cided, that  the  plaintiffs  were  entitled  to  recover  upon  the  issues 
formed  upon  the  second  and  third  pleas. 

Under  the  general  issue,  after  the  plaintiffs  had  given  evi- 
dence tending  to  prove  the  facts  alleged  in  their  declaration, 
the  defendants  gave  evidence  tending  to  prove,  that  the  plaintiff 
Williams,  purposely  set  on  fire  and  burned  the  mill  described 
in  the  declaration,  at  the  time  the  same  was  destroyed,  as  men- 
tioned in   the  declaration;   and  tbe  defendants  requested  the 
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court  to  charge  the  jury,  that  they  would  be  warranted  in  find- 
ing that  Williams  so  burned  the  mill  on  less  evidence  in  this 
case  than  upon  an  indictment  against  him  for  arson  in  setting 
the  mill  on  fire.  But  the  court  instructed  the  jury,  that  it 
would  require  the  same  amount  of  evidence,  on  the  trial  of  this 
action,  to  show  that  Williams  purposely  set  the  mill  on  fire,  as 
would  be  necessary  upon  trial  on  an  indictment  against  him  for 
arson  in  so  doing. 

Verdict  for  the  plaintiffs  for  $239.73.  Exceptions  by  de- 
fendants. 

&  Foot  Sf  &  H.  Hodges,  for  defendants. 

E.  N.  Briggs  8f  C.  L.  Williams,  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  A  verdict  having  been  returned  for  the  plaintiffs, 
for  one  half  of  the  amount  of  the  loss  sustained  by  them  in  the 
destruction  of  their  saw-mill  by  fire,  the  other  h^Jf  having  pre- 
viously been  allowed  and  paid  to  Bliss,  one  of  the  plaintiffs, 
exceptions  were  taken  by  the  defendants  to  the  directions  given 
by  the  county  court,  in  respect  to  the  issues  of  fact  formed  upon 
the  defendants9  second  and  third  pleas.  A  farther  exception  was 
taken  to  the  decision  of  the  county  court,  that,  in  order  to  ex- 
empt the  company  from  responsibility,  upon  the  allegation  that 
Williams,  one  of  the  plaintiffs,  fraudulently  set  fire  to  the  mill, 
and  thus  caused  its  destruction,  the  same  amount  of  evidence 
was  necessary  which  would  be  requisite  to  convict  on  trial  of 
an  indictment  for  the  same  offence,  —  which  is  now  abandoned. 
As  to  the  other  point,  it  is  obvious  that  the  bill  of  exceptions  is 
so  imperfect,  that  it  fails  to  present,  with  any  distinctness,  the 
points  of  law  to  which  counsel,  have  directed  our  attention. 
The  court,  it  seems,  upon  proof  by  the  plaintiffs  of  the  two 
votes  in  reference  to  this  claim,  adopted  by  the  directors  in  Jan- 
uary and  August,  1844,  decided  that  the  plaintiffs  were  entitled 
to  recover. 

The  principal  question  raised  in  argument  is,  whether  the 
plaintiffs  commenced  this  action  within  the  time  limited  by  the 
seventh  section  of  the  act  incorporating  the  company;  which 
section  requires  the  action  to  be  brought  either  in  the  county  of 
Washington,  the  central  place  of  business  of  the  company,  or 
in  the  county  where  the  plaintiffs  reside,  or  in  that  in  which  the 
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property  destroyed  was  situated,  which  two  last  are  here  the 
same,  at  the  terra  of  the  court  next  after  the  directors  shall  have 
disallowed  the  claim,  in  whole  or  in  part,  unless  such  term 
occur  within  sixty  days  from  such  disallowance;  in  which  con- 
tingency the  action  may  be  brought  at  the  next  succeeding  term. 

The  loss  in  this  case,  it  appears,  happened  on  the  2d  day 
of  September,  1843 ;  and  notice  in  writing  was  given  to  the 
proper  officers  on  the  27th  of  the  same  month.  Ou  the  4th  of 
January,  1844,  the  directors,  at  a  regular  meeting  to  take  this 
claim  into  consideration,  voted  to  disallow  it  entirely,  on  the 
avowed  ground  that  Williams  had  been  indicted  for  setting 
the  mill  on  fire.  Notice  of  this  determination  was  given  to 
the  plaintiffs  on  the  10th  of  the  same  January.  This  action 
was  commenced  at  the  April  term,  1845,  previous  to  which 
time,  and  subsequent  to  the  passing  of  the  vote  aforesaid,  two 
regular  terms  of  the  county  court  intervened,  one  in  April  and 
the  other  in  September,  the  earliest  of  which  was  more  than 
sixty  days  after  that  vote.  It  is  obvious,  then,  if  the  proceed- 
ings of  the  board  on  that  occasion  are  to  be  regarded  as  the 
determination  at  the  next  court  after  which  the  action  was  re- 
quired to  be  brought,  the  plaintiffs  were  too  late  and  cannot 
recover.  The  plaintiffs  contend,  that  they  are  not  so  to  be  re- 
garded; that  the  subsequent  resolution  of  the  same  body  in 
August,  allowing  to  Bliss,  in  consequence  of  this  loss,  the  sum 
of  $195,  being  one  half  thereof,  after  deducting  half  of  the 
property  saved,  should  be  taken  in  connection  therewith  ;  and 
that,  when  thus  viewed,  it  cannot  be  said  that  any  final  de- 
termination was  made,  as  to  how  much  the  company  were  will- 
ing to  pay,  or  whether  anything,  until  this  last  vote  was  adopted. 
Or  at  any  rate,  it  is  supposed  that  these  last  proceedings  may 
be  regarded  as  an  acknowledgment,  or  renewal,  of  the  original 
liability,  and  thus  afford,. as  in  ordinary  cases  under  the  statutes 
of  limitation,  a  satisfactory  answer  to  the  plea. 

Taken  by  itself,  no  one  can  doubt  that  the  vote  of  January 
4th  was,  in  form  and  substance,  a  full  and  distinct  determina- 
tion of  the  board  of  directors,  within  the  meaning  of  the  seventh 
section  of  the  act  of  incorporation,  as  construed  by  this  court 
in  the  case  of  Button  v.  The  Vt.  Mutual  Fire  Ins.  Co.  17  Vr. 
369.  The  claim  was  wholly  disallowed,  on  the  ground  of  a 
supposed  fraudulent  and  felonious  destruction  of  the  property 
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insured,  by  Williams,  one  of  the  plaintiffs.  It  is  not  doubted 
but  that  the  fact,  if  true,  would  afford  a  sufficient  justification 
for  the  vote,  and  a  complete  defence  to  any  action  that  might 
be  brought  upon  the  policy.  There  would  be  no  necessity  of 
showing  that  Bliss  participated  in  the  fraudulent  act.  The 
plaintiffs  could  have  treated  the  vote  as  snch,  and  have  brought 
their  action  at  the  April  term  of  the  county  court,  1844,  if  they 
elected  to  sue  in  Rutland  County.  They  omitted  fo  do  so,  and 
before  the  subsequent  proceedings  of  August  7th  were  had, 
their  right  of  action  had  been  barred  four  months.  If  the  claim- 
ants could  have  sued  there,  were  they  not  bound  to  do  so? 

But  I  apprehend  the  last  vote  cannot  be  considered  as  a  re- 
consideration of  the  former  one.  It  does  not  purport  to  be 
such.  There  is  no  intimation  that  farther  investigations  into 
the  facts  of  the  case  had  induced  a  change  of  views,  in  respect 
to  the  ground  on  which  the  whole  claim  was  rejected.  The 
former  vote  is  referred  to,  but  not  rescinded,  nor  modified  as  a 
rejection  of  the  joint  legal  claim  of  Bliss  and  Williams,  the 
joint  owners  of  the  saw-mill  destroyed.  The  directors,  appar- 
ently upon  equitable  considerations,  inasmuch  as  no  imputa- 
tions of  fraud  rested  upon  Bliss  personally,  and  in  &  spirit  of 
gratuitous  liberality,  decided  to  pay  one  half  of  the  loss  to  him 
individually.  He  could  have  had  no  legal  claim  upon  the  com- 
pany in  that  form.  If  he  made  one  in  the  form  in  which  it 
was  finally  allowed,  it  was  a  proceeding  wholly  independent  of 
all  regular  action  under  the  policy,  and  could  consequently 
affect  in  no  way  any  rights  or  interests  depending  upon  it.  We 
cannot  therefore  regard  this  collateral  proceeding  as  having  any 
effect  in  restoring  to  the  two  partners  any  joint  rights,  which 
through  their  own  negligence  had  been  extinguished  before  that 
proceeding  was  had. 

Still  less  reason  is  there  for  holding  that  the  vote  of  August 
can  be  regarded  as  an  acknowledgment  and  revival  of  the  claim 
sued,  expressly,  or  by  implication,  in  consequence  of  payment 
of  a  part,  supposing  payment  to  have  followed  the  vote,  as  it 
doubtless  did. 

Is  there  good  ground  for  the  opinion  that  a  cause  of  action 
of  this  kind  is  susceptible  of  renewal,  when  once  barred,  as 
matters  of  indebtedness  are,  under  the  ordinary  statutes  of  lim- 
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itation?  No  inconsiderable  portion  of  the  argument  of  the 
defendants'  counsel  has  been  devoted  to  this  point.  Nothing 
decisive  can  be  predicated  in  respect  to  it,  from  the  language  of 
the  act,  which  is,  that  the  party  may  bring  an  action  at  the 
court  next  to  be  holden,  &c,  and  not  afterwards, — language 
very  nearly  identical  with  that  used  in  the  general  statutes  of 
limitation.  It  is  quite  different  from  that  employed  in  respect 
to  the  presentation  of  claims  to  commissioners  upon  an  insol- 
vent estate,  where,  if  not  presented  by  the  time  prescribed,  tbey 
are  declared  to  be  forever  barred.  Accordingly,  it  was  deter- 
mined in  the  case  of  Hunt  v.  Fay,  AdmW,  7  Vt  170,  that  a  cred- 
itor residing  in  New  Hampshire,  where  the  intestate  had  resided, 
who  had  failed  to  present  his  claims  there  while  the  commis- 
sion was  open,  had  lost  all  right  to  have  them  allowed  under  an 
ancillary  administration  in  this  state ;  they  being  regarded  as 
extinguished.  Nor  is  the  action  founded  upon  a  tort,  or  to  be 
regarded  in  the  light  of  a  penalty,  and  for  that  reason  incapable 
of  renewal,  as  determined  in  Hurst  v.  Parker,  1  B.  &  Aid.  92; 
Oothout  v.  Thompson,  20  Johns.  277.  The  claim  is  founded  in 
contract.  It  is,  however,  a  contract  of  a  peculiar  description, 
resembling  a  wagering  contract,  in  which  the  insurance  com- 
pany for  a  small  premium  advanced,  and  afterwards  annually 
renewed  by  instalments  graduated  according  to  the  aggregate 
losses  of  all  the  insured,  undertake  to  indemnify  each  one  to  a 
stated  amount,  in  the  event  of  a  casual  loss  by  fire.  The 
amount  for  which  they  may  become  responsible  greatly  exceeds 
the  premium  paid,  or  agreed  to  be  paid ;  and  the  liability  de- 
pends upon  a  contingency  over  which  neither  party  has  any 
control.  For  whatever  the  company  may  eventually  have  to 
pay,  they  become  liable  by  positive  stipulation,  rather  than  upon 
a  principle  of  natural  justice,  growing  out  of  an  adequate  con5- 
sideration  received.  So  far  as  this  liability  exceeds  the  pre- 
mium paid  and  secured,  it  more  nearly  resembles  a  penalty 
than  a  simple  debt,  and  thus  would  more  naturally  fall  into  the 
class  of  cases,  in  which  statutes  prescribing  a  time  within 
which  suits  shall  be  brought,  are  construed  as  limitations  upon 
the  liability,  rather  than  mere  denials  of  a  remedy. 

Other  considerations,  arising  from  the  nature  of  these  con- 
tracts, and  the  necessity  of  prompt  and  speedy  adjustment  of 
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all  losses  claimed,  in  order  that  all  necessary  assessments  may 
be  made,  while  those  on  whom  they  are  to  be  made  remain 
members  of  the  company,  would  seem  to  point  to  a  similar  re- 
salt  In  addition  to  this,  the  case  is  quite  analogous  to  those 
contracts  in  which  there  is  a  positive  stipulation  to  do  some 
act,  provided  specific  demand  be  made  within  a  specified  time, 
or  provided  some  other  precedent  condition  be  performed.  The 
limitation  is  contained  in  the  very  act  of  incorporation  ;  it  is,  in 
effect,  a  part  of  the  contract  between  the  whole  company  in  the 
aggregate,  and  every  individual  member.  In  the  event  of  a  loss 
which  is  not  adjusted  by  the  corporation  to  the  satisfaction  of 
the  sufferer,  and  if  no  reference  shall  be  agreed  on,  the  former 
become  liable  to  a  suit  at  law,  provided  such  suit  be  instituted 
within  a  short  but  definite  period,  adjusted  to  its  business  exi- 
gencies. If  the  prescribed  term  be  suffered  to  elapse  without  suit, 
there  remains  no  longer  a  legal  liability  in  any  form.  There  is 
no  indebtedness,  which,  though  by  the  operation  of  the  statute, 
incapable  of  being  enforced  by  suit,  may  nevertheless  be  rean-' 
imated  and  invested  with  that  quality,  by  an  acknowledgment  or 
new  promise.  Such  we  believe  to  be  the  proper  construction  of 
this  act. 

It  is  unnecessary,  therefore,  to  inquire  whether  the  circum- 
stances which  transpired  in  this  instance,  subsequent  to  the  4th 
of  January,  were  of  a  character,  which,  in  the  ordinary  case  of 
a  debt,  would  remove  the  statute  bar,  either  as  an  acknowledg- 
ment of  the  debt,  or  a  part  payment.  For  the  same  reason  it  is 
unnecessary  to  examine  into  the  correctness  of  the  ruling  of  the 
county  court  in  respect  to  the  issue  formed  upon  the  third  plea. 

The  judgment  of  the  county  court  is  reversed  and  a  new  trial 
granted. 

See  Ketchum  v.  Protection  Ins.  Co.  1  Phoenix  OH  fr  Candle  Factory,  31  Penn. 
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(1854);    Grant  v.   Lexington  Ins.   Co.    5  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.  9  Ind. 
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Joseph    A.    Tolman    vs.    The    Manufacturers'   Insurance 

Company.1 

(Supreme  Court,  Massachusetts,  March  Term,  1848.) 

Rebuilding.  —  Assignment. 

A  clause  in  a  policy  of  fire  insurance  allowing  the  insurers  to  rebuild  is  not  affected  by  ao 
assignment,  assented  to  by  them,  directing  the  company  to  pay  the  loss  to  another. 

The  report  of  the  trial  below,  before  Shaw,  C.  J.,  was  as  fol- 
lows :  — 

Charles  Wellington,  being  the  owner  of  an  unfinished  dwell- 
ing-house in  Charlestown,  which  was  under  a  mortgage  for 
$800,  sold  and  conveyed  his  interest  therein  for  $200,  to  Robert 
Kellen,  who  was  to  pay  the  sum  due  on  the  mortgage. 

On  the  3d  of  May,  1845,  the  defendants,  by  a  policy  duly  ex- 
ecuted, insured  Kellen  against  a  loss  of  the  premises  by  fire,  in 
the  sum  of  $1,000,  for  one  year.  The  policy  contained  a  clause 
by  which  it  was  provided,  that  the  sum  insured  should  be  paid 
to  the  said  Kellen,  within  sixty  days  after  proof  of  such  loss  or 
damage,  unless  within  sixty  days  after  notice  of  such  loss  or 
damage,  the  said  company  shall  have  replaced  the  said  property, 
lost  or  damaged,  with  other  of  the  like  kind  and  quality,  at  the 
election  of  the  said  company. 

The  building  insured  was  destroyed  by  fire  on  the  27th  or 
28th  of  May,  1845,  and  due  notice  of  the  loss  was  given  to  the 
defendants.  Shortly  afterwards,  Kellen  made  an  order  in  writ- 
ing indorsed  on  the  policy,  directing  the  defendants  to  pay  the 

1 1  Cush.  73. 
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loss  under  the  same  to  the  plaintiff.     This  arrangement  was  as- 
sented to  by  the  president  of  the  defendants,  acting  for  them, 
by  an  indorsement  in  writing  on  the  policy. 
The  order  and  assent  are  as  follows  :  — 

"  May  29th,  1845.  Pay  the  loss  under  the  within  policy  to 
Joseph  A.  Tolman.  Robert  Kelleu. 

"  Assented  to,       C.  W.  Cartwright,  Pres." 

The  plaintiff  demanded  payment  of  the  loss,  at  the  office  of 
the  defendants,  who  refused  to  pay  the  sum  ;  but  the  president 
said,  that  he  was. going  to  rebuild  the  bouse;  and  the  defend- 
ants did  accordingly  replace  the  building  destroyed  with  another 
of  the  like  kind  and  quality,  and  of  equal  value. 

The  plaintiff  brought  this  action  on  the  policy  to  recover  the 
amount  of  the  loss. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  assent 
of  the  president  (whose  authority  in  this  respect  was  not  de- 
nied) was  a  waiver,  by  the  company,  of  their  right  to  rebuild, 
and  an  agreement  to  pay  the  loss  in  money  to  the  plaintiff,  suf- 
ficient to  enable  him  to  maintain  this  action  therefor,  in  his  own 
name. 

On  the  part  of  the  defendants  it  was  contended,  that  this  as- 
sent was  not  an  election  to  pay  the  money,  or  a  waiver  of  their 
right  to  rebuild ;  but  that  they  retained  that  right  under  the 
policy,  as  well  after  the  assignment  as  before. 

The  judge  ruled :  1.  That  the  indorsement  on  the  policy,  and 
the  assent  thereto  by  the  president  of  the  defendants,  did  not 
amount  to  an  election  to  pay  the  money  and  waive  the  right  to 
rebuild,  but  was  merely  an  assent  to  the  assignment  by  the 
plaintiff;  that  the  defendants  had  notwithstanding  a  right  to 
rebuild  ;  and,  having  rebuilt,  that  was  a  satisfaction  of  the  loss. 

2.  That  the  order  indorsed  on  the  policy  was  not  in  the  na- 
ture of  a  draft  for  money,  and  that  the  assent  thereto  by  the  de- 
fendants was  not  an  acceptance,  upon  which  an  action  would 
lie  by  the  plaintiff  against  the  defendants. 

3.  That  the  indorsement  by  the  assured  was  an  authority  to 
the  plaintiff  to  settle  with  the  defendants,  and  their  assent  there- 
to was  an  admission  and  acknowledgment  of  that  authority ;  or 
it  amounted  to  an  assignment  of  a  chose  in  action,  which  did 
not  authorize  the  plaintiff  to  bring  an  action  in  his  own  name. 
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A  nonsuit  was  thereupon  entered,  subject  to  the  opinion  of 
the  whole  court.  If  the  directions  were  right,  judgment  was  to 
be  entered  on  the  nonsuit  for  the  defendants ;  otherwise,  the 
defendants  were  to  be  defaulted,  and  the  case  to  be  referred  to 
an  auditor  to  determine  the  amount  due,  or  a  new  trial  was  to 
be  had,  as  the  court  might  order. 

A.  B.  Merrill,  for  the  plaintiff. 

C.  A.  Welch,  for  the  defendants. 

Forbes,  J.  The  view  which  the  court  take  of  this  case 
makes  it  necessary  to  consider  only  the  ruling  first  stated ;  be* 
cause,  if  the  order  indorsed  upon  the  policy  ought  not  to  re- 
ceive the  construction  put  upon  it  by  the  plaintiff,  the  action 
cannot  be  maintained.  The  plaintiff  insists  that  it  is  an  order 
for  the  payment  of  money  absolutely ;  that  it  has  no  connec- 
tion with  the  policy,  except  by  way  of  reference  to  it,  for  the 
purpose  of  ascertaining  the  amount  to  be  paid,  and  having 
been  accepted, is  binding  upon  the  defendants;  that  it  does  not 
in  fact  differ  in  any  essential  particular  from  a  common  order 
for  money. 

The  stress  of  the  argument  for  the  plaintiff  rests  upon  the 
import  of  the  word  pay,  as  used  in  the  indorsement.  It  is  con- 
tended that  the  word,  in  this  connection,  can  imply  nothing 
but  an  acquittal  or  discharge  of  the  obligation  in  money,  and 
that  such  is  the  meaning,  force,  and  effect  of  the  term  in  this 
and  similar  instruments.  If  this  construction  be  correct,  the 
defendants  having  agreed  to  compensate  the  loss  in  money, 
may  fairly  be  presumed  to  have  waived  their  right  to  replace 
the  building.  But  we  are  not  satisfied  that  this  construction  is 
correct,  or  that  the  meaning  of  the  term  is  restricted,  in  the 
manner  supposed,  by  the  jus  et  norma  loquendi.  An  obliga- 
tion to  deliver  merchandise  is  familiarly  said  to  be  paid  by  a 
delivery  of  the  merchandise,  and  the  use  of  the  term,  in  this 
connection,  is  common,  and  strictly  appropriate.  Notes  payable 
in  goods  or  money,  at  the  election  of  the  promisor,  are  not  of 
unfrequent  occurrence.  "  Pay  the  within "  to  a  third  person, 
indorsed  upon  a  note  of  this  description,  together  with  a  de- 
livery of  the  note,  would  operate  as  an  assignment  in  equity, 
and,  if  assented  to  by  the  promisor,  might  lay  the  foundation 
for  an  action  in  the  name  of  the  assignee.    But  this  would  not 
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change  the  nature  of  the  original  promise ;  the  note  would  con- 
tinue to  be  payable  in  goods  or  money,  at  the  option  of  the 
makef.  Yet  if  the  effect  of  the  word  "  pay "  be  such  as  the 
plaintiff  contends,  the  election  of  the  promisor  would  be  at  an 
end,  and  the  note  must  be  paid  in  money. 

I  "To  pay"  is  defined  by  lexicographers,  "To  discharge  a 
debt,  to  deliver  a  creditor  the  value  of  a  debt,  either  in  money 
or  goods,  to  his  acceptance  or  satisfaction,  by  which  the  obliga- 
tion of  the  debt  is  discharged  ;  to  discharge  a  duty  created  by 
promise,  or  by  custom,  or  by  the  moral  law  ;  to  fulfil,  to  perform 
what  is  promised."     Webster's  Diet. 

To  pay,  therefore,  is  to  discbarge  an  obligation  by  a  perform- 
ance according  to  its  terms  or  requirements.  If  the  obliga- 
tion be  for  money,  the  payment  is  made  in  money ;  if  for 
merchandise  or  labor,  a  delivery  of  the  merchandise  or  a  per- 
formance of  the  labor  is  payment ;  or  if  for  the  erection  of  a 
building,  performance  according  to  the  terms  of  the  contract  is 
payment.  The  indorsement  in  this  case  is  not,  "  Pay  the  loss 
in  money,"  or  even  "  Pay  the  amount  of  the  loss,"  but  simply > 

II  Pay  the  loss."  We  consider  the  effect  of  this  indorsement  to 
be  the  same  as  if  written  out  more  fully  in  this  manner :  "  Pay 
or  discharge  the  obligation  arising  from  the  loss  upon  the  policy 
to,  or  for  the  benefit  of  Joseph  A.  Tolman ; "  in  other  words, 
that  it  operated  as  an  assignment  to  the  plaintiff  of  Kellen's 
claim  under  the  policy,  without  affecting,  in  the  legst,  the  right 
of  the  defendants  to  replace  the  building,  or  to  pay  the  amount 
of  the  loss  in  money,  at  their  election,  according  to  the  terms 
of  the  policy.  The  defendants  having  replaced  the  building, 
this  action  cannot  be  sustained. 

It  appears  from  the  papers  on  file,  that  on  the  12th  of  April, 
1845,  Kellen  mortgaged  the  premises  to  the  plaintiff,  to  secure 
the  sum  of  five  hundred  dollars.  The  plaintiff,  then,  was  a  sec- 
ond mortgagee,  and  this  fact  discloses  an  inducement,  on  the 
part  of  the  plaintiff,  to  obtain  the  control  of  the  policy ;  for  if 
the  defendants  had  paid  Kellen  the  amount  of  the  loss  in 
money,  the  plaintiff,  so  far  as  appears,  would  have  had  no 
means  of  compelling  him  to  expend  it  in  the  erection  of  an- 
other building;  and  to  that  extent  the  plaintiff's  security  would 
have  been  impaired ;  whereas  the  assignment  placed  the  plain- 
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tiff  in  a  situation  in  which  he  must  be  benefited,  whether  tbe 
defendants  erected  another  building  or  paid  the  amount  of  the 
loss  in  money. 

The  court  are  of  the  opinion  that  the  nonsuit  must  stand, 
and,  according  to  the  agreement  of  the  parties,  judgment  is  to 
be  entered  for  the  defendants. 


Charles   Heath   et   ah   vs.  The   Franklin    Insurance 
Company.1 

(Supreme  Court,  Massachusetts,  March  Term,  1848.) 

Policy.  —  Construction.  —  Description.  —  Notice  of  Loss.    * 

The  property  insured  in  this  case,  a  brick  building,  was  described  as  having  "a  compos- 
tion  roof,  and  occupied  by  several  tenant*,  and  connected  by  doors  with  the  adjoiniag 
building,  situate  at  the  corner  of  Charles  Street  and  the  Western  Avenue."  [Jtldy  that 
the  latter  part  of  the  description,  beginning  with  the  word  "  situate,"  referred  to  the 
building  insured. 

Ambiguity  in  the  description  of  adjoining  premises  considered. 

Where  no  objection  is  made  to  the  statement  of  loss,  or  no  request  made  for  further  in- 
formation, the  statement  cannot  be  objected  to  on  the  trial; 

The  case  is  stated  in  the  report  of  the  trial  before  Shaw,  C. 
J.,  which  was  as  follows  :  — 

Tbe  policy  was  dated  January  6, 1842,  and  by  it  tbe  defend- 
ants caused  the  plaintiffs  to  be  insured  to  the  amount  of  $6,000 
on  their  brick  building,  with  a  "  composition  roof,  occupied  by 
several  tenants,  and  connected  by  doors  with  tbe  adjoining 
buildings,  situate  at  the  corner  of  Charles  Street  and  the  West- 
ern Avenue,  in  Boston.  A  cabinet-maker's  shop  is  in  the  build- 
ing." 

Tbe  policy  also  contained  a  clause,  providing,  that  "in  case 
of  any  loss  the  same  is  to  be  paid  without  any  deduction  in 
ninety  days  after  proof  thereof ; "  and  a  further  clause,  that  "tbe 
assured  agrees  that,  in  case  of  any  loss  or  damage,  tbe  said 
company  shall  have  the  right  to  replace  the  articles  lost  or 
damaged  with  others  of  tbe  same  kind  and  equal  goodness,  at 
any  time  within  ninety  days  after  notice  of  the  loss." 

i  1  Cash.  257. 
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The  plaintiffs  introduced  evidence  tending  to  prove  that,  at 
the  time  the  policy  was  effected,  a  block,  consisting  of  two 
brick  buildings,  belonging  to  the  plaintiffs,  stood  at  the  corner 
of  Charles  Street  and  the  Western  Avenue,  the  most  easterly 
of  the  two  being  directly  on  the  comer  of  the  street;  that  the 
last  named  building  was  much  older  than  the  other  and  most 
westerly  one,  and,  before  the  latter  was  built,  bad  attached  to 
it  a  brick  two-storied  spur  or  L  part,  containing  a  kitchen  in 
the  lower  story,  and  a  breakfast  room  over  it  in  the  upper ;  that 
when  the  westerly  building  was  erected  the  northern  wall  was 
joined  on  to,  and  built  over,  the  spur  part,  so  that  the  wall  of 
that  part  was  incorporated  into  and  made  a  part  of  the  northern 
wall  of  the  new  or  westerly  building,  and  the  rooms  of  the 
latter  building,  in  the  third  and  fourth  stories  thereof,  extended 
oveY  the  rooms  in  the  L ;  .that  the  wall  between  the  easterly 
and  westerly  buildings  was  entirely  of  brick,  from  the  cellar  to 
the  roof,  and  there  were  three  doors  through  it,  namely,  one 
leading  from  a  room  in  the  lower  floor  of  the  easterly  building, 
occupied  as  a  grocery,  into  a  corresponding  room  in  the  west- 
erly building;  a  second  leading  from  the  entry  of  the  eastern 
building  into  the  lower  room  of  what  was  previously  the  spur 
or  L,  and  a  third  in  the  second  story  of  the  easterly  building, 
leading  into  the  room  which  was  before  the  upper  room  of  the 
L;  that  the  building  on  the  corner,  at  the  time  the  policy  was 
made,  was  occupied  by  several  tenants,  was  covered  by  a  flat 
composition,  roof,  and  had  doors  in  the  partition  wall  between 
it  and  the  western  building;  that  the  western  building  was 
occupied  by  several  tenants ;  that  it  had  a  hipped  roof,  with  $ 
space  on  the  top  of  about  one  hundred  feet  covered  with  com- 
position, the  remainder  containing  about  fourteen  hundred  and 
fifty  feet,  being  steep,  pitched,  and  slated  ;  that  in  this  building 
there  was  a  carpenter's  shop ;  and  that,  within  the  period  men- 
tioned in  the  policy,  a  fire  occurred  on  the  premises,  by  which 
the  western  building  was  partially  consumed  and  the  eastern 
slightly  injured. 

The  defendants  contended  that  the  policy,  upon  the  face  of 
it,  was  void,  or,  if  not  void,  that  it  covered  the  easterly  house 
only.  But  the  presiding  judge  ruled  that  if  the  wall,  consti- 
tuting the  original  western  wall  of  the  main  part  of  the  house 
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first  built,  was  carried  up  higher,  and  formed  the  easterly  wall 
of  the  new  westerly  building,  and  included  in  such  new  build- 
ing the  former  kitchen  and  breakfast  room  or  L  part ;  if  there 
was  no  connection  between  such  new  westerly  building  and  the 
old  house  but  by  three  or  four  doors,  such  wall  being  carried 
up  above  the  roof  of  the  old  house,  to  constitute  the  easterly 
wall  of  the  new  one ;  if  each  part  was  occupied  by  several 
tenants,  and  each  was  a  brick  building,  the  easterly  bouse  cov- 
ered with  a  composition  roof,  and  the  westerly  in  part  with  a 
composition  roof;  and  if  there  was  a  cabinet-maker's  shop  in 
the  westerly  building,  and  no  cabinet-maker's  shop  in  the  east- 
terly  building,  each  being  connected  with  the  other  by  doors, 
then  the  building  insured  was  the  one  lying  westerly  of  the 
wall,  and  that  lying  easterly  of  the  wall,  and  on  the  corner  of 
Charles  Street  and  the  Western  Avenue,  was  not  includea  in 
the  policy. 

The  plaintiffs,  in  order  to  show  a  notice  and  proof  of  loss, 
read  in  evidence  a  letter  from  them  to  the  defendants'  president, 
dated  November' 14, 1842,  in  which  the  plaintiffs  informed  him, 
that  it  had  become  necessary  for  the  assured,  under  policy 
8,650,  made  by  the  Franklin  Insurance  Company,  to  give  notice 
of  a  loss  or  damage  to  the  premises  insured,  which  happened 
on  the  evening  of  the  12th  instant,  and  to  request  that  they 
may  be  indemnified,  according  to  the  effect  of  the  policy. 

The  defendants  contended  that  this  letter  alone  was  not  suffi- 
cient proof  of  loss  within  the  meaning  of  the  policy,  but  the 
judge  ruled  otherwise,  and  no  other  evidence  was  introduced 
of  any  notice  or  proof  of  loss  having  been  given  to  the  defend- 
ants before  the  commencement  of  the  action. 

Other  points  arose  on  the  trial,  and  were  ruled  upon,  which 
became  immaterial  in  consequence  of  the  opinion  of  the  court 
with  reference  to  the  question  above  Stated. 

R.  Fletcher  Sf  E.  D.  Sohier,  for  the  defendants. 

S.  Bartlett  8f  W.  Sohier,  for  the  plaintiffs. 

Dewey,  J.  To  what  building  does  the  policy  attach  ?  Is  it 
the  most  easterly  house,  situate  at  the  corner  of  Charles  Street 
and  Western  Avenue,  or  the  adjoining  westerly  house,  or  both; 
or  is  the  description  of  the  building  proposed  to  be  insured,  as 
it  appears  in  the  policy,  so  uncertain  in  its  application  that  for 
that  cause  the  policy  must  fail  altogether  ? 
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In  the  policy  itself  and  on  the  face  of  it,  there  is  nothing  to 
create  any  ambiguity,  as  to  the  description  of  the  building. 
But,  upon  proof  of  the  circumstances,  and  the  actual  state  of 
things  in  reference  to  the  two  buildings,  the  ambiguity  arises. 

The  plaintiff,  however,  insists  that,  upon  the  proper  reading  of 
the  description  in  the  policy,  it  may  well  be  taken  to  apply  to 
the  western  building ;  and  this  would  very  clearly  be  so,  if  the 
words,  "  situate  at  the  corner  of  Charles  Street  and  the  West- 
ern Avenue,"  are  to  be  taken  as  referring  to  the  "  adjoining 
building,"  and  not  to  the  building  insured. 

But  this,  we  think,  cannot  be  maintained.  The  case  does 
not  seem  to  be  one  in  which  any  grammatical  rule,  referring  the 
words  "  situate,"  &c,  to  be  the  next  antecedent,  can  properly  be 
applied.  Such  a  rule  is  not  one  of  general  application,  espe- 
cially to  cases  like  the  present,  where  the  words  are  used  in  a 
continuous  description  of  various  distinct  and  independent  cir- 
cumstances, applicable  to  the  building  insured,  and  which,  from 
their  very  nature,  are  distinct  and  independent  descriptions. 
The  object  of  each  and  all  these  different  descriptions  is  to  set 
forth  fully  all  the  essential  circumstances  relating  to  the  prop- 
erty insured.  Among  these  circumstances  the  most  prominent 
is  the  location  of  the  building  to  be  insured.  We  might  well 
expect,  as  a  part  of  the  description  contained  in  the  policy,  a 
statement  of  the  location  of  the  particular  building  which  was 
the  subject  of  it ;  and  it  is  much  more  natural  and  probable 
that  the  location  of  the  building  to  be  insured  should  be  given, 
than  the  location  of  a  building  not  insured,  and  which  was  only 
introduced  incidentally  to  disclose  the  manner  of  the  connec- 
tion of  the  building  insured  with  an  adjacent  building. 

We  cannot  doubt  that  a  proper  reading  of  the  policy  requires 
that  the  words  "  situate  at  the  corner  of  Charles  Street  and  the 
Western  Avenue "  should  be  applied  to  the  building  insured, 
rather  than  to  the  adjoining  building. 

Having  settled  this  point,  we  are  then  to  look  at  the  whole 
description  and  see  whether  it  can,  upon  any  sound  principle, 
apply  to  the  western  building.  And  in  reference  to  this  inquiry 
it  will  be  seen  that  the  recital  in  the  policy,  as  we  have  just 
held,  varies  from  the  description  which  would  embrace  the  west- 
ern house,  in  the  most  material  particular,  namely,  the  house  in- 
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8ured  is  described  as  situate  at  the  corner  of  Charles  Street  and 
the  Western  Avenue,  bqt  that  is  the  location  of  the  eastern 
house,  and  not  the  western.  That  part  of  the  description,  there- 
fore, being  inappropriate,  the  application  of  the  policy  to  the 
western  house  must  be  shown  by  other  parts  of  the  same 
description. 

We  do  not  doubt  the  propriety  of  rejecting  a  particular  de- 
scription, which  is  clearly  false,  in  order  to  give  effect  to  other 
descriptive  words,  when  such  words  are  sufficient  to  define  the 
object  intended  to  be  described.  In  such  a  case,  the  false  de- 
scription may  be  rejected  as  surplusage.  But  the  difficulty  here 
is,  that  we  are  called  upon  to  reject  that  particular  part  of  the 
description  which  is  the  most  leading.  Again,  if  we  reject  this 
description,  we  have  no  other  elements  of  description  sufficient 
to  embrace  any  particular  house  as  within  the  policy.  Striking 
out  the  words  "  situate  at  the  corner  of  Charles  Street  and  the 
Western  Avenue,"  we  have  no  locality  and  no  particular  house 
insured.  The  matter  stands  thus  as  to  the  western  house.  Re- 
jecting this  particular  in  the  description  as  false,  and  giving  fall 
force  and  effect  to  all  the  other  parts  of  it,  the  description  is 
then  so  substantially  defective  that  it  cannot  be  held  to  apply  to 
the  particular  house  which  the  plaintiff  insists  was  insured 
This  view  of  the  case  precludes  the  plaintiff  from  recovering 
damages  for  any  loss  which  he  may  have  sustained  in  the  de- 
struction of  the  western  house  by  fire. 

It  was  suggested,  that  the  policy  might  be  construed  to  em- 
brace the  whole  block,  that  is  to  say,  the  two  buildings,  and 
thus  avoid  the  difficulty  in  the  variance  of  the  description  as  to 
situation.  But  we  think  that  this  cannot  have  been  the  true  in- 
tention of  the  policy ;  the  description  clearly  referring  to  one 
building,  and  that  a  building  "  connected  by  doors  with  the 
adjoining  building." 

The  next  inquiry  is,  whether  this  policy  must  totally  fail  for 
uncertainty  in  the  description,  or  whether  it  may  be  held  to  at- 
tach to  the  eastern  building,  which,  it  was  in  evidence,  had  sus- 
tained some  small  damage  by  fire.  The  fact  that  the  parties 
intended  to  cause  a  policy  to  be  made  as  to  one  of  these  two 
building*  will  hardly  be  doubted  ;  and,  having  decided  that  the 
western  house  was  not  covered  by  the  policy,  it  might  seem  to 
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result  as  a  matter  of  course,  that  the  policy  attached  to  the 
eastern  house.  But  such  is  not  necessarily  the  consequence,  as 
the  description  may  be  equally  uncertain  as  to  both.  In  such 
case  the  policy  must  wholly  fail.  But  the  fact  that  the  policy 
was  intended  for  the  one  house  or  the  other  may  have  some  in- 
fluence ;  and  if  there  be  not  only  a  preponderance  of  evidence, 
resulting  from  the  description  and  the  actual  state  of  things,  in 
favor  of  one  building  rather  than  the  other,  but  sufficient  evi- 
dence, after  rejecting  the  false  description,  to  identify  the  par- 
ticular building,  we  may  well  conclude  that  such  building  is 
covered  by  the  policy,  and  was  designed  to  be  so  by  the  parties. 
In  looking  at  the  policy  with  reference  to  its  application  to  the 
eastern  house,  we  find  all  the  leading  descriptions,  and  particu- 
larly that  of  location,  to  be  directly  applicable. 

The  only  description  which  is  inapplicable,  and  which  ap- 
pears by  the  evidence  not  to  be  true,  is  the  recital :  "  A  cabinet- 
maker's shop  is  in  the  building."  This  does  not  apply  to  the 
eastern  house,  and,  if  material,  must  of  course  be  a  fatal  objec- 
tion to  the  construction  which  makes  that  house  the  subject  of 
the  policy.  As  before  remarked,  in  reference  to  the  description 
in  the  policy,  as  applicable  to  the  western  building)  the  rules  of 
law  fully  authorize  the  rejection  of  any  false  description,  if 
what  remains  be  sufficient  clearly  to  designate  the  object  in- 
tended to  be  described. 

Now,  in  the  present  case,  as  to  the  eastern  building,  such  will 
be  the  case,  if  the  entire  recital  as  to  the  cabinet-maker's  shop 
be  rejected.  There  will  still  remain  all  the  elements  essential  to 
a  definite  description,  the  location  of  the  building,  and  every 
circumstance  necessary  to  its  identification. 

Such  being  the  case,  and  the  circumstances  being  strong  to 
show  that  one  of  those  buildings  was  insured;  and  for  the  rea- 
son already  stated,  the  western  not  being  described  in  the 
policy  ;  we  are  of  opinion  that  the  recital,  M  A  cabinet-maker's 
shop  is  in  the  building,"  may  be  rejected  as  erroneous,  and  that 
the  policy  will  then  attach  to  the  eastern  building. 

The  only  other  point,  which,  in  this  view  of  the  case,  is  neces- 
sary to  be  considered,  is  the  sufficiency  of  the  notice  of  the  loss 
and  damage.  The  notice  was  in  very  general  terms,  conveying 
no  intelligence  as  to  the  amount  of  damage,  containing  no 
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statement  of  the  particular  circumstances  connected  With  the 
cause  of  the  loss,  and  making  no  demand  of  any  specific  sum 
of  money  as  an  indemnity.  . 

The  sufficiency  of  this  notice  is  not  to  be  determined  solely 
by  reference  to  general  principles  applicable  to  other  policies, 
but  in  part  also  upon  the  peculiar  provisions  of  this  policy,  or 
the  stipulations  which  it  contains  regulating  this  subject.  The 
provisions  relative  to  notice  of  loss  are  very  general,  and  are 
wholly  contained  in  the  following  clauses :  "  And  in  case  of 
any  loss  the  same  is  to  be  paid  without  any  deduction  in  ninety 
days  after  proof  thereof."  "And  the  assured  agrees,  that  in 
case  of  any  loss  or  damage,  the  said  company  shall  have  the 
right  to  replace  the  articles  lost  or  damaged  with  others  of  the 
same  kind  and  equal  goodness,  at  any  time  within  ninety  days 
after  notice  of  the  loss."  It  would  have  been  entirely  compe- 
tent for  the  company  to  have  required  a  distinct  specification  of 
the  damages  claimed  by  reason  of  the  loss,  or  other  precise  and 
minute  particulars,  but  they  have  not  done  so. 

The  first  of  these  provisions  is  probably  inartificially  ex- 
pressed to  carry  out  the  object  of  it,  as  it  provides  that  payment 
shall  be  made  in  ninety  days  after  proof  of  the  loss.  This  was 
probably  copied  from  the  specifications  in  marine  policies, 
where  certain  preliminary  proofs  are  required. 

We  think,  considering  the  general  terms  in  which  notice  is 
required  by  the  provisions  of  the  policy,  and  applying  a  princi- 
ple of  law  which  is  applicable  in  cases  of  a  like  character,  that 
the  notice  may  be  regarded  as  sufficient.  According  to  the 
principle  of  law  referred  to,  when  underwriters  make  no  objec- 
tion to  a  deficiency  in  the  preliminary  proofs,  or  to  the  notice 
given,  but  put  their  denial  of  liability  upon  other  grounds,  sach 
conduct  is  a  waiver  of  the  objection  of  a  defective  notice.  Vos 
v.  Robinson,  9  Johns.  192.  The  principle  of  waiver  is  also  rec- 
ognized in  the  case  of  the  JEtna  Ins.  Co.  v.  Tyler,  ,16  Wend. 
401,  where  the  court  say:  "The  law  is  well  settled  in  this 
state,  that  if  there  is  a  formal  defect  in  the  preliminary  proofs 
required  by  the  policy,  and  which  could  probably  have  been 
supplied,  had  any  objection  been  made  by  the  underwriters  to 
the  payment  of  the  loss  on  that  ground ;  if  the  insurers  do  not 
call  for  the  document,  or  make  an  objection  on  the  ground  of  its 
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imperfection,  but  put  their  refusal  to  pay  distinctly  on  some 
other  ground,  the  production  of  such  further  preliminary  proof 
will  be  considered  as  waived."  Good  faith  on  the  part  of  the 
underwriters  requiring,  in  such  a  case,  that  if  they  mean  to  in- 
sist upon  a  mere  formal  defect  of  this  kind  in  the  preliminary 
proofs,  they  should  apprise  the  insurer  that  they  consider  the 
same  defective. 

Cases  of  fire  insurance  seem,  less  than  marine,  to  require 
particularity  in  their  notice  of  loss.  Losses  by  fire  more  usually 
fall  under  the  inspection  of  the  insurer's  agents ;  and  a  general 
notice  will  be  sufficient  to  enable  the  insurers  seasonably  to  ac- 
quire a  more  minute  knowledge  of  the  loss,  if  such  knowledge 
be  desirable. 

We  put  the  decision  in  the  present  case,  however,  upon  the 
provisions  of  this  policy,  and  the  legal  principle  properly  ap- 
plicable to  it,  that  no  objection  being  taken  to  the  form  of  the 
notice,  and  no  further  or  particular  information  being  required 
by  the  insurers,  no  objection  can  now  be  taken  upon  that 
ground  to  the  plaintiff's  right  to  recover. 

The  ruling  at  the  trial,  on  the  first  point,  being  now  held 
erroneous,  the  verdict  must  be  set  aside,  and  a  new  trial 
granted* 

This  ruling  was  confirmed  upon  a  subsequent  trial  of  the  case  upon  substan- 
tially the  same  facts. 


St.  Louis  Insurance  Company  vs.  Robert  Kyle.1 
(Supreme  Court,  Missouri,  March  Term,  1848.) 
Proof  of  Loss.  —  Fortfiimth.  —  Waiver. 

Where,  by  the  conditions  of  a  policy  of  insurance,  notice  of  the  loss  is  required  to  be 

given  forthwith,  it  is  only  necessary  that  the  notice  should  be  given  with  due  diligence 

under  all  the  circumstances  of  the  case. 
The  receiving  a  notice  and  failing  to  make  objections  to  its  being  given  in  time,  are  no 

waiver  of  the  notice. 
Formal  defects  in   the  preliminary  proof  of  loss  may  be  regarded  as  waived  by  the 

insurers'  pleading  their  refusal  to  pay  on  other  grounds,  and  evidence  of  such  waiver 

may  be  given  under  an  averment  of  performance. 

Ml  Mo.  278. 
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This  was  an  action  of  covenant,  commenced  in  the  St  Louis 
circuit  court,  on  the  28th  October,  1845,  by  the  appellee  against 
the  appellant,  on  a  policy  of  insurance  to  the  amount  of  six 
thousand  dollars,  on  manufactured  tobacco,  cut,  chewing,  and 
smoking   tobacco,  leaf  tobacco,   presses,  screws,  and   fixtures, 
cutting-machine  and  fixtures,  household  furniture,  shed  and  fix- 
tures, against  loss  or  damage  by  fire ;  the  said   articles  being 
contained  in  a  two  story  stone  building,  situate  north  of  Biddle 
Street  and  near  Roy's  Tower,  being  the  property  of  Peter  Lin- 
dell,  and  occupied  by  the  assured  as  a  tobacco  factory.     The 
insurance  was  for  one  year,  commencing  25th  November,  1844, 
and  ending  25th  November,  1845,  at  noon.     The   loss  or  dam- 
age, if  any,  to  be  established  according  to  the  true  and  actual 
value  of  the  property,  at  the  time  it  should  happen,  and  to  be 
paid  within  sixty  days  after  due  notice  and  proof  thereof  made 
by  the  insured  in  conformity  to  the  conditions  annexed  to  the 
policy,  and  with  the  usual  exceptions,  losses  by  invasion,  &c^ 
and  provisions  against  double  insurance ;  which  policy  was  de- 
clared to  be  made  and  accepted  in  reference  to  the  time  and 
conditions  thereto  annexed,  which  are  to  be  used  and  resorted 
to  in  order  to  explain  the  rights  and  obligations  of  the  parties 
thereto,  in  all  cases  not  otherwise  specially  provided  for. 

The  terms  and  conditions  referred  to  are  those  usual  in  fire 
policies,  being  twelve  in  number,  the  9th,  10th,  and  11th  of 
which  are  material  to  be  considered  in  the  determination  of  the 
questions  presented  by  the  record.     They  are  as  follows:  — 

"  IX.  Persons  sustaining  loss  or  damage  by  fire  shall  first  give 
notice  thereof  in  writing  to  the  company;  and  as  soon  after  as 
possible,  they  shall  deliver  as  particular  an  account  of  their  loss 
and  damage  as  the  nature  of  the  case  will  admit,  signed  by 
their  own  hands,  and  the  same  to  be  corroborated  by  the  ex- 
hibit of  the  assured's  books  of  account,  and  other  vouchers  in 
his  power  to  furnish,  whenever  the  same  may  be  required.  And 
they  shall  accompany  the  same  with  their  own  oath  or  affirma- 
tion, declaring  the  said  account  to  be  true  and  just;  showing 
also  what  other  insurances,  if  any,  have  been  made  on  the 
same  property;  what  was  the  whole  value  of  the  subject  in- 
sured; in  what  general  manner  (as  to  trade,  manufactory, 
merchandise,  or  otherwise)  the  building  insured  or  containing 
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the  subject  insured,  and  the  several  parts,  were  occupied  at  the 
time  of  the  loss,  and  who  were  the  ocdupants  of  such  building, 
and  when  and  how  the  fire  originated,  as  far  as  they  know  or 
believe.  They  shall  also  produce  a  certificate,  under  the  hand 
and  seal  of  the  magistrate  or  notary  public  most  contiguous  to 
the  place  of  the  fire,  and  not  concerned  in  the  loss,  stating  that 
he  has  examined  the  circumstances  attending  the  fire,  loss,  or 
damage  alleged,  and  that  he  is  acquainted  with  the  character 
and  circumstances  o£  the  insured  or  claimant,  and  that  he 
verily  believes,  that  he,  she,  or  they,  have,  by  misfortune,  and 
without  fraud  or  evil  practice,  sustained  loss  or  damage  on  the 
subject  insured  to  the  amount  which  the  magistrate  or  notary 
public  shall  certify;  and  until  such  proof,  declaration,  and  cer- 
tificates are  produced,  the  loss  shall  not  be  payable. 

"  X.  All  fraud  or  false  swearing  shall  cause  a  forfeiture  of  all 
claims  on  the  insurers,  and  shall  be  a  full  bar  to  all  remedies 
against  the  insurer  on  the  policy. 

"  XL  In  case  difference  shall  arise  touching  any  loss  or  dam- 
ace,  it  may  be  submitted  to  the  judgment  of  arbitrators,  indif- 
ferently chosen,  whose  award  in  writing  shall  be  binding  on  the 
parties;  and  payment  shall  be  made  in  sixty  days  after  the  losa 
shall  have  been  ascertained  and  proved,  without  any  deduction 
whatever." 

The  first  count  of  the  declaration  sets  out  the  policy,  with  all 
the  conditions  annexed,  and  avers:  1st,  the  interest  of  the  in- 
sured to  the  whole  amount  insured  at  the  time  of  loss;  2d, 
that  tobacco  and  other  articles  mentioned  in  the  policy,  being 
contained  in  the  building  described  in  the  policy,  were  con- 
sumed and  destroyed  by  fire  on  the  1st  April,  1845,  without 
invasion,  &c,  by  which  plaintiff  sustained  damage  $6,000;  3d, 
that  plaintiff  had  made  no  other  insurance;  4th,  that  the  build- 
ing was  not  used  for  any  other  purpose  than  that  of  a  tobacco 
factory  ;  5th,  that  upon  the  happening  of  the  said  loss  by  fire, 
the  plaintiff  forthwith  caused  notice  in  writing  of  said  loss  to 
be  given  to  the  defendants;  and  6th,  that  afterwards,  on  the  5th 
April,  1845,  at  the  office  of  A.  Carr,  J.  P,  the  defendants  ap- 
peared, i>y  their  attorney,  and  the  plaintiff  also  appeared,  to 
make  proofs  of  the  loss  of  said  goods,  chattels,  and  property  so 
insured,  and  the  plaintiff  then  and  there  before  said  justice,  did 
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deliver  as  particular  an  account  of  bis  loss  and  damage  by  rea- 
son of  said  fire  as  the  riature  of  the  case  would  admit;  which 
said  account  was  then  and  there  signed  by  the  plaintiff,  and  the 
plaintiff  accompanied  the  said  account  of  loss  with  his  oath, 
declaring  the  said  account  to  be  true  and  just,  and  showing 
that  there  was  no  other  insurance  on' the  said  goods  in  the  pol- 
icy mentioned  and  insured  thereby,  and  showing  the  value  of 
the  property  insured,  and  in  what  manner  the  building  con- 
taining the  property  insured  was  occupied,  who  were  the  occu- 
pants of  said  building,  and  where  and  how  the  fire  originated, 
as  far  as  the  said  plaintiff  knew  or  believed  ;  that  the  account 
and  proofs  were  established  by  the  oath  of  witnesses,  and  the 
said  proofs,  in  presence  of  said  attorney  of  said  defendants* 
were  reduced  to  writing  in  substance,  and  on  the  day  and  year 
aforesaid,  at  the  place  aforesaid,  the  said  account  of  loss  and 
the  said  proofs  were  delivered  to  the  said  defendants ;  7th,  that 
afterwards,  to  wit,  on  the  16th  day  of  August,  1845,  he  (the 
plaintiff)  did  cause  to  be  produced  and  delivered  to  the  de- 
fendants a  certificate,  under  the  band  and  seal  of  A.  Carr,  a 
magistrate,  whose  office  was,  at  the  time  of  said  loss  by  fire, 
most  contiguous  to  the  place  of  said  fire,  and  who  was  not 
concerned  in  said  loss,  stating  that  on  the  5th  April,  1845,  he 
had  heard  the  proofs  of  the  loss  of  said  goods  and  property  in 
the  plaintiff's  tobacco  factory,  by  fire,  on  the  1st  April,  1845; 
that  he  had  examined  the  circumstances  attending  the  fire  and 
loss  alleged,  to  wit:  the  loss  of  said  goods  and  property  in  the 
said  tobacco  factory,  which  were  insured  in  the  said  St  Louis 
Insurance  Company,  for  six  thousand  dollars,  by  policy  dated 
25th  November,  1844,  to  which  he  referred ;  that  he  was  ac- 
quainted with  the  circumstances  and  character  of  the  plaintiff^ 
the  insured,  and  that  he  verily  believed  that  the  plaintiff,  with- 
out fraud  or  evil  practice,  sustained  loss  and  damage  on  the 
said  goods  and  property  insured,  and  specified  in  the  said  pol- 
icy, to  the  amount  of  $6,000 ;  8th,  that  more  than  sixty  days 
after  notice  and  proof  of  said  loss  and  damage,  the  delivery  of 
said  certificate,  be  did  demand  and  claim  of  the  defendants 
the  amount  of  the  loss,  and  although  the  plaintiff  bad  per- 
formed all  things,  &a,  generally,  the  defendants  did  not  pay, 
but  refused,  &c 


Digit 


zed  by  GoOgk 


St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278.  645 

Proof  of  Loss.  —  Forthwith.  —  Waiyer. 

The  second  count  is  on  the  same  policy,  with  the  same 
averments,  in  substance,  as  the  first.  The  defendants  filed 
twenty-four  pleas,  all  of  which,  except  the  8th,  9th,  17th,  18th, 
23d,  and  24th,  are  to  both  counts.  The  8th,  17th,  and  23d,  are  ^ 
to  the  first  count,  and  the  9th,  18th,  and  24th,  to  the  second 
count.  The  plaintiff  demurred  to  the  17th,  18th,  20th,  21st, 
22d,  and  24th  pleas ;  the  demurrer  was  overruled  as  to  the  17th 
and  18th  pleas,  ^nd  sustained  as  to  the  residue.  The  1st,  2d, 
3d,  5th,  7th,  8th,  9th,  10th,  11th,  19th,  and  22d,  are  denials  of 
the  averments  in  the  declaration,  in  their  order,  to  which  the 
plaintiff  formally  joined  issue  and  replied  to  each  of  4tb,  6th, 
12th  to  18th  pleas  inclusive. 

The  1st  plea  is  non  est  factum  ;  the  second  and  third  deny 
the  interest  of  the  plaintiff  in  the  property  at  the  time  of  the 
loss ;  the  fifth  denies  the  loss  as  alleged ;  the  seventh  traverses 
in  detail  the  averment  of  a  compliance  with  the  9th  condi- 
tion of  the  policy;  the  eighth  denies  that  plaintiff  did  deliver  ' 
a  particular  account  of  his  loss,  &c.,  as  the  nature  of  the  case 
would  admit  of,  and  accompany  the  same  with  his  oath  or 
affirmation  showing  whether  any  and  what  other  insurance  had 
been  made  on  the  property,  in  manner  and  form  as  in  the 
first  count  alleged;  the  ninth  is  to  the  2d  count,  in  the  same 
words  as  the  8th  plea;  the  tenth  denies  that  the  plaintiff  caused 
to  be  delivered  to  the  defendant  the  certificate  of  Archibald 
Carr,  to  the  effect  and  in  the  manner  and  form  alleged ;  the 
eleventh  denies  that  the  plaintiff  delivered  to  the  defendant  an 
account,  on  oath  or  affirmation,  showing  how  the  fire  originated, 
so  far  as  he  knew  or  believed,  in  manner  and  form,  &c. ;  the 
nineteenth  denies  the  payment  of  premiums,  and  the  twenty- 
second  denies  that  the  plaintiff  did  forthwith  give  notice  of  the 
loss,  as  averred. 

The4th  plea  alleges  that  the  property  mentioned  in  the  policy 
was  described  by  the  plaintiff  otherwise  than  the  same  really 
were,  so  that  the  same  was  insured  at  a  lower  premium  than  it 
ought  to  have  been. 

The  6th  plea  alleges  that  at  the  time  of  the  loss,  the  build- 
ings in  which  the  property  insured  was  were  occupied  in  such 
way  as  to  render  the  risk  more  hazardous  than  they  were  at  the 
time  of  insurance. 
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The  12th  plea  alleges  that  in  the  claims  made  by  the  plaintiff, 
there  was  fraud  within  the  true  intent  and'  meaning  of  the  9th 
.  and  10th  conditions  of  the  policy ;  that  is  to  say,  in  taking  the 
quantity,  nature,  and  value  of  the  property,  &c. 

The  13th  alleges  that  in  the  oaths  and  affidavits  and  each  of 
them  made  by  the  plaintiff  in  support  of  the  claim  for  ]oss,ct&, 
there  was  false  swearing,  within  the  meaning  of  the  9th  and 
10th  conditions  of  the  policy,  in  this,  that  he  swore  that  the 
affidavit  showed  when  and  how  the  said  fire  originated,  as  far 
as  the  plaintiff  knew  or  believed,  whereas  the  said  affidavit  did 
not  show  truly  how  said  fire'  originated,  as  far  as  the  plaintiff 
knew  or  believed. 

The  14th  avers  the  loss  to  have  been  occasioned  by  the  care- 
less negligence  and  improper  conduct  of  the  plaintiff. 

The  15th  charges  that  the  fires  were  intentionally  and  fraud- 
ulently kindled,  lit,  &c.,  by  the  plaintiff. 

The  16th  charges  that  the  fires  were  caused  to  be  kindled, 
&c,  by  the  plaintiff. 

The  17th  avers  that  when  the  building  was  burned,  the  tobacco 
was  not  in  the  building,  as  alleged  in  the  first  count.  The  18th 
is  the  same  to  the  second  count. 

The  20th  plea  alleges  that  the  plaintiff  did,  since  the  making 
of  the  policy,  and  during  the  continuance  thereof,  appropriate, 
apply,  and  use  the  building  specified  for  carrying  on  and  exer- 
cising trade  and  business  other  than  the  business  or  vocation  of 
a  tobacco  manufactory. 

The  21st  states  that,  after  the  making  of  the  policy  and  dur- 
ing the  continuance  thereof,  the  plaintiff  did  use  the  said  build- 
ings and  premises  in  the  policy  mentioned  for  the  purpose  of 
storing  therein  goods,  chattels,  and  merchandise  not  of  the  kind 
and  description  insured. 

The  23d  is  to  the  1st  count,  and  states  that  although  the  loss 
in  that  count  mentioned  happened  on  the  1st  of  April,  yet  the 
plaintiff  did  not  give  notice  thereof  uutil  the  oth  April  1845, 
although  the  office  of  the  defendant  was  in  the  city  of  St  Louis, 
and  the  defendant  might  have  given  the  notice  at  any  time. 
The  24th  plea  is  the  same  to  the  second  count. 

The  replications  traverse  the  averments  in  the  4th,  6th,  14tb, 
15th,  and  16th  pleas. 

The  replication  to  the  12th  plea  is,  that  the  plaintiff  did,  as 


Digit 


zed  by  GoOgk 


St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278.  647 

Proof  of  Loss.  —  Forthwith.  —  Waiver. 

soon  as  possible  after  the  loss,  give  to  the  defendant  as  particu- 
lar an  account  of  the  said  loss  and  damage  as  the  nature  of  the 
case  would  admit,  as  alleged  in  the  declaration,  and  that  there 
was  no  fraud  within  the  meaning  of  the  9th  and  10th  conditions 
in  the  claim  made  for  said  loss  or  damage,  nor  was  there  any 
fraud  in  taking  the  quantity,  nature,  or  value  of  the  said  goods, 
in  manner  and  form,  &c. 

To  the  14th  plea,  the  replication  is,  that  in  the  oaths  and  affi- 
davits, &c,  in  support  of  the  claims,  there  was  not  false  swear- 
ing, nor  did  the  plaintiff,  in  swearing  where  and  how  the  said 
fire  originated,  as  far  as  he  knew*  and  believed,  swear  falsely, 
and  the  said  oath  and  affidavit  showed  truly  how  said  fire 
Originated,  so  far  as  said  plaintiff  knew  or  believed. 

The*  replications  to  the  17th  and  18th  pleas  aver  that  the 
tobacco  alleged  to  have  been  burnt  up  was,  at  the  time  of 
the  execution  of  the  policy,  contained  in  the  building  described 
therein. 

At  the  trial,  the  issues  were  found  for  the  plaintiff  and  judg- 
ment rendered  accordingly,  from  which  this  appeal  is  prosecuted. 

At  the  trial,  the  plaintiff  read  in  evidence  the  policy  of  in- 
surance as  set  forth  in  the  policy  with  the  conditions  therein 
referred  to.  2d.  A  note  signed  by  the  plaintiff,  bearing  date 
the  5th  of  April,  1845,  addressed  to  George  K.  McGunnegle, 
President  of  the  St.  Louis  Insurance  Company,  notifying  biro 
that  a  certain  store-house,  lately  occupied  by  Robert  Kyle,  con- 
taining a  stock  of  tobacco,  presses,  furniture,  &c,  situate, 
&c,  was  consumed  by  fire  on  the  morning  of  the  first  instant, 
which  building  was  insured  at  the  office  of  the  St.  Louis  In- 
surance Company,  as  per  policy  No.  1529,  and  dated  25th 
November,  1844,  and  that  depositions  are  now  being  taken 
before  Archibald  Carr,  Esq.,  at  his  office,  St.  Louis  township. 
3d.  The  application  of  the  plaintiff  for  insurance,  dated  25th 
of  November,  1844.  4th.  The  survey  of  the  premises,  of 
same  date.  5th.  Proof  of  loss  relied  on  as  a  compliance 
with  the  9th  condition  of  the  policy,  as  follows:  — 

"State  of  Missouri,  County  of  St.  Louis,  88.  Be  it  remem- 
bered that  on  this  fifth  day  of  April  eighteen  hundred  and  forty- 
five,  before  the  undersigned,  Archibald  Carr,  a  justice  of  the 
peace,  within  and  for  the  county  aforesaid,  came  Robert  Kyle 
who  being  by  me  duly  sworn,  on  bis  oath  deposeth  and  saith 
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that  on  the  first  day  of  April,  eighteen  hundred  and  forty-Bve, 
about  the  hour  of  four  o'clock  in  the  morning,  the  two  story 
stone  building  north  of  Biddle  Street  and  near  Roy's  Tower,  in 
the  city  of  St.  Louis,  Missouri,  containing  the  following  stock 
of  tobacco  and  fixtures,  viz : 

44  200  boxes  fine  manufactured  tobacco,  at  $25  per  box        .    $5,000  00 

85     do.                    do.                do.             20    "      "        .  1,700  00 

64     do.                     do.                 do.             10    x"      "             .  640  00 

Cut  chewing  tobacco 200  00 

Cut  smoking  tobacco 650  00 

4  wooden  presses,  screws,  and  fixtures      ....  800  00 

2  hogsheads  manufacturing  tobacco 110  00 

Cut  and  short  tobacco  and  stems 250  00 

4  patent  iron  presses,  screws,  and  fixtures    ....  900  00 

1  cutting  machine  and  fixtures 350  00 

Paper  and  papering  fixtures 75  00 

Patent  balances,  iron  clamps  and  flatteners       .        .        .  240  00 

Shed  and  fixtures 250  00 

Household  furniture 300  00 

were  consumed ;  and  this  deponent  says  that  it  is  not  in  his 
power  to  give  a  more  particular  description,  for  the  reason  that 
all  of  his  books  and  accounts  were  consumed  in  the  building 
aforesaid,  and  that  the  foregoing  list  of  goods,  and  {he  value 
thereof,  is  true  and  correct.  And  the  deponent  further  says  that 
there  was  no  other  insurance  on  the  said  goods  than  that  whicb 
was  effected  at  office  of  the  St.  Louis  Insurance  Company ; 
that  he,  the  said  deponent,  was  the  sole  occupant  of  the  said 
building ;  that  it  was  used  as  a  tobacco  factory  only ;  that  the 
said  building  was  set  on  fire  by  some  person  or  persons  unknown 
to  this  deponent,  in  the  wing  of  the  west  side  of  the  said  build- 
ing, to  the  best  of  his  knowledge  and  belief.  The  persons  in 
the  habit  of  sleeping  in  the  said  building  were  Robert  Mc- 
Larin  and  Thomas  Day  (white  men),  and  Jack,  Moses,  Ben, 
Polly,  Priscilla,  and  three  or  four  children  (negroes) ;  that  there 
was  no  cooking  done  in  the  said  building,  that  said  building 
was  heated  by  a  wood  fire,  made  in  a  fire-place.  The  white 
men  aforesaid  were  in  the  habit  of  sleeping  in  the  west  wing 
of  said  building,  where  the  fire  first  took  effect ;  and  further 
deponent  saitb  not  Robert  Kyle. 

14  Sworn  to  and  subscribed  before  me  this  fifth  day  of  April, 
1845.  "  Archibald  Carr,  Justice  of  the  Peace." 
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Annexed  to  the  document  are  the  affidavits  of  Robert 
McLarin  and  Thomas  Day.  Both  state  some  of  the  circum- 
stances of  the  fire.  McLarin  swears  that  the  goods  enume- 
rated by  Mr.  Kyle  were  all  in  the  house  when  it  first  took  fire ; 
that  the  value  attached  is  correct,  and  that  the  goods  were  all 
consumed  or  damaged  so  as  to  render  them  of  little  or  no 
value.  He  then  refers  to  a  list  of  articles  saved  in  a  damaged 
state. 

The  plaintiff  also  read  in  evidence  a  letter,  signed  by  him, 
dated  June  5,  1845,  addressed  to  the  Board  of  the  President 
and  Directors  of  the  St.  Louis  Insurance  Company,  stating 
that  on  the  5th  April  he  had  furnished  proof  of  the  loss  of  his 
stock  of  tobacco,  and  demanding  payment ;  also  a  copy  of  the 
record  of  the  proceedings  of  the  board  of  directors,  by  which  it 
appears  that  the  board,  on  the  5th  May,  by  resolution,  approved 
the  action  of  the  president  in  employing  counsel  to  attend  to 
the  interests  of  the  company  in  the  charge  made  before  Justice 
Mc Kinney  against  Robert  Kyle  for  arson.  On  the  5th  June, 
the  letter  of  the  plaintiff  of  that  date  being  before  the  board, 
it  was  resolved  that  the  president  be  requested  and  directed  to 
inform  Robert  Kyle  that  this  company  does  not  consider  itself 
liable  to  said  claim.  The  president  accordingly  informed  the 
plaintiff,  by  letter  of  the  same  day,  of  the  resolution  of  the 
board. 

The  plaintiff  read  in  evidence  two  certificates  of  Archibald 
Carr,  one  dated  the  5th  of  April,  and  the  other  the  15th  August, 
1845.  The  first  does  not,  the  second  does,  correspond  with  the 
averments  in  the  declaration. 

The  president  of  the  St.  Louis  Insurance  Company  was 
examined  as  a  witness,  produced  the  papers  herein  before  men- 
tioned (except  the  policy  and  notice  of  loss).  He  stated  that 
on  the  evening  of  the  6th  April  Mr.  Kyle  delivered  to  him  a 
notice,  which  he,  witness,  supposed  was  a  notice  to  take  depo- 
sitions ;  he  handed  the  notice  to  Mr.  Crockett,  and  requested 
him  to  attend  to  it,  and  had  not  seen  it  since.  That  he,  wit- 
ness, did  not  receive  the  notice  or  proofs  from  Mr.  Kyle,  nor  tell 
him  that  the  notice  was  not  sufficient;  did  not  think  that  he 
made  any  objection  to  the  proofs  of  loss  taken  before  Justice 
Carr.     When  Mr.  Kyle  came  to  the  office  on  the  evening  of 
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the  5th  with  the  notice,  he,  witness,  complained  of  delay,  aod 
the  plaintiff  apologized ;  that  witness  had  gone  to  the  fire  on 
the  day  the  premises  were  burnt  with  two  directors  of  the  in- 
surance company  and  a  tobacco  inspector,  and  examined  the 
loss,  and  told  servants  of  plaintiff  to  save  some  tobacco  got 
out  of  the  fire. 

It  appears  from  the  evidence  of  Justice  Carr  that  the  plaintiff 
commenced  taking  his  proofs  on  Friday,  the  4th  of  April ;  that 
the  affidavits  or  statements  were  written  out  and  the  oaths 
administered  afterwards.  The  course  adopted  was  to  interro- 
gate the  witnesses,  and  collect  the  substance  of  their  answers 
to  be  embodied  in  an  affidavit ;  that  the  affidavits  were  partly 
written  out  on  Friday  and  finished  the  next  day  in  the  evening, 
when  Mr.  Briggs,  a  partner  of  Mr.  Crockett,  appeared  at  the 
office. 

It  was  proved  that  on  the  night  of  the  26th  March,  1845, 
there  was  an  attempt  to  burn  the  building,  by  setting  fire  at 
four  or  five  different  places  in  the  attic  story.  Another  attempt 
was  made  in  like  manner  to  fire  the  house  on  the  night  of  the 
31st  of  the  same  month,  about  midnight,  which  was  discovered 
and  arrested  by  extinguishing  the  fire  at  several  places;  but 
afterwards,  at  about  two  o'clock  a.  m.  1st  April,  it  was  discov- 
ered that  fire  had  been  set  near  the  northwest  corner  of  the 
building,  which  had  advanced  so  far  that  it  could  not  be  ar- 
rested, and  the  building  was  consumed.  Very  little  property 
was  saved,  and  the  greater  part  of  that  in  a  damaged  state. 

Robert  McLarin,  the  principal  witness  for  the  plaintiff,  testi- 
fied that  a  day  or  two  before  the  fire  he  counted  the  boxes  of 
manufactured  tobacco  and  other  property  in  the  house,  and, 
according  to  his  statement,  every  article  mentioned  in  the  ac- 
count signed  and  sworn  to  by  the  plaintiff  was  then  in  the 
building.  He  also  testified  to  the  value  of  the  tobacco  of  dif- 
ferent kinds,  as  stated  in  that  account,  and  that  the  presses  and 
cutting  machine  cost  the  sum  stated  by  Kyle  as  the  value,  as 
appeared  by  bills  showu  to  him  by  Kyle ;  but  he  neither  stated 
the  value,  nor  gave  such  description  of  the  other  articles  as  to 
enable  the  jury  to  ascertain  the  value. 

Thomas  Day,  the  only  other  white  man  in  the  building,  was 
examined  by  the  defendant     He  testified  to  the  circumstances 
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attending  the  discovery  and  extinguishment  of  the  fire  on  the 
26th  March,  and  the  first  on  the  night  of  the  31st  March,  as 
also  the  discovery  of  the  fire  which  consumed  the  building. 
The  two  witnesses  corroborated  each  other  in  their  statements, 
except  in  unimportant  details,  in  all  respects,  except  those 
which  related  to  the  discovery  of  the  person  by  whom  the  fires 
were  set  the  first  time  on  the  night  of  the  31st  March.  Day, 
according  to  the  testimony  of  both  witnesses,  on  the  alarm 
being  given,  jumped  up,  seized  his  gun,  and  without  putting 
on  his  clothes  ran  out  to  the  back  porch  of  the  building,  while 
McLarin  remained  in  the  room  to  put  on  his  clothes  and  make 
a  light.  Day  states,  that  while  he  was  at  or  near  the  door  he 
discovered  a  person  endeavoring  to  escape,  within  a  few  feet  of 
him ;  that  he  snapped  his  gun  at  him  twice  without  knowing 
who  it  was,  but  at  the  instant  of  .snapping  a  second  time,  the 
light  of  a  candle,  lit  by  McLarin,  reflecting  on  the  door  at 
which  he  stood,  he  discovered  the  person  to  be  the  plaintiff. 
He  testified  to  conversations  held  with  McLarin  afterwards 
about  the  discovery,  and  in  this  he  is  contradicted  by  McLarin. 
Other  evidence  was  given  tending  to  show  that  the  plaintiff 
was  at  his  residence  at  the  time  he  was  stated  by  Day  to  have 
been  seen  by  him.  Circumstances  were  also  testified  to  tend- 
ing to  impeach  the  credit  of  Day,  and  others  tending  to  support 
it.  The  evidence  of  McLarin  was  also  impeached  by  facts  and 
circumstances  proved  at  the  trial.  A  great  number  of  witnesses 
were  examined,  who  testified  to  facts  tending  to  prove  that 
there  could  not  have  been  in  the  building  at  the  time  of  the 
fire  more  than  a  third  of  the  quantity  of  manufactured  tobacco 
testified  to  by  Kyle.  Several  of  these  were  at  the  fire  and 
looked  into  the  basement  of  the  building  where  the  tobacco  was 
stated  to  be  stored,  and  express  the  belief  that  there  was  less 
than  half  the  number  of  boxes  stated  in  the  account  of  Kyle  ; 
others,  and  a  very  large  number,  both  tobaccbnists  and  others, 
who  had  witnessed  the  burning  of  buildings  containing  manu- 
factured tobacco,  where  the  fire  was  greatly  more  intense  than 
at  the  building  in  question,  testified  to  facts  tending  to  prove 
that  manufactured  tobacco  in  boxes  could  not  have  been  en- 
tirely consumed  by  the  fire;  they  express  their  opinion,  founded 
on  experience,  that  the  tobacco  would  not  have  been  burned 


Digit 


zed  by  GoOgk 


652  St.  Louis  Ins,  Co.  v.  Kyle,  11  Mo.  278. 

Proof  of  Loss.  —  Forthwith.  —  Wairer. 

more  than  one  or  two  inches  into  the  mass,  except  where  it  had 
been  broken  by  falling  timbers  or  other  external  forces.  It 
appeared  that  what  remained  after  the  fire  did  not  exceed  in 
quantity  what  would  be  in  the  opinion  of  the  witnesses  the 
remains  of  from  seventy-five  to  a  hundred  boxes.  Not  one 
of  the  witnesses  who  saw  the  remains  of  the  tobacco  at  the 
fire  in  question,  thought  it  possible  that  there  could  have  been 
more  than  one  hundred  and  fifty  boxes  of  manufactured  tobacco 
in  the  building. 

One  witness  on  the  part  of  the  plaintiff  testified  that  at  the 
late  fire,  where  a  building  occupied  by  him  was  burned,  he  was 
of  opinion  that  some  manufactured  tobacco  in  boxes  had  been 
entirely  consumed.  He  supposed  from  what  he  heard  from  a 
clerk  of  his,  that  there  were  100  boxes  in  the  building,  and  the 
remains  would  not  weigh  more  than  thirty.  At  the  same  time 
he  showed,  on  cross-examination,  that  there  could  not  have 
been  sixty  boxes  in  the  building,  and  how  much  had  been  car- 
ried away  before  he  saw  the  remains,  he  could  not  tell.  What 
he  saw,  was  what  remained  some  ten  days  after  the  fire. 

Other  witnesses  were  examined  touching  the  value  of  the 
presses,  both  wooden  and  iron,  the  cutting-machine,  shed,  &c, 
and  their  testimony  showed  that  the  several  articles  could  not 
be  worth,  when  new,  more  than  one  half  the  amount  sworn  to 
by  the  plaintiff. 

It  was  proved  by  McLarin,  that  the  plaintiff  kept  his  books 
at  his  dwelling,  and  the  only  book  of  any  sort  kept  at  the  fac- 
tory was  kept  by  McLarin  himself,  and  that  was  a  sort  of  mis- 
cellaneous blotter,  in  which,  however,  but  few  entries  were 
made,  and  those  having  no  relation  to  the  purchase  or  sale  of 
tobacco,  and  furnishing  no  means  by  which  the  stock  on  hand 
could  be  ascertained,  nor  even  an  entry  affording  any  informa- 
tion which  could  be  of  service  in  ascertaining  the  loss  or  dam- 
age, or  what  articles  were  on  hand  before  the  fire. 

After  the  close  of  the  evidence,  the  court  gave  the  jury  the 
following  nine  instructions  :  — 

"1.  The  condition  annexed  to  the  policy  requiring  notice  of 
loss  to  be  given  forthwith,  only  requires,  such  notice  to  be  given 
with  due  and  reasonable  diligence  under  all  the  circumstances 
of  the  case. 
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"  2.  If  the  jury  believe  from  the  evidence,  that  at  the  time 
the  plaintiff  gave  notice  of  his  loss  under  the  policy  read  in 
evidence,  the  St.  Louis  Insurance  Company  made  no  objection 
to  receiving  it,  or  did  not  object  because  the  same  was  not  given 
in  time,  and  if  said  company,  after  the  notice  was  given,  em- 
ployed counsel  to  attend,  and  who  did  attend  to  the  taking  the 
proof  of  the  loss  in  question ;  if  these  facts  appear  from  the 
evidence,  they  amount  to  a  waiver  on  the  part  of  the  insurance 
company  of  any  objection  or  defect  in  said  notice,  or  as  to  the 
time  it  was  given,  if  any  such  objection  or  defect  existed. 

"  3.  The  condition  of  the  policy  requires  that  the  notice  and 
proofs  of  loss  are  to  be  construed  strictly  against  the  St.  Louis 
Insurance  Company,  in  this  action;,  and  if  the  jury  believe  from 
the  evidence  that  the  said  company  made  no  objection. to  the 
notice  or  proofs  of  loss,  but  refused  to  pay  the  loss  on  other  and 
different  grounds,  the  jury  is  authorized  to  find  that  such  objec- 
tions were  waived.  • 

"4.  If  the  insurance  company  intended  to  rely  on  any  defect 
in  the  proofs  of  loss,  they  should  have  apprised  the  plaintiff  that 
the  proofs  were  defective,  so  as  to  give  him  an  opportunity  to 
supply  the  defects  before  it  was  too  late  ;  and  if  the  jury  believe 
from  the  evidence  that  they  neglected  or  omitted  to  apprise  the 
plaintiff  that  his  proofs  of  loss  were  defective,  their  silence  is  to 
be  considered  as  a  waiver  of  any  defect  in  the  proofs. 

"  5.  By  the  term  i false  swearing,'  as  used  in  the  conditions  of 
the  policy,  is  meant  an  attempt  to  defraud  the  company  by 
swearing  intentionally  and  with  bad  motives,  to  the  existence 
of  property  which  the  insured  has  never  lost,  or  by  greatly  over- 
charging the  property  which  had  been  destroyed,  or  by  not  ac- 
knowledging that  which  had  been  saved,  or  the  statement  of 
any  material  and  substantive  facts,  or  the  omission  to  state 
material  facts  in  the  knowledge  of  the  assured,  with  intent  to 
defraud  or  mislead  the  assurers. 

"  6.  Mistakes  in  the  description  of  articles  destroyed,  if  not 
intentional  or  designed  to  mislead  or  defraud  the  other  party, 
are  not  material,  and  do  not  make  out  the  charge  of  false  swear- 
ing or  fraud. 

"  7.  As  to  the  estimate  of  the  value  of  the  articles  mentioned 
in  the  plaintiff's  proofs  of  loss,  the  rule  of  law  is,  that  the  over- 
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valuation  (in  order  to  ground  a  defence  to  the  recovery  on  the 
property  and  defeat  the  plaintiff's  action)  must  be  made  by  the 
plaintiff  fraudulently,  and  with  a  design  to  deceive  the  defend- 
ants. An  over-estimate  of  some  articles,  if  made  innocently 
and  mistakenly,  without  fraudulent  intent,  is  no  bar  to  the 
plaintiff's  recovery  of  the  actual  loss  which  he  sustained  by  the 
fire. 

"  8.  Under  the  issue  joined  on  the  15th  and  16th  pleas,  the 
jury  must  be  satisfied  beyond  all  reasonable  doubt  that  the 
plaintiff  set  fire,  or  caused  the  same  to  be  set,  to  the  building 
and  property  destroyed,  before  they  can  find  issues  for  the  de- 
fendant; and  unless  the  jury  believe  from  the  evidence  that  the 
plaintiff  did  set  fire  or  cause  fire  to  be  set  to  the  building  and 
property  destroyed,  they  must  find  the  issues  under  the  15th 
and  16th  pleas  for  the  plaintiff. 

"9.  If  the  finding  of  the  jury  should  be  for  the  plaintiff,  the 
measure  of  damage  is,  the  value  of  the  property  destroyed,  not 
exceediug  $6,000,  with  interest  at  the  rate  of  6  per  cent,  from 
the  time  payment  was  demanded,  after  the  lapse  of  sixty  days 
after  the  loss." 

Exceptions  were  taken  to  these  instructions  by  the  defend- 
ants. 

The  defendants  asked  sixteen  instructions.  The  court  gave 
the  third,  fifth,  ninth,  and  fourteenth,  which  are  as  follows:  — 

"  3.  Unless  the  plaintiff  did,  before  the  commencement  of  this 
suit,  deliver  to  the  defendant  a  particular  account  of  the  articles 
lost  or  damaged  by  the  alleged  fire,  signed  with  his  own  hand, 
accompanied  by  his  oath  or  affirmation  declaring  the  said  ac- 
count to  be  true  and  just,  showing  also  whether  any  and  what 
other  insurance  had  been  made  on  the  same  property,  what  was 
the  whole  value  of  the  subject  insured,  in  what  general  manner 
(as  to  the  trade,  manufacture,  merchandise,  or  otherwise)  the 
buildings  containing  the  subject  insured  and  the  several  parts 
thereof  were  occupied  at  the  time  of  the  alleged  loss,  and  who 
were  the  occupants  of  said  building,  and  when  and  how  the 
fire  originated,  the  jury  ought  to  find  for  the  defendants  the 
issue  on  the  8th  and  9th  pleas. 

"5.  In  determining  the  question  whether  the  account  and 
statement  given  in  the  evidence  is  a  compliance  with  the  con- 
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ditions  of  the  policy,  the  jury  is  to  consider  only  the  account 
and  statement  sworn  to  by  the  plaintiff,  and  no  defects  therein 
can  be  supplied  by  the  affidavits  of  Robert  McLarin  and 
Thomas  Day.  The  said  affidavits  are  not,  nor  is  either  of 
them,  evidence  of  any  fact  therein  stated. 

44  J).  The  affidavits  of  McLarin  and  Day,  taken  before  Justice 
Carr,  the  testimony  of  the  same  witnesses  and  of  Ezekiel  Day, 
taken  before  Justice  McKinney,  are  not,  nor  is  either  of  them, 
evidence  in  this  case  of  any  fact  therein  stated,  and  they  are 
excluded  from  the  consideration  of  the  jury,  for  every  purpose 
except  that  of  deciding  on  the  credibility  of  the  persons  respec- 
tively by  whom  they  were  made. 

"  14.  If  the  jury  find  from  the  evidence,  that  at  the  time  of 
making  the  affidavit  of  the  plaintiff,  and  read  in  evidence,  he 
knew  by  whom  said  building  was  set  on  fire,  then  be  was  guilty 
of  false  sweating  within  the  meaning  of  the  10th  condition  of 
the  policy." 

It  appears  from  the  bill  of  exceptions  that  the  10th,  13th,  and 
15th  instructions  by  the  defendant  were  given  with  modifica- 
tions by  the  court ;  but  it  does  not  appear  whether  the  altera- 
tions were  of  a  formal  or  substantial  character.  The  instruc- 
tions as  copied  on  the  record  are  as  follows:  — 

44  10.  Unless  the  jury  find  from  the  evidence,  that  the  account 
and  statement  sworn  to,  and  given  in  evidence  by  the  plaintiff, 
exhibit  a  particular  account  of  the  articles  lost  or  destroyed  by 
the  alleged  fire,  and  also  show  what  was  the  whole  value  of  the 
subject  insured,  or  that  the  plaintiff  had  it  not  in  his  power  to 
give  a  more  particular  account  of  said  property,  the  issue  on 
the  8th  and  9th  pleas  ought  to  be  found  for  the  defendants. 

44 13.  If  the  jury  find  from  the  evidence  that  the  plaintiff,  in 
the  affidavit  sworn  to  and  read  in  evidence,  did  not  state  truly, 
as  far  as  he  knew,  at  the  time  of  making  said  affidavit,  when 
and  how  said  fire  originated,  then  he  was  guilty  of  false  swear- 
ing within  the  meaning  of  the  10th  condition  of  the  policy. 

44 15.  If  the  plaintiff  has  wilfully  and  untruly  stated  any  fact 
in  the  account  and  statement  exhibited  by  him,  or  has  been 
guilty  of  any  misrepresentation  or  concealment  with  intent  to 
deceive  or  defraud  the  defendants,  touching  the  number,  quality, 
quantity,  or  value  of  the  articles  lost  or  destroyed  by  the  alleged 
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fire,  or  in  the  building  at  the  time  it  was  consumed,  or  the  loss  of 
his  books,  or  any  other  matter  required  to  be  shown  by  the  9th 
condition  of  the  policy,  he  is  guilty  of  fraud  within  the  meaning 
of  the  10th  condition  of  the  policy." 

The  remaining  instructions  were  refused  as  prayed,  and  ex- 
ceptions were  taken  to  the  refusal  of  those  numbered  1,  2, 4, 6, 
7,  8, 11,  12.     They  are  as  follows :  — 

"  1.  Unless  the  jury  find  from  the  evidence,  that  the  plaintiff 
did  as  soon  as  practicable  after  the  alleged  loss  give  notice  io 
writing  thereof  to  the  defendants,  then  he  has  not  complied 
with  the  9th  condition  of  the  policy,  and  the  issue  on  the  7th 
*  and  22d  pleas  ought  to  be  found  for  the  defendants. 
•  "  2.  If  the  jury  find  from  the  evidence  that  the  plaintiff  was 
at  the  time  of  the  alleged  loss  in  the  city  of  St.  Louis,  and  an 
inhabitant  thereof,  and  had  knowledge  of  said  loss  early  in  the 
morning  of  the  1st  of  April,  1845,  that  the  defendants  then  and 
ever  since  kept  their  office  and  place  of  business  in  the  said 
city,  that  the  same  was  open  for  the  transaction  of  business 
each  day,  that  no  notice  in  writing  of  said  loss  was  offered  or 
delivered  to  the  defendants,  nor  to  any  of  their  officers  or  agents, 
until  the  evening  of  the  5th  of  April,  1845,  then  the  jury  ought 
to  find  for  the  defendants  on  the  issues  joined  on  the  7th  and 
22d  pleas  of  the  defendants,  unless  the  jury  find  that  the 
plaintiff  was  prevented  from  delivering  said  notice  at  an  earlier 
time  without  fault  or  negligence  on  his  part. 

"4.  If  the  jury  find  that  the  paper  given  in  evidence  as 
signed  and  sworn  to  by  the  plaintiff,  does  not  exhibit  both  a 
particular  account  of  the  articles  lost  or  damaged,  and  what 
was  the  whole  value  of  the  subject  insured,  it  is  not  a  com- 
pliance with  the  9th  condition  of  the  policy,  and  the  issues 
joined  on  the  8th  and  9th  pleas  ought  to  be  found  foe  the  de- 
fendants. 

"  6th.  The  account  and  statements  of  the  plaintiff  read  in 
evidence,  although  sworn  to  by  him  and  delivered  to  the  defend- 
ants, is  not  a  compliance  with  the  9th  condition  of  the  policy, 
and  the  issues  on  the  8th  and  9th  pleas  ought  to  be  found  for 
the  defendants. 

"  7.  If  the  jury  find  that  the  account  and  statement  sworn  to 
by  the  plaintiff  and  exhibited  in  evidence,  does  not  contain  as 
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particular  an  account  of  the  articles  lost  or  damaged  by  the 
alleged  fire,  as  the  nature  of  the  case  admitted,  and  also  what 
was  the  whole  value  of  the  subject  insured,  the  issue  on  the 
8th  and  9th  pleas  ought  to  be  found  for  the  defendants. 

"8.  It  devolves  on  the  plaintiff  to  prove  that  the  account 
sworn  to  and  given  in  evidence  by  him  is  as  particular  an  ac- 
count of  the  articles  lost  or  damaged  by  the  alleged  fire  as  the 
nature  of  the  case  would  admit;  that  the  articles  mentioned 
in  said  account  were  contained  in  the  building  described  at  the 
time  of  the  alleged  fire ;  that  all  of  his  books  and  accounts 
were  consumed  in  said  building;  that  the  list  of  goods  in  said 
account  and  the  value  thereof  is  true  and  correct ;  that  the 
plaintiff  was  the  sole  occupant  of  said  building,  and  that  it  wai 
used  as  a  tobacco  factory  only  at  the  time  of  said  alleged  fire  y 
and  the  affidavits  of  Robert  McLarin  and  Thomas  Day  are  not 
evidence  of  any  of  said  facts  so  to  be  proved. 

"  11.  Unless  the  jury  find  from  the  evidence  that  the  account 
and  affidavits  sworn  to  and  given  in  evidence  by  the  plaintiff 
exhibit  a  true  account  of  the  articles  lost  or  damaged  by  the 
fire  and  the  value  thereof,  or  that  he  could  not  furnish  a  more 
correct  account,  and  had  good  reason  to  believe  that  the  said 
account  was  correct,  then  the  jury  ought  further  to  find  the 
plaintiff  guilty  of  false  swearing,  within  the  meaning  of  the 
10th  condition  of  the  policy. 

"12.  Unless  the  jury  find  from  the  evidence  that  all  the 
books  and  accounts  of  the  plaintiff  were  consumed  by  the 
alleged  fire,  or  that  the  plaintiff  had  good  reason  to  believe  that 
said  books  and  accounts  were  so  consumed,  they  ought  to  find 
that  the  plaintiff  is  guilty  of  false  swearing." 

After  verdict,  the  defendants  moved  for  a  new  trial,  assigning 
as  reasons,  that  the  verdict  was  contrary  to  law  and  contrary 
to  evidence,  that  the  court  misdirected  the  jury,  and  refused 
to  give  proper  instructions.  This  motion  was  overruled  and 
exceptions  taken. 

Geyer,  for  appellant. 

Eager  Sf  Hill,  for  appellee. 

Napton,  J.,  delivered  the  opinion  of  the  court.  For  the  sake 
of  convenience  I  will  consider  the  question  presented  .by  the 
record  under  three  principal  heads :  first,  the  sufficiency  of  the 
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notice ;  second,  the  proofs  of  loss ;  and  third,  the  instroctions 
on  the  questions  of  false  swearing  and  the  plaintiff's  participa- 
tion in  the  arson. 

The  declaration  averred  that  notice  in  writing  was  forthwith 
given  to  the  company,  according  to  the  stipulations  in  the  9th 
condition  of  the  policy.  The  proof  was,  that  the  fire  occurred 
on  the  1st  of  April,  and  the  notice  was  given  on  the  fifth. 
The  first  instruction  of  the  court  was,  that  the  notice  most  be 
given  with,  due  and  reasonable  diligence  under  all  the  circnm- 
stances  of  the  case.  The  acts  required  to  be  performed  by  the 
assured  are  well  understood  to  be  conditions  precedent,  without 
the  performance  of  which  the  plaintiff  cannot  recover.  An 
,  averment  of  the  performance  is  necessary,  and  the  proof  most 
of  course  sustain  the  averment.  What,  then,  is  meant  by  the 
word  forthwith^  as  used  in  the  9th  condition  of  the  printed  pro- 
posals? It  cannot  mean,  that  no  interval  is  to  elapse  between 
the  time  of  the  fire  and  the  giving  of  the  notice;  nor  can  it 
mean  that  an  unreasonable  or  unnecessary  delay  would  be  tol- 
erated. The  construction  given  to  this  term  in  Inman  v.  West- 
ern F.  I.  Co.  12  Wendell,  452,  appears  to  be  a  reasonable  one, 
and  differs  in  no  respect  material  from  the  doctrine  advanced  in 
the  first  instruction.  Forthicilh  means  without  unnecessary 
delay.  The  notice  must  be  given  with  due  diligence  under  the 
circumstances  of  the  case.  The  averment  in  the  declaration, 
that  notice  was  given  forlhwitli,  is  therefore  equivalent  to  an 
averment  that  the  notice  was  given  with  due  diligence  under  the 
circumstances  of  the  case;  and  it  was  only  necessary  that  tbe 
proofs  should  sustain  the  averment.  There  is  no  material  dif- 
ference between  the  instruction  as  given  by  the  court  and  the 
first  instruction  asked  by  the  defendant.  They  were  both  er- 
roneous in  leaving  to  the  jury  the  question  of  due  diligence; 
but  had  the  issue  been  found  under  either  or  both  of  these  in- 
structions, this  error  would  not  have  been  prejudicial  to  the 
judgment,  if  the  facts  on  the  record  would  authorize  tbe  find- 
ing. 

But  the  court  did  not  question,  in  this  position,  but  declared 
to  tire  jury  in  the  second  instruction,  that  if  the  company  made 
no  objection  to  receiving  the  notice,  or  did  not  object  to  it  be- 
cause it  was  not  given  in  time,  and  employed  counsel  to  attend 


Digit 


zed  by  GoOgle 


St.  Lotjis  Ins.  Co.  v.  Kyle,  11  Mo.  278.  659 

Proof  of  Loss.  —  Forthwith.  —  Waiver. 

to  the  taking  of  the  proofs  of  the  loss,  these  facts  amounted  to 
a  waiver,  on  the  part  of  the  company,  of  any  objection  to  the 
nclice,  either  to  its  form,  or  the  time  it  was  given.  This  in- 
struction, it  is  manifest,  absolved  the  jury  altogether  from  the 
necessity  of  determining  upon  the  question,  as  to  the  diligence 
of  the  plaintiff.  The  first  instruction  was  therefore  rendered  a 
mere  abstraction;  for,  if  the  company  received  the  notice  and 
acted  upon  it,  the  second  instruction  rendered  unnecessary  all 
inquiry  into  the  diligence  of  the  plaintiff  in  giving  it.  The 
court-  extended  the  doctrine  of  waiver  which  has  been  applied 
to  the  sufficiency  of  the  preliminary  proofs  to  the  notice.  There 
is  no  doubt  abundance  of  authority  to  sustain  the  doctrine,  that 
formal  defects  in  the  proofs  of  the  loss  may  be  waived  by  the., 
conduct  of  the  underwriters.  The  doctrine  is  reasonable  in  it- 
self, and  necessary  to  protect  the  assured  against  mere  technical 
obstructions  to  a  recovery,  in  other  respects  just  and  proper. 
If  the  formal  proofs  of  interest  and  loss  are  defective,  it  is  but 
fair  that  the  company  should  apprise  the  assured  of  their  objec- 
tions. Such  defects  might  be  cured,  if  the  party  was  apprised 
of  them.  It  would  therefore  be  a  virtual  deception  practised 
on  the  assured,  if  the  underwriters  should  be  permitted  to  re- 
ceive these  papers  without  objection,  and  after  placing  their 
objections  to  paying  the  insurance  upon  other  grounds,  turn 
round  at  the  trial,  and  attempt  to  avoid  their  liabilities  by  tech- 
nical objections  to  the  proofs  furnished  them.  But  the  want 
of  a  timely  notice  is  another  matter.  Whether  the  company 
are  silent,  or  make  objections,  cannot  alfer  the  rights  of  the 
parties.  If  the  notice  is  too  late,  there  is  an  end  to  the  matter. 
The  want  of  such  a  notice  cannot  be  supplied.  Of  what  avail 
would  it  be  to  the  assured  to  be  told  that  the  notice  was  insuf- 
ficient? that  it  was  too  late?  How  could  the  silence  of  the  in- 
surance company  be  construed  as  an  admission  that  the  notice 
was  in  time?  It  was  not  the  duty  of  the  company  to  make 
any  formal  objection  to  the  want  of  notice.  It  was  made  the 
duty  of  the  assured  to  give  the  notice,  and  neither  silence  on 
the  part  of  the  company,  nor  positive  objections,  would  alter  its 
character  or  sufficiency. 

In  the  case  of  McMasters  Sf  Bruce  v.  The  Westchester  Ins.  Co. 
25  Wend.  379,  the  judge  submitted  to  the  jury  two  question* ; 
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first,  whether  there  had  been  an  unreasonable  delay  in  giving 
the  notice;  and  second,  whether  the  insurance  company  had 
by  their  acts  waived  the  preliminary  proof,  In  that  case  the 
fire  occurred  on  the  1st  of  July  and  the  notice  was  not  given 
until  the  13th ;  but  it  appeared  that  negotiations  had  been  on 
foot  between  the  two  parties  from  the  time  of  "the  fire.  The 
question  of  delay  was  not  co-founded  with  the  waiver  of  pre- 
liminary proofs.  The  jury  passed  upon  both  questions,  and 
although  the  question  of  diligence  was  considered  one  of  law, 
when  the  facts  were  found  or  agreed  upon,  yet  the  appellate 
court  regarded  the  verdict  of  the  jury  under  such  instructions 
as  special,  and  proceeded  to  determinethe  case  accordingly. 

I  am  not  willing  to  say  that  the  notice  in  this  case  was  not 
in  time.  The  delay  was  so  inconsiderable  that  very  slight  cir- 
cumstances would  be  sufficient  to  excuse  it.  Courts  have 
uniformly  given  a  liberal  construction  to  these  conditions  in 
policies  of  insurance.  It  would  be  going  too  far  to  say  tbat 
a  notice  given  in  four  days  after  the  fire  would,  under  any 
circumstances,  constitute  a  notice  forthwith)  within  the  mean- 
ing  of  the  9th  condition.  There  were,  however,  facts  in  evi- 
dence which  might  have  satisfactorily  accounted  for  the  delay 
in  this  case.  The  plaintiff  received  an  injury,  either  at  the 
fire,  about  which  the  present  controversy  has  arisen,  or  some 
other  fire  happening  at  that  time,  and  was  confined  for  sev- 
eral days  to  his  house.  This  circumstance  alone  might  make 
the  delay  a  reasonable  one,  and  the  fact  tbat  the  company 
acted  under  the  notice,  would  be  evidence  tbat  it  bad  been 
productive  of  no  inconvenience  or  injury  to  them.  But  the 
jury  did  not  pass  upon  the  facts,  on  this  view  of  the  case. 
The  court  told  the  jury  that  the  silence  or  failure  to  object 
was  an  absolute  waiver  of  defects  in  the  notice,  both  as  to  time 
and  form.  Upon  this  construction  of  the  law,  a  failure  to  give 
notice  for  six  months  would  not  affect  the  rights  of  the  assured, 
unless  the  underwriters  should  positively  refuse  to  receive  the 
notice  or  take  some  other  unequivocal  steps  to  indicate  their 
determination  to  resist  the  payment  on  this  ground.  Such  a 
doctrine  would  be  in  fact  implying  a  new  contract  between 
the  parties,  from  the  mere  inaction  or  silence  of  one  party. 

2.  The  third  and  fourth  instructions,  so  far  as  they  related  to 
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defects  in  the  proofs  of  the  loss,  were  correct  Formal  defects 
in  the  preliminary  proofs,  which  may  be  supplied,  if  objections 
are  made  by  the  underwriters  in  time,  may  well  be  regarded 
as  waived  where  the  underwriters  put  their  refusal  to  pay  dis- 
tinctly ou  some  other  ground.  Nor  do  I  perceive  any  objection 
to  such  evidence  on  the  ground  that  the  pleadings  involve  a 
different  issue.  It  is  merely  evidence  of  a  performance.  It  is 
not  the  case  of  a  substitution  of  a  new  contract  for  the  old  one ; 
it  is  not  an  excuse  for  non-performance,  by  the  prevention  or 
discharge  of  the  defendants  ;  but  it  is  evidence  of  performance. 
The  party  for  whose  benefit  the  condition  is  inserted  is  pre- 
sumed to  understand  its  import,  and  his  acceptance  is  the 
strongest  evidence  that  the  act  agreed  to  be  done  has  been  done 
according  to  contract. 

In  the  numerous  cases  cited,  in  which  this  doctrine  of  waiver 
has  been  distinctly  asserted,  I  do  not  discover  that  any  objection 
has  been  suggested  to  the  admissibility  of  such  evidence  on 
account  of  the  form  of  the  pleadings  and  the  character  of  the 
issues  made.  It  is  true,  that  the  actions  are  usually  assumpsit, 
and  the  cases  tried  on  the  general  issue,  but  an  averment  of  the 
performance  of  a  condition  precedent  is  as  essential  in  the  ac- 
tion of  assumpsit  as  in  covenant. 

In  the  case  of  McMasters  v.  Westchester  M.  L  C,  heretofore 
cited,  the  pleadings  are  not  stated,  but  it  is  to  be  inferred  that 
the  declaration  was  in  the  usual  form,  and  the  judge  left  it  with 
the  jury  to  say  whether  the  acts  of  the  underwriters  had  not 
waived  any  objections  to  defects  in  the  preliminary  proof.  In 
the  case  of  JEtna  Fire  Ins.  Co.  v.  Tyler1  (in  the  court  of  errors 
of  New  York),. the  chancellor  declared  the  law  to  be  well  settled, 
that  defects  in  the  proofs  of  loss  might  be  waived  by  the  silence 
of  the  underwriters,  but  suggested  that  the  question  of  waiver 
had  not  been  submitted  to  the  jury.  "  The  difficulty  is,"  he  ob- 
served in  the  course  of  his  remarks  on  the  point,  "that  the  ques- 
tion of  waiver  was  not  raised  at  the  circuit,  so  as  to  give  the 
underwriters  an  opportunity  of  showing  that  they  had  in  fact 
insisted  upon  the  want  of  a  proper  certificate  as  a  necessary 
part  of  the  preliminary  proofs;  the  court  having  decided  that 
the  certificate  produced  was  sufficient." 

1  16  Wend.  385. 
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The  objection  of  the  chancellor  was,  not  to  any  defects  in  the 
declaration,  excluding  proof  of  waiver,  but  that  the  circuit  jodge 
held  the  certificate  sufficient,  and  never  permitted  the  jury  to 
pass  upon  the  question  of  waiver.  It  is  clearly  inferrible  that, 
in  his  opinion,  no  averment  of  waiver  in  the  declaration  was 
necessary  or  would  have  been  proper.  In  the  case  of  Dawes  v. 
North  River  Ins.  Co.  7  Cow.  R.  462,  the  plaintiff  averred  a  per- 
formance of  the  9th  condition  of  the  policy,  and  the  proof  was 
that  the  president  of  the  company  waived  a  compliance.  The 
court  held,  that  the  president  bad  no  authority  to  do  such  an  act 
By  the  act  of  incorporation,  the  president  bad  no  such  power, 
and  no  such  power  had  been  given  by  any  by-law.  The  com- 
pany therefore  were  not  considered  bound.  It  was  admitted, 
however,  that  if  the  board  of  directors  had  dispensed  with  the 
condition,  the  corporation  would  have  been  bound.  Now,  it  is 
obvious  that  the  investigation  of  the  question  of  authority  was 
totally  unnecessary,  if,  under  the  pleadings,  a  waiver  of  any 
sort  was  inadmissible.  The  case  of  Martin  v.  Fishing  Ins.  Co. 
20  Pick.  389,  is  another  case  tending  very  strongly  to  show  the 
opinion  of  the  profession  on  this  point.  That  was  an  action  of 
assumpsit  on  a  policy.  No  preliminary  proof  was  made,  ex- 
cept an  abandonment,  which  was  not  accepted,  and  a  demand 
of  payment  of  the  loss,  and  a  written  agreement  of  reference, 
and  the  testimony  of  one  of  the  plaintiff's  witnesses  that  the 
defendant  had  always  resisted  the  right  of  recovery  on  account 
of  the  unseaworthiness  of  the  vessel.  The  supreme  court  said, 
"  The  court  very  properly  left  it  to  the  jury  to  determine,  whether 
the  defendants  had  not  waived  their  right  to  any  further  proof, 
or  whether  it  was  not  evidence  that  they  had  such  proof.'' 

In  these  cases,  the  allegations  in  the  declaration  are  not  stated, 
but  it  is  to  be  presumed,  that  if  there  had  been  any  variation 
from  the  usual  form,  that  fact  would  have  appeared.  The  evi- 
dence of  a  waiver  was  uniformly  admitted  under  the  general 
issue  in  assumpsit,  and  the  declaration  in  this  special  action  on 
the  case  must  necessarily  contain  the  same  averments  which 
would  be  essential  in  an  action  of  covenant  brought  upon  a 
similar  instrument  under  seal. 

3.  The  principal  defence  in  this  case  was  based  upon  the 
alleged  false  swearing  of  the  plaintiff,  in4iis  preliminary  poofs 
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of  loss,  and  his  alleged  participation  in  the  burning  of  his  fac- 
tory.     To  sustain  the  latter  charge,  it  was  obviously  essential 
that  the  first  should  be  established.     For  it  would  require  a 
stretch  of  credulity,  not  ordinarily  to  be  found,  to  be  convinced 
that  the  plaintiff  set  fire  to  a  building  containing  nearly  twelve 
thousand  dollars'  worth  of  his  property,  when  the  insurance  only 
covered    six  thousand   dollars.     The   main  controversy,  then, 
must  have  been  as  to  the  truth  of  the  plaintiff's  statements  of 
the  amount  and  value  of  the  property  in  the  building  at  the 
time  of  the  fire,  and  his  statement  that  he  was  unable  to  give  a 
more  particular  description,  for  the  reason  that  all  bis  books  and 
accounts  were  consumed  in  the  building.     Accordingly  we  find 
on  the  record,  that  a  mass  of  testimony  was  brought  to  bear 
upon   both  these  points.     It  was  proper  that  the  instructions 
upon  these  points  should   be  clear  and  satisfactory.     The  in- 
structions given,  at  the  plaintiff's  instance,  on  the  question  of 
false  swearing,  have  already  been  copied ;  their  propriety  is  not 
questioned.    The  only  objection  that  could  be  urged  to  them  is, 
perhaps,  that  they  are  too  abstract  in  their  character,  and  do 
not,  with  sufficient  precision,  direct  the  jury  to  the  exact  matters 
controverted.     But   the  instructions  asked   by  the  defendants 
were  also  given.     It  is  stated  that  they  were  modified,  but  to 
what  extent  does  not  appear.    We  must  presume  that  the  alter- 
ations were  immaterial.     The  12th  instruction  asked  by  the  de- 
fendants was  refused.     That  instruction  directed  the  jury  to  find 
the  plaintiff  guilty  of  false  swearing,  if  they  believed  from  the 
evidence  that  all  the  plaintiff's  books  and  accounts  were  not 
consumed  in  the  alleged  fire,  or  that  the  plaintiff  had  no  reason 
to  believe  that  such  was  the  fact.    The  plaintiff,  in  his  proofs  of 
loss,  to  which  be  made  oath,  stated  that  he  could  not  give  a 
more  particular  description  of  the  property  consumed,  for  the 
reason  that  all  his  books  and  accounts  were  consumed  in  the 
fire.     The  plaintiff  may  have  intended  to  assert  that  all  bis 
books  and  accounts,  which  at  the  time  of  the  fire  were  in  the 
factory,  had  been  consumed,  and  therefore  no  moral  guilt  could 
attach  to  this  statement,  nor  any  fraud  be  perpetrated  on  the 
company,  if  the  statement  was   substantially  true,  although 
some  of  the  plaintiff's  books  and  accounts,  kept  at  another 
place,  were  not  consumed.     Still,  it  is  obvious,  that  the  state- 
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ment  of  the  plaintiff  carries  with  it  the  implication  that  the 
books  and  accounts  which  had  been  consumed  in  the  fire  had  a 
tendency  to  explain  the  amount  of  property  contained  in  the 
building;  and  if  they  had  no  such  tendency,  the  statement  was 
calculated  to  create  a  false  impression.  There  was  evidence  on 
both  sides  of  the  question,  of  which  the  jury  were  the  judges. 
The  12th  instruction,  as  it  was  asked,  was  objectionable;  it 
might  have  been  given  with  the  modification  we  have  sug- 
gested. 

The  instruction  in  relation  to  interest  was  erroneous.  The 
insurance  was  not  payable  until  sixty  days  after  notice  and 
proof  of  loss. 

The  case  must  be  remanded  because  of  the  error  committed 
by  the  court  on  the  question  of  notice.  The  facts  have  not 
been  passed  upon  by  the  jury  in  such  a  shape  as  to  enable  us 
to  determine,,  as  a  question  of  law,  whether  there  was  due  dil- 
igence or  not.  We  have  not  ventured  to  form,  much  less  ex- 
press, any  opinion  of  the  case  upon  its  merits.  We  have  had 
time  barely  to  glance  over  the  voluminous  mass  of  testimony 
spread  upon  the  record.  The  case  is  an  important  one,  not  only 
because  of  the  considerable  amount  of  property  involved,  but 
because  it  involves  imputations  upon  the  integrity  of  the  plain- 
tiff of  the  most  serious  character.  If  the  imputations  be  un- 
founded, the  plaintiff  will  lose  nothing  by  delay ;  for  truth, 
though  sometimes  slow  in  its  progress,  rarely  fails  to  overtake 
error  in  the  long  run.  If  they  are  true,  it  is  but  right  that  the 
insurance  company  should  have  another  opportunity  of  estab- 
lishing them,  there  having  been  a  misdirection  at  the  former 
trial. 

The  other  judges  concurring,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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Delahay  vs.  Memphis  Insurance   Company.1 

(Supreme  Court,  Tennessee,  April  Term,  1848.) 

Concealment.  —  Mortgage. 

A  failure  on  the  part  of  the  assured  to  disclose  the  existence  of  a  mortgage  on  the  prop- 
erty, is  not  a  circumstance  material  to  the  risk,  and  will  not  avoid  the  policy. 

In  this  case  a  verdict  and  judgment  were  rendered  in  favor 
of  the  defendant  in  the  commercial  and  criminal  court  at  Mem- 
phis; King,  J.,  presiding.     The  plaintiff  appealed. 

McClanahan,  Barry  Sf  Delafield,  for  the  plaintiff. 

E.  M.  Yerger,  for  the  defendant. 

Green,  J.,  delivered  the  opinion  of  the  court  This  is  an 
action  of  covenant  on  a  policy  of  insurance. 

On  the  trial  a  mortgage,  executed  by  the  plaintiff  to  secure  a 
debt  due  by  him  to  the  mortgagee,  and  in  full  force  at  the  date 
of  the  policy,  was  given  in  evidence  by  the  defendant.  The 
plaintiff  did  not  disclose  to  the  underwriters  the  existence  of 
the  mortgage  when  he  made  his  application  for  insurance.  The 
court  charged  the  jury,  among  other  things,  "that  they  must 
inquire  if,  at  the  time  of  insurance,  there  was  any  incumbrance 
or  mortgage  on  the  property  insured,  and  whether  plaintiff  had 
informed  defendant  of  the  same.  If  a  mbrtgage  or  trust  deed, 
or  other  incumbrance  did  exist,  which  the  plaintiff  did  not  com- 
municate to  defendant,  it  was  such  a  concealment  as  would 
have  rendered  the  policy  void."  The  jury  found  for  the  de- 
fendant, and  the  plaintiff  moved  for  a  new  trial,  which  was 
refused,  and  he  prosecuted  this  appeal  in  error. 

We  think  his  honor  erred  in  the  instruction  to  the  jury*  A 
mortgage  or  deed  of  trust  is  only  a  security  for  the  debt,  and 
if  the  property  be  destroyed  the  debt  remains,  so  that  the 
assured  has  as  much  interest  in  protecting  the  property  as  if 
there  were  no  incumbrance  on  it.  It  may  be  that,  practically, 
some  bad  men  might  be  willing  that  property  insured  by  them, 
on  which  was  an  incumbrance,  should  be  destroyed,  intending 
to  act  dishonestly  with  the  creditoryand  to  pocket  the  insur- 
ance money;  but  we  cannot  make  the  assumption  that  such 

i  8  Humph.  684. 
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would  be  the  case,  and  establish  it  as  a  rule  of  decision.  The 
case  of  Strong  v.  The  Manufacturing  Insurance  Company,  10 
Pick.  R.  40,  is  referred  to  in  the  case  of  Catron  v.  Insurance 
Company,  6  Humph.  R.  176,1  and  the  principle  there  adjudged 
is  recognized.  Upon  reviewing  those  cases,  we  reaffirm  the 
principle,  that  a  failure  on  the  part  of  the  assured  to  disclose 
the  existence  of  a  mortgage  on  the  property  is  not  a  circum- 
stance material  to  the  risk,  and  will  not  avoid  the  policy. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for 
another  trial. 
It  does  not  appear  from  this  case  that    been  held  in  this  class  of  cases  [that]  the 


any  inquiry  was  made  concerning  incum- 
brances. If  such  had  been  made,  and  an 
untrue  answer  had  been  given,  the  policy 
must  have  been  avoided.  Davenport  v. 
New  England  Ins.  Co.  6  Cush.  340  ( 1 850) ; 
Hayward  v.  New  England  Ins.  Co.  10 
Cush.  444  (1852) ;  Brown  v.  People's  Mut. 
Ins.  Co.  11  Cush.  280  (1853);  Packard 
v.  Agawam  Ins.  Co.  2  Gray,  334  (1854)  ; 
Bowditch  Mut.  Ins.  Co.  v.  Winstow,  3 
Gray,  415  (1855);  S.  C.  8  Gray,  38 
(1857) ;  Battles  v.   York  County  Ins.  Co. 


substantial  misstatement  of  a  fact  which 
the  insurer  has  made  essential  by  a  pre- 
cise interrogatory,  in  the  absence  of  any- 
thing which  qualifies  or  limits  the  obliga- 
tion to  answer  correctly,  avoids  the  policy 
without  an  express  stipulation  to  that 
effect."  But  see  Protection  Ins.  Co.  r. 
Harmer,  2  Ohio  St.  452  (1853).  See  also 
Howard  Ins.  Co.  v.  &runer,  23  Penn.  St. 
50  (1854);  Dutton  v.  New  England  Ins. 
Co.  29  N.  H.  153  (1854) ;  Richardson  v. 
Maine  Ins.  Co.  46   Maine,  394  (1859); 


41  Maine,  208  (1856);  Hutchins  v.  Cleve-    Edmonds    v.  Mutual  Safety  Ins.    Co.  1 


land  Ins.  Co.  11  Ohio  St.  477  (I860); 
Towne  v.  Fitchburg  Mut.  Ins.  Co.  7  Allen, 
51  (1863) ;  Jacobs  v.  Eagle  Mut.  Ins.  Co. 
lb.  132  (1863);  Smith  v.  Columbia  Ins. 
Co.  17  Penn.  St.  253  (1851);  Lowell  v. 
Middlesex  Mut.  Ins.  Co.  8  Cush.  127 
(1851). 

In  Towne  v.  Fitchburg  Mut  Ins.  Co., 
supra,  the  court  say  that  it  "has  often 


Allen,  311  (1861)  ;  Hawkes  v.  Dodge 
County  Ins.  Co.  11  Wis.  188  (1860); 
Patten  v.  Merchants'  fr  Fire  Ins,  Co. 
40  N.  H.  375  (1860) ;  Gahagan  v.  Umom 
Ins.  Co.  43  N.  H.  176  (1861 )  ;  Murpky  v. 
People's  Ins.  Co.  7  Allen,  239  (1863); 
Pennsylvania  Ins.  Co.  v.  Gottsmtm,  48 
Penn.  St.  151  (1864). 


Niblo  vs.  The  North  American  Fire  Insurance  Company.2 

(Superior  Court,  New  York  City,  April  Term,  1848.) 

Warranty.  —  Leasehold  Interest.  —  Amount  of  Recovery.  —  Profits. 

If  the  assured  describes  the  property  in  his  application  as  "  his  buildings,"  this  is  not  t 
warranty,  nor  is  it  material,  and  proof  that  he  is  tenant  for  a  year  will  satisfy  the 
description. 

Such  tenant  has  an  insurable  interest  in  the  property,  but  he  can  recover,  in  case  of  loss, 
only  the  value  of  the  tenement  for  occupation  for  the  unexpired  part  of  the  term.  He 
lAnte,  p.  427.  8  1  Sand.  551. 
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cannot  recover  for  the  destruction  or  interruption  of  his  business,  nor  for  the  loss  of 
gains  and  profits,  however  certain,  unless  they  are  expressly  insured.  Profits  must  he 
insured  as  such. 

The  case  is  sufficiently  stated  in  the  opinion. 

2>.  Lord,  for  the  plaintiff. 

C.  Livingston  8f  J.  P  Hale,  for  the  defendants. 

By  the  Court,  Sandford,  J.  We  are  not  prepared  to  assent 
to  the  defendants'  proposition,  that  the  description  of  the  build- 
ings in  the  policy  as  his  is  equivalent  to  a  warranty  on  the  part 
of  the  plaintiff,  that  he  was  the  owner  of  the  tenements,  nor 
that  it  was  a  material  misrepresentation  of  the  fact.  And  cer- 
tainly there  is  no  evidence  of  any  concealment  of  material 
facts  on  his  part,  or  of  any  intended  fraud  upon  the  insurers. 

In  the  usual  course  of  business,  application  is  made  for  in- 
surance on  a  building  specified,  without  any  statement  of  the 
nature  or  extent  of  the  applicant's  interest.  If  the  insurers 
desire  information  on  that  point  they  can  ask  for  it,  and  it  must 
be  given  to  them  truly,  if  given  at  all.  If  no  inquiry  be  made, 
or  statement  given,  and  on  the  happening  of  a  loss  it  appear 
that  the  assured  had  no  interest  in  the  subject  matter,  he  can- 
not recover.  And  if  he  have  a  qualified  property  or  interest, 
bis  recovery  will  be  restricted  accordingly. 

We  assent  fully  to  the  principle  that  a  misrepresentation  of 
a  fact,  material  to  the  risk  insured,  will  defeat  the  policy,  but 
we  think  it  is  not  applicable  to  the  facts  before  us.  And  we 
do  not  believe  that  our  construction  of  those  facts  will  open  the 
door  for  fraudulent  insurance  by  tenants  and  occupants,  as  was 
suggested  on  the  argument.  Insurers  against  fire  write  upon 
the  surveys  of  their  own  agents,  or  upon  the  written  applica- 
tions of  the  assured.  They  take  into  consideration  the  char- 
acter of  the  applicant  in  acting  upon  the  latter,  and  by  inquiry 
can  always  supply  every  omitted  fact  material  to  the  risk.  And 
insuring  upon  their  own  examination,  or  upon  a  written  state- 
ment available  to  them  as  a  representation  or  a  warranty,  they 
neod  incur  no  hazard  from  frauds  except  such  as  are  necessarily 
incident  to  the  business  of  insurance.  In  Fowler  v.  The  jElna 
Fire  Insurance  Company^  6  Cowen,  673,  to  which  we  were 
referred,  the  description  of  the  building  was  material  in  respect 
of  the  risk  and  the  amount  of  the  premium.     On  the  other 
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hand,  in  Fletcher  v.  The  Commonwealth  Insurance  Company^ 
18  Pick.  419,  the  supreme  court  of  Massachusetts  decided,  that 
a  party  who  insured  "  his  store,"  in  language  like  that  used  in 
the  case  at  bar,  was  not  bound  to  state  to  the  insurers  that  the 
store  was  built  upon  the  land  of  another,  and  was  to  be  re- 
moved on  six  months'  notice. 

It  is  not  denied  that  a  tenant  for  a  year  may  insure  his  in- 
terest in  the  demised*  tenement ;  and  there  being  neither  fraud 
nor  warranty  in  this  case,  the  plaintiff  is  entitled  to  recover  the 
loss  against  which  he  was  insured. 

The,  vital  question  in  the  cause  is,  what  was  the  loss  ?  The 
plaintiff  claims  first,  that  having  a  legal  insurable  interest  in 
the  buildings  as  lessee,  he  is  entitled  to  recover  their  value  as 
fixed  by  the  policy.  The  case  of  Laurent  v.  Tlie  Chatham  Fire 
Insurance  Company,  1  Hall's  R.  41,  in  this  court,  which  was 
cited  by  the  plaintiff,  does  not  sustain  his  position.  There  the 
assured  owned  the  building  entire.  The  landlord  had  no  inter- 
est whatever  in  the  property  insured.  In  this  case,  the  build- 
ings were  the  exclusive  property  of  Van  Rensselaer's  devisees, 
and  the  interest  of  the  assured  was  merely  his  right  to  possess 
and  occupy  them  for  the  unexpired  portion  of  the  year  for  which 
they  were  demised. 

In  fire  insurance  generally,  there  is  nothing  corresponding 
with  the  valued  policies  used  in  marine  insurance,  and  the  as- 
sured recover  according  to  their  actual  loss,  as  established  in 
evidence.  2  Pbill.  on  Ins.  40,  53.  We  perceive  no  reason  for 
distinguishing  this  case  from  the  general  rule.  On  the  contrary, 
it  would  be  extravagant  and  dangerous  to  hold  that  the  lessee 
of  a  bouse  for  a  year  can  recover  its  entire  Value  on  a  destruc- 
tion by  fire  upon  a  policy  insuring  it  for  its  value.  How  it 
would  be  if  the  insurers  were  fully  apprised  of  the  extent  of 
his  interest  when  they  insured  the  policy,  we  are  not  called 
upon  to  decide. 

Next,  it  is  claimed  by  the  plaintiff,  that  if  the  extent  of  his 
interest  be  open  to  inquiry  for  the  purpose  of  reducing  its  value, 
it  is  proper  to  look  into  the  circumstances  which  increased  the 
value  of  the  property  to  him.  And  in  this  view,  he  offered  the 
testimony  which  was  excluded  at  the  trial.  It  is  said  that  the 
evidence  was   not  to  show  remote,  uncertain,  or  contingent 
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profits,  but  to  prove  bargains  actually  made  and  which  were 
certain  to  produce  gains  to  the  extent  of  the  insurance,  by  the 
use  of  tenements  to  the  end  of  the  term,  if  the  buildings  en- 
dured to  that  time. 

The  point  urged  is  plausible ;  but  it  is  not  to  be  disguised 
that  it  leads  to  the  admission  of  proof  of  gains  and  profits,  inter- 
rupted and  cut  off,  in  every  case  where  the  tenement  insured  is 
occupied  for  business  purposes,  and  the  injury  to  the  building 
itself,  or  to  the  interest  of  the  assured  therein,  is  less  than  the 
sum  insured. 

We  have  no  hesitation  in  saying,  that  on  an  insurance 
against  loss  or  damage  by  fire  on  a  building  simply,  and  its 
injury  or  destruction  by  the  peril  insured  against,  the  insured 
cannot  recover  for  his  loss  occasioned  by  the  interruption  or 
destruction  of  his  business  carried  on  in  such  building,  nor  for 
any  gains  or  profits  which  were  morally  certain  to  enure  to  him, 
if  it  had  remained  uninjured  to  the  expiration  of  his  policy. 

It  is  undoubtedly  true  that  profits  may  be  insured ;  but  they 
must  be* insured  as  such;  so  that  the  underwriters  may  know 
with  what  subject  they  are  dealing.  See  1  Phill.  on  Ins.  122, 
191.  This  policy  is  upon  certain  buildings.  It  agrees  to  make 
good  to  the  assured  such  loss  or  damage  as  shall  happen  by 
fire  to  the  property  specified;  not  the  damage  which  shall  hap- 
pen to  the  plaintiff  by  reason  of  the  interruption  of  his  business, 
nor  to  the  gains  which  he  would  make  in  those  buildings  if 
they  remained  unharmed.  The  policy  prescribes  that  the  loss 
shall  be  estimated  according  to  the  true  and  actual  cash  value 
of  the  property  insured,  at  the  time  of  the  fire  (limited  of 
course  by  the  extent  of  the  interest  of  *lhe  assured) ;  and  in  the 
proof  of  loss,  the  assured  is  to  make  oath  of  the  cash  value  of 
/  the  subject  insured.  Thus,  besides  its  silence  as  to  everything 
aside  from  the  buildings  as  such,  the  policy  is  inconsistent  with 
the  supposition  that  anything  else  is  insured.  And  finally,  the 
tenth  condition  annexed,  giving  to  the  insurers  the  option  to 
repair  or  rebuild,  is  irreconcilable  with  the  plaintiff's  claim  for 
damages  growing  out  of  the  interrupted  \use  and  enjoyment  of 
the  premises. . 

Our  conclusions  from  the  good  sense  of  the  contract  are  sus- 
tained by  a  decision  of  the  king's  bench,  in  England,  and  by 
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the  opinion  of  this  court  pronounced  in  the  first  year  of  its  ex- 
istence. - 

In  Wright  v.  Sun  Fire  Office,  3  Nev.  &  Mann.  819;  S.C.1 
Ad.  &  Ell.  621,  the  policy  insured  £1,000,  "  on  his  interest  only 
in  the  Ship  Inn  and  offices."  The  premises  being  injured  by 
fire,  the  insurers  reinstated  them  pursuant  to  the  policy.  The 
assured  then  claimed  to  recover  for  the  rent  paid  in  the  mean 
time,  the  hire  of  other  houses,  &c.,  while  the  inn  was  being  re- 
paired, and  the  loss  or  damage  sustained  by  him  by  reason  of 
various  persons  declining  to  go  to  the  Ship  Inn  while  it  was 
undergoing  such  repairs.  The  cause  was  submitted  under  a 
rule  of  court,  who  awarded  to  the  assured  £450,  for  the  loss  he 
had  sustained  in  his  business  as  an  inn-keeper  by  not  being 
able  to  occupy  the  inn  and  offices  during  the  interval  between 
the  fire  and  the  rebuilding  of  the  premises.  On  a  rule  ni*t,  to 
set  aside  the  award,  it  was  contended  by  the  assured  that  the 
interest  which  he  had  in  the  inn  consisted  in  the  power  to  use 
it  in  his  business  as  an  inn-keeper,  and  the  loss  by  temporary 
inability  to  use  the  inn  was  within  the  meaning  of  the  policy; 
and  the  loss  of  business  by  reason  of  his  not  being  able  to  use 
the  premises  would  be  equally  within  the  policy.  That  the 
profits  frT>m  the  use  of  the  inn  were  an  insurable  interest,  and 
the  nature  of  the  interest  of  the  assured  in  the  subject  matter 
may  be  left  at  large,  if  the  subject  be  properly  described. 

The  court  held  that  the  policy  did  not  cover  the  profits  of  the 
business,  or  the  loss  sustained  in  his  business,  by  the  assured 
being  unable  to  occupy  the  premises;  and  that  profits,  when  in- 
surable, must  be  insured  as  profits,  and  are  not  recoverable  as 
an  incidental  loss  under'the  insurance  of  a  building. 

In  Laurent  v.  The  Chatham  Fire  Insurance  Company,  before 
cited,  the  defendants  had  insured  $800  on  a  buildiug  which 
was  destroyed  by  fire.  On  the  trial,  they  proved  that  the  plain- 
tiff was  the  lessee  of  the  land  on  which  the  building  stood,  and 
although  he  had  erected  it  himself,  and  was  entitled  to  remove 
it  at  the  end  of  his  term,  the  lease  had  only  seventeen  days  to 
run  when  the  fire  occurred.  The  value  of  the  building  as  it 
stood  was  $1,000,  but  if  it  were  necessary  to  remove  it  from  the 
lot  demised,  it  was  not  worth  for  that  purpose  more  than  $200; 
The  court  decided  that  its  value  as  it  stood  was  the  measure  of 
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damages,  and  not  any  estimate  of  what  it  might  prove  to  be 
worth  to  the  assured  under  the  circumstances  in  which  he  was 
placed.  Thus  holding  in  favor  of  the  assured,  the  converse  of 
the  proposition  for  which  the  plaintiff  in  this  case  contended. 
The  argument  of  Chief  Justice  Jones,  in  the  case  of  Laurent, 
is  elaborate  and  satisfactory  to  show  that  as  it  is  the  tenement 
upon  which  the  insurance  is  made,  so  the  actual  value  of  the 
tenement,  as  a  building,  is  the  loss  of  the  assured  on  its  de- 
struction by  fire  ;  that  however  unproductive  the  property  may 
be,  or  however  gTeat  may  be  the  extent  of  the  revenue  derived 
from  it,  the  measure  of  indemnity  in  case  of  loss  is  simply  its 
value  as  a  building. 

The  New  York  fire  cases  Jo  which  we  were  cited,  17  Wend. 
285,  and  18  lb.  126,  were  constructions  of  a  statute,  in  regard 
to  compensation  for  private  property  destroyed  in  the  exercise 
of  a  great  public  duty,  by  a  municipal  corporation.  We  do 
not  deem  them  applicable,  either  in  their  facts  or  the  principles 
upon  which  they  turned,  to  the  construction  of  the  contract  be- 
tween these  parties. 

The  testimony  offered  at  the  trial  was,  therefore,  properly 
excluded. 

The  plaintiff,  in  conclusion,  insisted  on  a  return  of  the  pre- 
miums paid  from  the  outset,  if  it  were  held  that  he  had  no  in- 
surable interest  in  the  buildings.  As  to  this,  we  have  already 
declared  our  opinion,  that  he  had  an  insurable  interest  as  ten- 
ant ;  and  that  being  so,  there  can  be  no  return  of  premium. 

There  is  nothing  before  us  by  which  we  can  adjust  the  ex- 
tent of  his  interest  covered  by  the  policy  ;  and  there  must  be  a 
new  trial  to  ascertain  the  same,  unless  the  parties  will  agree 
upon  some  amount  to  be  taken  as  the  Verdict  of  a  jury,  as- 
sessing his  damages  for  such  value.  On  the  principle  we  have 
established,  there  can  be  no  allowance  for  the  loss  of  his  busi- 
ness or  his  interrupted  gains;  but  merely  for  the  value  of  the 
tenements  for  occupation,  subject  to  the  rent.  One  mode  of 
putting  the  inquiry  to  the  jury  would  be  this:  How  much 
would  a  stranger,  having  no  contracts  or  engagements  pending, 
such  as  the  plaintiff  offered  to  prove,  have  given  for  the  unex- 
pired lease  when  the  fire  occurred  ?  There  may  be  other  modes 
of  stating  the  inquiry,  equally  proper,  but  we  will  not  attempt 
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to  anticipate  them.     We  recommend  the  parties  to  agree,  in 
order  to  save  the  expense  of  another  trial. 

New  trial  ordered,  nisi,  Sfc 

It  is  said  in  a  note  to  this  case  by  the  original  reporter  that 
the  defendants  took  exceptions  to  the  decision ;  but  no  subse- 
quent report  of  the  case  appears. 

The  following  case  is  important  in  this  connection  :  — 

Mutual  Assurance  Company,  appellants,  vs.  Mahon,  appellee.1 
(Court  of  Appeals,  Virginia,  November  Term,  1805.) 

A  leasehold  tenement  is  not  insurable  by  the  Mutual  Assurance  Company,  unless,  at  least,  the  na- 
ture of  the  title  be  described. 

But  if  such  insurance  be  inralid,  the  insured  may,  in  Che  absence  of  fraud,  recover  back  his  piemiun 
paid. 


Mahon  filed  a  bill  in  the  superior  court 
of  chancery  stating  that  he  leased  an 
unimproved  lot  of  land  in  Norfolk,  of 
Marsden,  at  £30  per  annum,  for  ten 
years ;  and  was  to  be  at  liberty  to  remove 
the  houses  he  might  erect  on  it.  That 
this  kind  of  lease  is  usual  in  Norfolk ; 
and  that  the  plaintiff  had  built  a  dwell- 
ing-house and  kitchen  on  the  premises, 
which  he  insured  in  the  defendants'  office, 
but  the  same  were  accidentally  burnt; 
that  the  defendants  refused  to  pay  the 
sum  insured,  and  therefore  the  bill  prayed 
a  decree  for  payment,  and  general  relief. 

The  answer  admitted  that  the  houses 
were  insured  ,*  but  denied  notice  of  the 
lease;  and  insisted  that  no  other  than  fee 
simple  tenements  are  insurable  in  their 
office. 

The  lease  was  proved  by  two  witnesses, 
and  recorded  in  due  time.  • 

The  court  of  chancery  decreed  payment 
of  the  sum  insured,  with  interest ;  and 
the  defendants  appealed  to  the  court  of 
appeals. 

Wickham,  for  the  appellants.  It  is  uni- 
formly true  that  a  concealment  of  facts, 
or  suppression  of  circumstances,  avoids 
the  contract ;  and  it  makes  no  difference 
whether  the  concealment,  or  suppression, 
arose  from  inadvertence  or  design.  1 
Marsh.  Ins.  347.    A  mere  wager  insur- 


ance would  not  have  been  good  at  com- 
mon law.  2  Marsh.  Ins.  684 ;  and  it 
is  clear  that  the  insured  must  have  the 
unqualified  property  in  goods.  But  this 
is  plainly  a  wager  policy ;  for  the  lease 
may  be  worth  nothing,  and  consequently 
the  right  to  remove  the  house  will  make 
no  difference,  especially  as  the  expense  at- 
tending the  removal  would  often  exceed 
the  value  of  the  house.  2  Marsh.  Ins. 
706.  It  is  necessary,  for  the  safety  of  the 
company,  that  the  insured  should  be  the 
owner ;  for  otherwise,  it  would  be  for  his 
interest  that  the  house  should  be  burnt, 
and  the  insurers  would  consequently  be 
more  liable  to  losses  from  various  causes. 
Call  fr  Hay,  contra.  The  insurance  in 
thiscase*is  not  repugnant  to  the  principles 
of  the  institution ;  for  the  act  of  incor- 
poration says  :  "  that  the  citizens  may  in- 
sure their  buildings,"  &c.,  without  distin- 
guishing between  freehold  and  leasehold 
estates;  and  a  contrary  construction 
would  defeat  the  object  of  the  law,  which 
was  that  all  proprietors  of  houses  should 
partake  of  the  benefits  of  it.  The  com- 
pany could  receive  members  upon  what 
terms  they  pleased ;  and  one  of  their  reg- 
ulations was  that  leasehold  interests  might 
be  insured.  The  tenant  was  the  real 
owner,  as  he  had  every  right  in  the  lease 
which  an  owner  can  have ;  and  it  was  the 
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building  only,  and  not  the  land,  which 
was  insured ;  so  that  the  society  had  the 
security  which  they  asked,  and  therefore 
ought  to  be  bound  by  their  contract ;  for 
tho  only  object  of  quantity  in  the  estate 
would  be  to  afford  security ;  and  if  they 
hnd  such  as  was  satisfactory,  there  could 
be  no  necessity  for  a  freehold.  Besides, 
the  valuation  might  have  been  less  on  ac- 
count of  the  lease,  and  consequently  the 
risk  diminished.  It  was  not  a  wagering 
policy ;  because  the  tenant,  as  before  ob- 
served, had  a  real  interest,  and  the  mate- 
rials, after  the  loss,  belonged  to  the  com- 
pany. There  was  no  misrepresentation ; 
for  the  lease  was  recorded,  and  the  society 
did  not  profess  to  insure  none  but  freehold 
houses. 

Randolph,  in  reply.  The  insured  had 
but  a  leasehold  interest,  and  the  policy  is 
for  the  full  value  in  fee.  It  is  not  proved 
that  the  society  were  in  the  habit  of  grant- 
ing insurances  on  leasehold  estates ;  and 
the  materials  would  be  no  indemnity  for 
the  risk.  Not  only  the  houses,  but  the 
land  on  which  they  stand,  too,  were  to  be 
pledged  ;  and  therefore  without  a  fee  in 
the  owner,  the  security  was  defeated. 
The  appellee  did  not  disclose  the  interest, 
and  the  record  was  not  notice ;  but,  with- 
out notice,  the  policy  was  void,  as  both 
parties  ought  to  be  acquainted  with  the 
situation  of  things  at  the  time  of  the  con- 
tract. Burns,  Ins.  70.  The  appellee  was 
only  entitled  to  a  return  of  premium  and 
quotas ;  but  at  most  to  a  pro  raid  com- 
pensation. 

Lyons,  President,  delivered  the  resolu- 
tion of  the  court  as  follows :  — 

The  court  is  of  the  opinion,  that,  in 
bargains  and  contracts  of  every  kind,  a 
full,  fair,  and  correct  representation  of 
all  material  facts,  matters,  and  circum- 
stances respecting  the  article  or  thing 
,  about  which  parties  are  bargaining,  and 
all  the  qualities  of,  and  concerning  it, 
ought  to  be  clearly  stated  and  fully  un- 
derstood ;  good  conscience  dictating,  and 
good  faith  requiring,  that  no  material 
truth  should  be  suppressed,  or  falsehood 
suggested  :  which  principles  are  the  gov- 
erning rules  of  dccibioit  in  courts  of  equity, 
where  contracts  founded  on  fraud  or  acci- 


dent, or  induced  by  misrepresentation  or 
concealment,  even  by  mistake,  without 
the  design  of  either  party,  are  declared  to 
be  null  and  rendered  void,  as  contrary  to 
good  faith  and  true  conscience. 

That  the  appellee  having  only  a  tem- 
porary estate  and  interest  for  a  term  of 
years  in  the  land  whereon  the  house  in- 
sured by  him  stood,  as  stated  in  the  pro- 
ceedings of  this  cause,  and  not  having 
disclosed  his  true  title  and  real  interest  in 
the  said  land,  fully  and  fairly  in  the  decla- 
ration he  made  of  it  to  the  appellants  at 
the  time  they  insured  the  said  house,  as 
he  ought  to  have  done,  his  case  comes 
within  the  above  rule  respecting  conceal- 
ment or  misrepresentation  ;  and  whether 
done  by  design,  or  mistake,  renders  his 
contract  with  the  insurers  null  and  void  ; 
especially,  as,  by  the  constitution,  rules, 
and  regulations  of  the  society,  formed  by 
the  insurers  in  this  case,  the  assurance 
was  mutual,  and  the  insured  bound  to  pay 
a  share,  according  to  the  sum  insured,  of 
all  losses  sustained  by  any  of  the  insurers 
and  partners  in  the  insurance  company ; 
and  tbe  property  of  each  person  so  insured 
being  bound  for  such  payment,  ought  to 
be  as  permanent  as  tbe  property  of  the 
others  to  answer  such  losses ;  or  if  not  so 
permanent,  should,  at  least,  be  known 
to  the  company  before  insurance  thereof 
made;  and  that,  therefore,  the  appellee, 
under  all  the  circumstances  of  this  case, 
is  not  entitled  to  recover  the  money 
claimed  by  him  in  his  bill  filed  in  this 
cause,  for  the  value  of  the  house  insured 
by  him,  which  was  burnt  down ;  but  as 
no  fraud  appears  to  have  been  contem- 
plated by  him,  and  the  insurance  might 
have  been  made  and  done  through  the 
mistake  or  misrepresentation  of  both  par- 
ties, this  court  is  of  the  opinion  that  all 
money  paid  or  advanced  by  the  appellee  . 
to  the  appellants  or  their  agents,  for  pre- 
miums and  quotas  on  account  of  his  in- 
suring the  said  house,  should  be  repaid  to 
him  with  interest,  and  that  the  parties 
ought  to  bear  their  own  costs  in  the  said 
court  of  chancery:  Therefore  it  is  de- 
creed and  ordered  that  the  decree  afore- 
said J>e  reversed  and  annulled,  and  that 
the  appellee  pay  to  the  appellants  their 
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costs  by  them  expended  in  the  prosecu-  for  an  account  to  be  taken  and  a  decree » 

tion  of  their  appeal  aforesaid  here.  be  entered  according  to  the  opinion  ad 

And  it  is  ordered,  that  this  cause  be  principles  of  this  decree, 
remanded  to  the  said  court  of  chancery, 


Scott  Cray,  Receiver,  &c.   vs.  The   Hartford  FiRte  Inst- 
ance Company.1     In  equity. 

(Circuit  Court  of  United  States,  Connecticut,  April  Term,  1848.) 

Limitation  Clause.  —  Validity  of. 

A  policy  of  insurance  provided  that  no  action  should  be  sustained  against  the  mnnr 
founded  thereon,  unless  brought  within  twelve  months  after  the  cause  of  action  aMi 
accrue;  and  that  the  lapse  of  time,  in  case  of  such  suit,  should  be  deemed  couehsm 
evidence  against  the  validity  of  the  claim  set  up.  Et id,  that  a  plea  setting  up  suck  pre- 
vision and  the  lapse  of  time  specified,  in  bar  of  an  action  on  the  policy,  was  a  coodaan 
answer  to  the  suit. 

This  was  a  bill  in  equity  to  recover  the  amount  of  a  policy 
of  insurance.  The  defendants  pleaded  in  bar  the  following 
clause  in  the  policy  :  "  14.  It  is  expressly  provided  that  no  sok 
or  action  of  any  kind  against  said  company,  for  the  recovery  of 
,any  claim  upon,  under,  or  by  virtue  of  this  policy,  shall  be  sus- 
tained in  any  court  of  law  or  chancery,  unless  said  suit  or  lo- 
tion shall  be  commenced  within  the  term  of  twelve  months 
next  after  the  cause  of  action  shall  accrue ;  and  in  case  aoj 
such  suit  or  action  shall  be  commenced  against  said  company 
after  the  expiration,  &c,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  the  claim 
thereby  so  attempted  to  be  enforced."  The  plea  averred  that 
the  suit  was  not  commenced  within  twelve  months  next  after 
the  cause  of  action  accrued. 

Roger  S.  Baldwin,  for  the  plaintiff. 

Isaac  Toucey  $  THqs.  C.  Perkins,  for  the  defendants. 

Nelson,  J.  1.  The  fourteenth  condition  of  the  policy,  pro- 
viding that  no  action  should  be  sustained  against  the  company 
founded  thereon,  unless  brought  within  the  term  of  twelve 
months  after  the  cause  of  action  shall  have  accrued,  affords,  ifi 
our  judgment,  a  conclusive  answer  to  the  bill  of  complaint. 

f  1  Blatchf.  280. 
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The  bringing  of  the  suit  within  this  period  is  made  a  con- 
dition subsequent  to  the  right  of  the  insured  to  recover  the  loss. 
The  policy  was  entered  into  and  the  risk  assumed  with  express 
reference  to  this,  among  other  conditions ;  all  which  must,  there- 
fore, be  regarded  in  expounding  the  rights  and  obligations  of 
the  parties  under  the  contract.  It  stands  upon  the  footing  of 
the  other  conditions  to  be  found  therein ;  such  as  giving  notice 
of  the  loss,  delivering  a  particular  account  of  the  same,  properly 
verified,  producing  books  of  accounts,  &c.  It  is  not  against 
law,  nor  repugnant,  nor  impossible,  and  it  may  be  very  ma- 
terial to  the  rights  and  interests  of  the  party  in  whose  favor  it 
is  made. 

We  have  been  referred  to  no  statute  or  principle  of  the  com- 
mon law  forbidding  such  a  condition.  Originally,  there  was  no 
limitation  to  actions.  Blackmore  v.  Tidderley,  2  Ld.  Raym. 
1099 ;  The  People  v.  Gilbert,  18  John.  228 ;  Perham  v.  Raynal, 
2  Bing.  306 ;  Wilk.  on  Lim.  2,  et  seq.  The  act  of  21  Jac.  1, 
1623,  the  first  general  statute  on  the  subject,  provided  that  suits 
should  be  brought  within  six  years  after  the  cause  of  action  had 
accrued,  and  not  after.  But  there  is  nothing  in  this  act  forbid- 
ding a  limitation  short  of  this  period,  by  the  stipulation  of  the 
parties.  It  only  prohibits  the  suit  after  the  six  years.  The 
common  law  gave  to  the  party  an  indefinite  time  to  "bring  an 
action.     The  act  simply  limited  the  time  to  the  given  period. 

There  might  be  some  force  in  the  argument  that  an  agree- 
ment to  extend  the  time  beyond  the  statutory  limit  was  against 
law  and  void,  but  there  is  none  as  respects  a  limitation  short  of 
it  Even  in  the  former  case  it  has  been  held,  notwithstanding 
the  positive  terms  of  the  act,  namely,  that  suits  should  be 
brought  within  six  years,  and  not  after^  that  the  benefit  of  the 
provision  may  be  waived  by  the  act  of  the  parties.  Wilk.  on 
Lim.  52,  53,  and  cases  there  cited.  This  may  be  done  during 
the  running  of  the  statute,  or  after  the  limitation  has  attached. 
Why  not,  then,  by  a  stipulation  in  the  contract  itself?  And 
why  may  not  the  limitation  be  restrained  in  the  same  way? 

We  cannot  doubt  that,  before  the  statute  of  21  Jac.  1,  it  was 
competent  for  the  parties,  by  a  clause  in  their  contract,  to  limit 
the  time  within  which,  in  case  of  a  breach,  an  action  should  be 
brought.     As  the  period  was  then  indefinite,  there  could  be  no 
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limit,  unless  it  was  thus  fixed.     There  is  nothing  in  the  act, 
necessarily  or  by  fair  construction,  taking  away  this  right 

The  case  of  an  agreement  to  refer  to  arbitration  is  not  anal- 
ogous. That  is  deemed  inoperative  on  the  ground  of  an  at- 
tempt to  oust  the  jurisdiction  of  the  courts.  Kill  v.  Hollister,  1 
Wils.  129;  Halfhide  v.  Fenning,  2  Bro.  C.  C.  336;  Watson  on 
Arb.  4,  7,  8.  And  even  that  case  was  at  first  a  matter  of  con- 
tradictory decision.  The  same  may  be  said  of  the  case  referred 
to  of  an  agreement  that  a  distress  for  a  rent-charge  shall  be  irre- 
pleviable. It  is  an  attempt  to  take  away  all  remedy  for  a  right 
that  is  regarded  as  incident  to  the  distress,  and  inseparable  from 
it.  Co.  Litt  145  6,  and  282  b;  Brae.  lib.  4,  p.  233  a  and  b. 
These  observations  are  also  applicable  to  the  case  of  an  agree- 
ment that  a  mortgage  shall  be  irredeemable. 

In  the  case  before  us  there  is  no  attempt  to  oust  the  jurisdic- 
tion of  the  courts  or  to  take  from  the  party  his  appropriate  rem- 
edy. The  condition  simply  requires  vigilance  in  the  pursuit  of 
the  remedy,  beyond  the  requirements  of  the  law.  The  jurisdic- 
tion of  the  court  to  administer  justice  in  the  given  case  is  not 
interfered  with. 

But  the  true  ground,  we  are  inclined  to  think,  upon  which 
the  clause  rests  and  is  maintainable,  is,  that  by  the  contract  of 
the  parties,  the  right  to  indemnity  in  case  of  loss,  and  the 
liability  of  the  company  therefor,  do  not  become  absolute,  un- 
less the  remedy  is  sought  within  the  year.  The  stipulation  goes 
to  the  right  as  well  as  to  the  remedy.  Indeed  the  time  within 
which  the  remedy  is  to  be  enforced  is  prescribed,  for  the  purpose 
of  reaching  and  regulating  the  rights  of  the  insured  under  the 
contract.  Although  the  condition  is  subsequent,  it  is,  if  lawful, 
as  operative  and  binding  as  a  condition  precedent;  and  that  it 
is  lawful,  as  well  as  a  very  essential  part  of  the  contract,  we 
cannot  doubt 

The  clause  contemplates  a  loss  about  which  a  controversy 
may  arise  between  the  insured  and  the  company,  and  in  respect 
to  which  the  right  to  indemnity  may  be  denied.  The  object 
was  not  to  foreclose  it  and  prevent  a  resort  to  the  proper  tribu- 
nal, but  to  compel  a  speedy  resort,  and  a  termination  of  the 
controversy,  while  the  facts  were  fresh  in  the  recollection  of  the 
parties  and  witnesses,  and  the  proofs  accessible. 
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While  it  is  not  perceived  to  be  at  all  injurious  to  the  rights 
of  the  insured,  it  is  manifestly  beneficial  to  the  company,  who 
stand  on  the  defensive  and  are  obliged  to  await  the  movements 
of  the  adversary  party. 

We  are  of  opinion,  therefore,  that  the  plea  is  a  good  answer 
to  the  bill. 

After  this  decision  the  bill  was  amended,  *  and  no  receiver  having  been  appointed 
bj  setting  oat  reasons  for  the  delay  in  in  his%  place,  the  case  proceeded  no  fur- 
bringing  the  suit,  and  the  case  was  re-    ther. 

argued,  but  the  reasons  were  held  in-        See  note  to  Williams  v.   Vermont  In*. 
sufficient.    Meantime  the  plaintiff  died,     Co.,  ante,  p.  629. 


Conover  vs.  The  Mutual  Insurance  Company  op  Albany.1 

(Court  of  Appeals,  New  York,*  April  Term,  1848.) 

Assignment.  —  Authority  of  Secretary.  —  Alienation.  —  Mortgage. 

The  authority  of  the  secretary  of  an  insurance  company  to  consent  to  an  assignment  for 
the  company  will  be  presumed  in  the  absence  of  proof  to  the  contrary.  And  even  if  evi- 
dence of  bis  authority  were  necessary,  proof  that  he  had  often  done  this  without  objec- 
tion would  be  sufficient. 

A  mortgage  held  not  an  alienation  within  the  statute  for  mutual  insurance  companies. 

Where  the  assured  has  mortgaged  the  property  insured  and  assigned  the  policy,  before  loss, 
to  the  mortgagee,  suit  upon  the  same  should  still  be  brought  in  the  name  of  the  party 
originally  insured. 

Assumpsit  tried  at  the  Albany  circuit  in  April,  1845,  before 
Parker,  C.  J.  The  action  was  on  a  policy  dated  July  22, 1836, 
by  which  the  defendants  insured  the  plaintiff  for  five  years, 
against  loss  or  damage  by  fire,  to  the  amount  of  $600  on  his 
dwelling- house,  No.  34  Van  Schaack  Street,  in  the  city  of  Al- 
bany, and  $66  on  his  wood-house  in  the  rear  of  the  dwelling. 
The  policy  contained  the  following  clause:  "  The  interest  of  the 
insured  in  this  policy  is  not  assignable  unless  by  consent  of 
the  company  manifested  in  writing,  in  pursuance  of  the  by-laws 
of  the  company,  and  the  same  to  be  indorsed  on,  or  annexed 
to  this  policy."  On  the  16th  of  May,  1837,  the  plaintiff  wished 
to  borrow  $500  from  one  Robert  Gridley,  and  proposed  to 
secure  him  by  a  mortgage  on    the  insured    property,  and  an 

*  1  Comst  290. 
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assignment  of  the  policy.  Gridley  was  willing  to  loan  the 
money  on  those  terms,  if  the  defendants  would  consent  to  an 
assignment  of  the  policy.  The  parties  called  and  informed  the 
secretary  of  the  company  of  their  arrangement  for  the  loan, 
and  the  secretary  thereupon  indorsed  and  signed  a  consent  that 
the  policy  be  assigned  to  Gridley.  The  plaintiff  and  Gridley 
thereupon  concluded  the  proposed  arrangement,  and  on  the  same 
day  the  policy  was  assigned  to  Gridley.  Evidence  was  given 
that  the  secretary  had  before  often  consented  to  the  assignment 
of  policies ;  but  there  was  no  by-law  or  written  resolution  of  the 
company  giving  him  authority  to  do  so. 

Oil  the  18th  of  August,  1838,  the  property  was  destroyed  by 
fire.  The  affidavit  which  was  furnished  as  a  part  of  the  pre- 
liminary proofs  was  made  by  Gridley,  and  stated,  among  other 
things,  the  assignment  of  the  policy  from  the  plaintiff  to  Grid- 
ley.  The  averment  in  the  declaration  concerning  the  affidavit 
was,  that  "the  said  plaintiff  did  deliver  unto  the  said  company 
an  affidavit  signed  with  his  own  hand,  and  verified  by  bis  own 
oath,  taken  before,"  &c.  The  defendants  made  an  objection  for 
variance,  which  the  judge  overruled,  and  the  defendants  ex- 
cepted. 

The  defendants  moved  for  a  nonsuit  on  the  ground,  1.  That 
there  was  no  proof  that  the  secretary  had  authority  to  consent 
to  the  assignment  2.  By  the  charter,  the  company  itself  could 
not  consent  to  the  assignment  without  a  compliance  with  the 
seventh  section  of  the  charter;  and  there  was  no  proof  of  a  com- 
pliance. And  3.  The  action  should  have  been  brought  in  the 
name  of  Gridley.  Motion  overruled ;  exception ;  and  verdict 
for  the  plaintiff.  The  defendants  move  for  a  new  trial  on  a  bill 
of  exceptions. 

JR.  W.  Peckham,  for  plaintiffs  in  error. 

M.  T.  Reynolds,  for  defendant  in  error. 

Johnson,  J.  "Whether  there  was  a  variance  between  the 
declaration  and  proof  is  not  material  to  inquire,  as  it  was  at 
tnost  only  such  an  one  as  the  circuit  jbdge  might  properly  disre- 
gard on  the  trial,  and  upon  which  no  bill  of  exceptions  will  lie. 
Mann  v.  Herkimer  Ins.  Co.  4  Hill,  187 ;  Mappa  v.  Pease,  15 
Wend.  669. 

The  more  material  inquiry  in  this  case  is  whether  the  consent 
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to  the  assignment  by  the  secretary,  Joice,  to  enable  the  plaintiff 
to  procure  a  loan  by  a  mortgage  upon  the  insured  property  w?s 
binding  upon  the  company.     For  if  that  is  not  so,  there  is  an 
end  to  this  suit.     The  facts  are  briefly  that  the  agent  or  attor- 
ney of  Gridley,  the  party  in  interest,  called  at  the  company's 
office  upon  Joice,  the  secretary,  the  person   regularly  in  attend- 
ance there  to  transact  their  business,  and  stated  to  him  that 
Gridley  proposed  to  loan  to  the  plaintiff,  Conover,  $500,  and 
take  a  mortgage  upon  the  .insured  property,  provided  hie  could 
obtain  the  consent,  of  the  company  to  the  assignment  of  the 
policy  as  security.     That  to  enable  the  parties  to  carry  out  their 
arrangement,  the  secretary  indorsed  the  consent  upon  the  policy. 
Whereupon  the  $500  were  advanced,  and  the  mortgage  and  as- 
signment executed.    Joice  testifies  that  he  was  in  the  habit  fre- 
quently of  giving  consent  to  the  assignment  of  policies  for  the 
same  purpose,  and  always  supposed  he  was  authorized  to  do  so 
by  the  by-laws  or  some  resolution  of  the  directors;  though  on 
looking  into  the  by-laws  and  minutes,  as  it  would  seem  for  the 
first  time,  on  the  trial,  for  some  evidence  of  such  authority,  he 
was  unable  to  find  it,  and  thence  concluded  none  such  had 
been  given.     It  further  appeared  on  the  trial  that  the  policy  of 
the  .president  of  the  company  had  also  been  assigned  to  secure 
the  payment  of  a  mortgage  upon  his  property  given  after  the 
insurance,  and  that  the  consent  was  indorsed  upon  it  in  the 
same  manner  as  the  one  in  question.     Also  upon    producing 
the  book  of  policies  where  memorandums  are  entered  of  such 
as -have  been  assigned,  tlje  consent  in  every  instance  was  found 
to  have  been  indorsed  by  the  secretary,  Joice.     Most  of  this 
evidence  was  objected  to  as  improper.    But  I  think  it  was  prop- 
erly admitted,  for  the  purpose  of  shpwing  not  only  who  was  in- 
trusted with  the  company's  business,  but  the  manner  in  which 
transactions  of  this  character  had  been  uniformly  conducted. 

Some  evidence  was  introduced  on  the  part  of  the  defendant 
below  to  show  that  these  acts  of  their  secretary  were  never 
brought  to  the  knowledge  of  the  board  of  directors,  or  received 
their  formal  ratification.  And  it  is  insisted  that  inasmuch  as 
the  board  never,  by  any  formal  act,  gave  their  sanction,  and  the 
by-laws  required  the  consent  in  writing  of  the  directors  to  any 
conditional  alienation  by  mortgage  subsequent  to  the  insurance, 
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the  consent  in  this  case  was  unauthorized  and  void.  I  cannot 
subscribe  to  this  doctrine.  The  directors  were  bound  to  kuow 
the  uniform  course  pursued  by  their  sole  agent  in  the  trans- 
action of  their  business  at  their  office,  especially  where  regular 
entries  of  his  acts  were  made  in  their  books,  and  they  must  be 
held  responsible  on  the  ground  of  a  tacit  assent  and  approval, 
unless  they  can  show  that  by  a  strict  vigilance  and  scrutiny  into 
his  acts  they  were  unable  to  ascertain  the  course  he  was  pursu- 
ing, and  could  not  therefore  arrest  it  or  put  the  public  upon  their 
guard.  It  is  enough,  it  seems  to  me,  that  here  the  party  in  in- 
terest went  to  the  sole  place  where  the  business  of  the  company 
was  transacted,  and  procured  what  was  intended  on  all  hands 
to  be,  and  I  think  in  effect  was,  an  assent  to  the  execution  of  the 
mortgage,  as  well  as  the  assignment  of  the  policy  from  one  of  the 
principal  officers  having  the  sole  charge  of  the  business,  and 
that  too  in  the  same  form  as  it  bad  been  frequently  done  there, 
Bank  of  Vergennes  v.  Warren^  7  Hill  91. 

Incorporated  companies  whose  business  is  necessarily  con- 
ducted altogether  by  agents,  should  be  required  at  their  peril 
to  see  to  it  that  the  officers  and  agents  whom  they  employ,  not 
only  know  what  their  powers  and  duties  are,  but  that  they  do 
not  habitually  and  as  a  part  of  their  system  of  business  tran 
scend  those  powers.  How  else  are  third  persons  to  deal  with 
them  with  any  degree  of  safety?  They  can  have  no  access  to 
the  by-laws  and  resolutions  of  the  board,  and  no  means  of 
judging  in  the  particular  instance  whether  the  officer  is  oris  not 
within  the  prescribed  limits. 

All  that  Gridley  can  be  supposed  to  have  known  in  the  case 
before  us  would  be  derived  from  the  face  of  the  policy.  There 
he  would  only  learn  that  the  interest  of  the  insured  therein 
was  not  assignable  without  the  consent  of  the  company  man- 
ifested in  writing,  in  pursuance  of  the  by-laws,  and  indorsed 
upon  the  policy.  He  accordingly  repairs  to  the  office  where  he 
had  a  right  to  suppose  he  could  have  the  consent  manifested  and 
indorsed  in  the  proper  form.  It  is  done  according  to  the  system 
and  in  the  form  adopted  and  uniformly  pursued  there  by  an 
officer  having  charge  of  the  business,  and  who  supposed  this 
peculiarly  within  his  province.  In  the  faith  that  all  is  right, 
he  advances  his  money  and  receives  his  mortgage  and  assign- 
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merit  No  objection  is  made  to  this  or  numerous  similar  trans- 
actions, and  even  after  the  fire,  payment  is  refused  upon  an  en- 
tirely different  ground.  Clearly,  as  it  seems  to  me,  the  company 
are  not  now  at  liberty  to  dispute  or  deny  the  authority  of  their 
secretary  to  indorse  the  consent  in  question.  The  objection 
that  the  execution  of  the  mortgage  avoided  the  policy  was  not 
distinctly  made  on  the  trial.  But  had  it  been  made  there  as  dis- 
tinctly as  it  is  here  it  could  have  been  of  no  avail,  as  it  suffi- 
ciently appears  that  the  only  object  the  company  could  have  in 
giving  the  consent  was  to  enable  Conover  to  borrow  money  by 
a  mortgage  upon  the  insured  property. 

Nor  are  we  called  upon  to  decide  whether  the  absolute  aliena- 
tion by  Conover  after  the  assignment  of  the  policy  is  a  good 
defence,  as  the  point  was  not  raised  upon  the  trial.  But  if  we 
were,  I  do  not  see  how  the  interest  of  Gridley,  the  assignee, 
could  be  affected  by  it.  Traders'  Ins.  Co.  v.  Roberts,  9  Wend. 
404.     The  judgment,  I  think,  should  be  affirmed. 

Gray,  J.  One  ground  of  the  motion  for  a  nonsuit  made  on 
the  trial  was,  that  there  was  no  proof  that  the  secretary  of  the 
company  had  authority  to  consent  to  the  assignment  of  the 
policy  of  insurance.  On  this  point  I  cannot  entertain  a  doubt 
that  the  evidence  was  pertinent  and  sufficient  to  carry  the  cause 
to  the  jury,  and  the  jury  having  found  in  favor  of  the  existence 
of  the  authority,  their  verdict  is  conclusive  as  to  this  branch  of 
the  case. 

It  was  insisted,  on  the  part  of  the  plaintiffs  in  error,  that  the 
mortgage  given  by  the  defendant  in  error  to  Gridley  was  an 
alienation  of  the  property  insured  within  the  meaning  of  the 
seventh  section  of  the  act  according  to  which  this  company 
was  incorporated  (Stat.  1836,  p.  44,  §  7),  and  therefore  that  it 
avoided  the  policy.  The  language  is,  "  Whenever  any  property 
insured  with  this  corporation  shall  be  alienated  by  sale  or 
otherwise,  the  policy  shall  thereupon  be  void,"  &c.'  The  legis- 
lature without  doubt  used  the  word  in  the  ordinary  sense  which 
belongs  to  it,  and  it  seems  to  me  quite  clear  that  it  does  not 
embrace  a  mortgage  which  creates  but  a  lien  or  security,  and 
does  not  transfer  the  title. 

Nor  did  the  policy  become  void  by  reason  of  the  thirteenth 
by-law  of  the  company,  requiring,  when  a  mortgage  is  given 
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by  the  insured,  that  he  shall  make  a  written  representation 
thereof  to  the  company.  It  may  fairly  be  presumed  from  the 
evidence  in  the  case,  and  the  jury  have  so  found,  that  this 
requirement  was  complied  with,  or  that  it  was  dispensed  with 
by  the  authority  of  the  company. 

If  the  giving  of  the  mortgage  by  the  insured  had  been  an 
alienation  of  the  property  within  the  seventh  section  of  the  act, 
the  action  would  have  to  be  brought  in  the  name  of  the  as- 
signee of  the  policy ;  but  as  the  case  was  not  within  that  sec- 
tion, the  suit  was  properly  brought  in  the  name  of  Conover. 
Jessel  v.  Williamsburgh  Ins.  Co.  3  Hill,  88 ;  Mann  v.  Herkimer 
Ins.  Co.  4  Hill,  187. 

I  see  no  error  in  the  judgment,  and  am  of  opinion  that  the 
same  should  be  affirmed.  Judgment  affirmed. 


The  following  is  the  opinion  of  the  court 
below : 1  — 

By  the  Court,  Bronson,  C.  J:  The 
circuit  judge  had  a  discretion  to  disregard 
the  variance  as  amendable,  and  for  the 
exercise  of  that  discretion  a  bill  of  excep- 
tions will  not  lie.  2  R.  S.  406,  §  79 ; 
Mappa  v.  Pease,  15  Wend.  669;  Mann 
v.  Herkimer  Mutual  Ins.  Co.  4  Hill,  187. 

There  was  sufficient  evidence  to  carry 
the  cause  to  the  jury  on  the  question  of 
authority  in  the  secretary  to  consent  to 
the  assignment  of  the  policy.  Although 
he  had  no  written  authority,  he  had  often 
given  consent  in  other  cases,  and  the  jury 
could  not  but  have  found,  upon  the  evi- 
dence,, that  what  he  did  had  been  ap- 
proved by  the  company.  And  besides,  it 
was  enough  that  the  secretary  was  a 
principal  officer  or  agent  of  the  company, 
and  that  he  gave  the  consent  on  applica- 
tion for  that  purpose,  at  the  place  where 
the  company  transacted  its  business.  His 
authority  should  be  presumed  until  the 
contrary  appears.  Bank  of  Vergennes  v. 
Warren,  7  Hill,  91 .  If  the  case  of  Dawes 
v.  The  North  River  Ins.  Co.  7  Cowen,  462, 

1  3  Denio, 


must  be  considered  as  laying  down  a 
different  doctrine,  we  feel  constrained  to 
say  that  the  decision  cannot  be  supported. 

The  defendants  insist  that  the  mort- 
gage to  Grid  ley  was  an  alienation  of  the 
insured  property  within  the  meaning  of 
the  seventh  section  of  the  charter  of  the 
company.  Statutes  of  1836,  p.  315,  and 
44.  But  we  tlu'nk  otherwise.  The  aliena- 
tion spoken  of  iu  the  statute  is  an  abso- 
lute transfer  of  the  title  to  the  property. 
The  mortgage  only  created  a  lien  on  the 
land  for  the  security  of  a  debt. 

If  the  case  had  been  within  the  seventh 
section  of  the  charter,  the  action  should 
have  been  brought  in  the  name  of  Grid- 
ley..  Mann  v.  The  Herkimer  Ins.  Co., 4 
Hill,  187.  But  as  the  case  was  not  within 
that  section,  the  action  was  necessarily 
brought  in  the  name  of  Conover,  though 
for  the  benefit  of  Gridley.  Jesse/  v.  Th* 
Williamsburgh  Ins.  Co.  3  Hill,  88. 

There  was  no  error  on  the  trial. 

New  trial  denied. 

See  also  Slocum  r.  Fairchild,  7  Hill, 
292. 

254  (1846). 
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Jeremiah    Tittemore  vs.  The  Vermont   Mutual   Fire   In- 
surance Company.1 

(Supreme  Court,  Vermont,  April  Term,  1848.) 

Alienation.  —  Mortgage.  —  Conditional  Sale. 

Under  the  twelfth  section* of  the  statute  incorporating  the  Vermont  Mutual  Fire  Insurance 
Company,  which  provides  that,  when  any  house  or  other  building  shall  be  alienated  by 
sale  or  otherwise,  the  policy  shall  thereupon  be  void,  a  sale  of  the  premises,  with  a  mort- 
gage taken  back  to  secure  the  payment  of  the  purchase  money,  is  to  be  treated  as  an 
alienation  avoiding  the  policy,  even  though  it  be  provided  that  the  mortgagee  shall 
retain  the  possession  until  the  purchase  money  is  paid. 

Bat  where  the  holder  of  the  policy  executed  a  warranty  deed  of  the  premises,  and  at  the 
same  time  received  back  a  deed  of  the  same  premises,  with  a  condition  annexed,  that 
if  the  grantor  in  that  deed  should  pay  to  the  grantee  the  sum  of  $2,000  within  three 
years,  and  should  allow  the  grantee  in  that  deed  to  retain  possession  of  the  premises 
until  that  sum*  should  be  paid,  then  the  second  deed  should  be  void,  otherwise  in  force, 
and  it  appeared  that  the  grantor  in  the  second  deed  never,  in  any  form,  agreed  to  pay 
the  sum  mentioned,  bat  it  was  wholly  optional  with  him  whether  to  do  so  or  not,  it  was 
held,  that  this  amounted  merely  to  a  conditional  sale,  and  was  not  such  an  alienation  as 
would  avoid  the  policy. 

And  it  was  also  held,  that  the  two  deeds  being  executed  at  the  same  time,  constituted  parts 
of  an  entire  contract,  and  were  to  receive  the  same  construction  as  if  the  condition  con- 
tained in  the  second  deed  had  been  inserted  in  the  first  deed. 

Assumpsit  upon  a  policy  of  insurance.  Plea,  the  general 
issue,  and  trial  by  jury,  November  term,  1847.  Redfield,  J., 
presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  policy  declared 
upon,  which  was  dated  August  6,  1842,  and  insured  to  the 
plaintiff  the  *um  of  $1,200.  upon  his  house  and*  shed,  repre- 
sented unincumbered,  and  other  property  connected  therewith, 
for  the  term  of  six  years.  The  policy  was  made  subject  to  the 
provisions  of  the  statute  incorporating  the  company,  and  by 
the  tenth  section  of  that  statute  it  was  provided,  that  the  policy 
should  be  binding  in  all  cases  where  the  assured  has  a  title  in 
fee  simple,  unincumbered,  to  the  building  or  buildings  insured, 
and  to  the  land  covered  by  the  same ;  but  that,  if  the  assured 
have  a  less  estate  therein,  or  if  the  premises  be  incumbered,  the 
policy  shall  be  void,  unless  the  true  title  of  the  assured  and  the 
incumbrance  of  the  premises  be  expressed  therein,  and  in  the 
application  therefor ;  and  by  the  twelfth  section  of  the  same 

1  20  Vt.  546. 
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statute  it  was  provided,  that  when  any  house  or  other  building 
shall  be  alienated  by  sale  or  otherwise,  the  policy  shall  there- 
upon be  void,  and  be  surrendered  to  be  cancelled  ;  provided 
that  the  grantee,  or  alienee,  might  have  the  policy  transferred 
to  him,  by  complying  with  certain  forms  and  conditions.  The 
plaintiff's  loss  by  fire  happened  in  March,  1846.  The  only 
questions  made  in  the  case  were  in  reference  to  an  alleged 
alienation  of  the  insured  premises  by  the  plaintiff. 

A  deed   from  the  plaintiff  to  Philip  Van  D*  Waters,  dated 
January  28,  1842,  and  conveying  the  insured  premises  in  the 
common  form  of  a  deed  with  warranty,  was  given  in  evidence. 
Also,  a  deed  from  Philip  Van  IF  Waters  to  the  plaintiff,  bearing 
the  same  date,  and  conveying  the  same  premises,  which  was  also 
in  the  common  form  of  a  deed  with  warranty,  with  this  condi- 
tion annexed  :  "  Provided,  nevertheless,  if  I,  the  said  Philip  Van 
D'Waters,  my  heirs,  executors,  administrators,  or  assigns,  shall 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  Jeremiah 
Tittemore,  his  heirs,  executors,  or  assigns,  the  sum  of  $2,000 
in  three  years  from  date,  and  allow  the  said  Jeremiah  Titte- 
more to  hold  the  peaceable  possession  until  said  sum  is  fully 
paid,  then  this  deed  to  be  void,  otherwise  to  be  and  remain 
in  full  force  and  effect.,,     Also,  the  deposition  of   Philip  Van 
D' Waters,  who  testified  that  the  two  deeds  were  executed  at 
the  same  time,  and  as  part  of  the  same  transaction,  and  that 
he  did  not  become  bouud  to  pay  to  the  plaintiff  the  sum  ex- 
pressed in  the  proviso  to  the  second  deed,  or  any  other  sum,  or 
promise  to  pay  the  same,  otherwise  than  by  said  proviso,  and 
that  he  never  did  pay  any  part  thereof,  and  that  he  never  made 
any  other  agreement  with  the  plaintiff  respecting  the  land  than 
is  expressed  in  the  second  deed  and  proviso.     Also,  the  deposi- 
tion of  Benjamin  Peake,  who  testified  that  the  two  deeds  were 
executed  on  the  same  day,  but  at  different  hours,  the  first  in 
the  morning  and  the  second  in  the  afternoon,  and  that  he  took 
the  acknowledgment  of  both  as  justice  of  the  peace. 

The  court  charged  the  jury,  that  they  might  regard  both 
deeds  as  one  transaction  if  they  were  so  intended  by  the  par- 
ties, and  that,  in  that  state  of  facts,  there  was  no  alienation 
within  the  meaning  of  the  act  of  incorporation,  if  they  believed 
all  the  testimony  in  regard  to  the  transaction. 
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Verdict  for  plaintiff.     Exception  by  defendants. 

Smalley,  for  plaintiff. 

O.  H.  Smith  8f  C.  W.  Prentiss,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  The  plaintiff,  it  is  not  doubted,  had,  at  the  time 
this  policy  of  insurance  was  effected,  a  fee  simple  unincum- 
bered estate  in  the  house  and  shed,  for  the  destruction  of  yvhicb 
by  fire  this  action  was  brought,  as  also  in  the  land  on  which 
they  stood,  so  that  the  contract  assumed  legal  validity  in  the 
outset,  in  accordance  with  the  intentions  of  the  parties,  and  in 
pursuance  of  the  provisions  of  the  tenth  section  of  the  statute 
incorporating  the  company.  The  policy  covered  a  period  of 
six  years  from  its  date,  which  was  August  6,  1842;  and  in 
March,  1846,  the  buildings,  together  with  a  quantity  of  personal 
property  comprised  in  the  policy,  were  destroyed  by  fire,  of 
which  seasonable  notice  was  given  to  the  proper  officers.  The 
defendants  declined  to  settle  and  adjust  this  loss,  and  now 
resist  a  recovery  solely  on  the  ground  of  the  conveyance  by  the 
plaintiff  to  Van  D' Waters  of  the  insured  premises  in  January, 
1843,  and  the  reconveyance  from  the  latter  to  the  former  of  the 
same  date. 

These,  it  is  insisted,  constituted  an  alienation  of  the  property 
within  the  true  intent  and  meaning  of  the  twelfth  section  of 
the  statute,  which  provides  that,  when  any  house,  or  building, 
shall  be  alienated  by  sale  or  otherwise,  the  policy  shall  there- 
upon be  void,  and  be  surrendered  to  the  directors  to  be  can- 
celled. The  plaintiff  does  not  claim  exemption  from  the  just 
consequences  of  the  transaction,  whatever  they  are,  by  reason 
of  the  proviso  to  the  section  referred  to,  which  contemplates  a 
transfer  to  the  grantee  of  all  legal  rights  under  the  contract 
upon  compliance  with  certain  conditions  and  formalities,  none 
of  which  were  observed  in  the  present  instance. 

The  main  effort  on  the  part  of  the  defendants'  counsel  has 
been  to  show  that  the  reconveyance  from  Van  D'Waters, 
though  of  the  same  date  as  the  deed  to  him,  bad  not  the  effect 
of  revesting  the  fee  of  the  land  in  Tittemore,  but  was  a  mort- 
gage conveyance,  in  usual  form,  intended  to  secure  the  pay- 
ment of  the  purchase  money ;  and  that,  though  not  paid  by  the 
time  limited,  yet  an  equitable  estate  remained  in  the  mortgagor, 
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until  a  decree  of  foreclosure  should  put  an  end  to  it  Assuming 
this  to  be  correct,  they  infer  that  an  alienation  by  sale  took 
place,  and  that,  ipso  facto,  by  the  very  terms  of  the  statute, 
which  is  to  be  taken  and  deemed  a  part  of  the  contract,  being 
expressly  referred  to,  the  policy  became  void  ;  and  that  even  if 
the  strict  principles  of  the  ancient  law  were  to  be  applied  to 
this  case  without  the  modifications  which  courts  of  equity  hare 
introduced  into  the  law  of  mortgages,  and  the  plaintiff  by  the 
lapse  of  three  years,  without  the  payment  of  the  $2,000,  were 
to  be  considered  as  restored  to  his  full  and  absolute  dominion 
over  the  premises,  before  the  destruction  thereof,  the  liability  of 
the  corporation  would  not  thereby  be  revived. 

I  am  not  disposed  to  controvert  this.last  proposition.  Upon 
a  clear  and  distinct  alienation  being  made,  though  no  actual 
surrender  of  the  policy  to  be  cancelled  may  have  followed,  I 
am  inclined  to  think  the  contract  ceases  to  have  any  binding 
force,  so  that  a  repurchase  of  the  premises  before  loss  would 
have  no  effect  in  restoring  vitality  to  it. 

The  question  then  recurs,  Was  here  an  alienation  by  sale? 
It  was  undoubtedly  such,  if  an  alienation  at  all.  There  is  noth- 
ing to  bring  the  case  within  the  operation  of  any  other  mode  of 
alienation. 

There  can  be  no  question  that  the  deed  from  Tittemore  to 
Van  D' Waters,  taken  by  itself,  imports  a  sale.  It  is  a  regular 
warranty  deed  of  lot  No.  109,  in  Highgate,  on  which  it  is  ad- 
mitted the  buildings  in  question  were  situated,  conveying  the 
title  in  fee.  But  simultaneously  with  this  conveyance  is  a  re- 
conveyance in  the  same  form,  with  a  proviso  or  condition  an- 
nexed thereto,  that  if  the  grantor  should,  within  three  years 
from  that  time,  pay  or  cause  to  be  paid  to  the  grantee  $2,000, 
and  allow  the  latter  to  hold  the  peaceable  possession  iu  the 
mean  time,  then  the  deed  was  to  be  void. 

So  far  as  the  deeds  are  concerned,  the  transaction  is  in  the 
usual  form  of  a  sale  of  real  estate,  with  an  express  lien  upon 
the  property  to  secure  the  payment  of  the  money.  But  in  one 
important  particular  it  departs  from  the  usual  form,  that  is,  in 
omitting  the  execution  of  any  note,  or  bond,  or  other  written 
evidence  of  the  indebtedness  created  by  the  sale.  There  was 
not,  in  the  present  case,  it  seems,  even  a  verbal  agreement  to  pay 
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the  $2,000.  There  is  nothing  from  which  we  can  infer  an  in- 
debtedness on  the  part  of  Van  D' Waters,  which  would  impose' 
a  personal  duty,  or  subject  him  to  a  personal  remedy  for  the 
paymfent,  unless  it  be  implied  from  the  word  "  pay  "  used  in  the 
clause  of  defeasance.  That  phrase,  however,  is  equally  appro- 
priate to  describe  the  completion  of  a  contract  of  purchase  left 
wholly  optional  with  the  purchaser  as  where  it  is  otherwise. 

A  doubt  has  been  suggested  whether,  if  this  could  be  com- 
prehended in  the  class  of  ordinary  sales,  with  mortgage  security 
for  payment,  it  necessarily  follows  that,  until  payment  is  made, 
or,  at  any  rate,  until  payment  falls  due,  it  should  be  regarded  as 
an  alienation  within  the  meaning  of  the  act  of  incorporation. 
Were  we  to  apply  merely  the  ancient  legal  principles  of  a  mort- 
gage to  the  case,  there  would  be  certainly  plausibility  in  hold- 
ing that  the  fee  of  the  land  remained  all  the  time  in  the  plaintiff, 
—  that  at  most  an  inchoate  contingent  interest  was  created, 
which,  on  payment  of  the  stipulated  price  by  the  time  limited, 
would,  by  virtue  of  the  original  conveyance,  ripen  into  a  perfect 
title.  But  mortgages,  when  any  independent  indebtedness  ex- 
ists, —  for  I  have  no  doubt  a  mortgage  may  exist  without  any 
such  indebtedness,  —  have  long  been  here,  as  everywhere,  re- 
garded as  a  pledge  of  real  estate  as  security  for  the  debt.  The 
legal  title,  for  most  purposes,  even  after  condition  broken,  is 
treated  as  still  in  the  mortgagor,  until  a  final  foreclosure. 

Nor  would  the  circumstances  that,  in  this  case,  a  clause  was 
inserted,  allowing  to  the  mortgagee  possession  of  the  premises, 
to  which,  without  such  a  clause,  he  would  not  be  entitled  until 
cfcfault  of  payment,  affect  the  question  now  under  considera- 
tion, as  the  right  to  immediate  possession,  unless  prevented  by 
statute  or  express  agreement,  belongs  to  the  mortgagee.  Look- 
ing at  the  matter  in  the  point  of  light  in  which  it  is  viewed 
by  the  courts,  by  the  community,  and  it  is  to  be  presumed  by 
the  legislature,  I  should  have  had  no  difficulty  in  saying  that, 
if  this  transaction  be  not  plainly  distinguished  from  the  ordinary 
one  of  a  sale  upon  a  credit  of  three  years,  with  the  usual  lien 
upon  the  premises  as  security  for  ultimate  payment,  it  ought  to 
be  regarded  as  an  alienation,  and  consequently  a  forfeiture  of 
all  right  of  action  under  the  policy  of  insurance. 

But  we  are  satisfied  that  this  cannot  be  fairly  ranged  under 
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the  head  of  mortgages.  Taken  in  connection  with  the  deposi- 
tions of  Van  D' Waters  and  Peake,  it  is  evident  that  no  obli- 
gation existed,  on  the  part  of  the  former,  to  pay  the  $2,000, 
which  could  be  enforced  by  suit.  It  was  wholly  optional  with 
hi ra^  whether  to  pay  it,  and  thus  perfect  his  title  to  the  property, 
or  omit  to  do  so,  in  which  case  all  things  would  remain  as  be- 
fore  any  contract  was  made.  The  absence  of  any  express  stip- 
ulation to  pay,  together  with  the  renunciation  of  all  rights  to 
the  possession  until  the  title  should  be  acquired  by  actual  pay- 
ment, are,  in  our  opinion,  decisive  indications  that  the  parties 
intended  a  conditional  sale. 

Both  instruments  being  executed  simultaneously  may  well  be 
regarded  as  constituting  one  entire  contract,  to  be  construed 
precisely  as  it  would  be  were  a  similar  condition  inserted  in  the 
deed  from  Tittemore  to  Van  D*  Waters.  In  one  case  the  pay- 
ment of  the  money  would  constitute  a  condition  precedent, 
without  which  no  title  would  pass;  in  the  other,  the  reconvey- 
ance is  perfect  in  form,  subject  only  to  be  rendered  inoperative 
by  a  condition  subsequent.  It  is  a  mere  matter  of  formal  ar- 
rangement    In  substance  there  is  no  difference. 

The  case  of  Porter  v.  Nelson,  4  N.  H.  130,  is  much  in  point 
In  that  case  a  conveyance  was  made  for  the  purpose  of  effect- 
ing a  sale  of  the  farm  by  the  efforts  of  the  grantee,  and,  to  se- 
cure the  owner,  the  grantee  reconveyed  immediately,  with  a 
condition  that  the  reconveyance  should  be  of  no  effect  in  case 
the  original  grantee  paid  the  sum  of  $2,000,  it  being  under- 
stood by  the  parties,  that  any  excess  above  that  sum  for  which 
the  farm  might  be  sold  should  be  retained  by  the  grantee  for  ffis 
trouble.  This,  in  form,  was  a  mortgage,  and  exactly  the  form 
adopted  here ;  but  it  was  held  not  to  be  a  mortgage  in  fact 
The  case  was  a  stronger  one  than  the  present,  inasmuch  as  both 
plaintiff  and  defendant  (the  latter  was  not  the  grantee  but  an 
assignee  of  the  grantor)  had  treated  the  reconveyance  as  a 
mortgage.  The  case  of  Page  v.  Foster,  7  N.  H.  392,  is  similar 
in  principle;  where,  whether  a  mortgage  or  not  is  made  to  de- 
pend on  the  inquiry,  whether  a  debt  existed  for  which  the  party 
had  a  remedy  independent  of  the  conveyance. 

The  case  of  Stetson  v.  Mass.  Mutual  Fire  Ins.  Co.  4  Mass* 
330,  fully  recognizes  the   propriety  of  considering   successive 
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deeds,  and  other  legal  instruments,  as  part  of  one  entire  con- 
tract, for  the  purpose  of  carrying  into  effect  the  true  intention 
of  the  parties.  The  defendants  there  set  up  in  defence,  that 
the  plaintiff  had  conveyed  a  moiety  of  the  insured  premises  in 
fee,  reserving  a  terra  of  seven  years  to  one  Harris,  averring 
that  the  trustees  of  the  company  on  that  account  had  declared 
the  policy  void.  By  the  replication  it  appears  that  Harris  im- 
mediately reconveyed  to  the  plaintiff  in  mortgage,  to  secure 
an  acknowledged  debt,  and  thereupon  the  plaintiff  demised  to 
Harris  and  another  person  the  premises  for  seven  years,  reserv- 
ing rent.  The  whole  was  regarded  as  a  conditional  sale  after 
the  expiration  of  seven  years.  The  court,  it  is  true,  thought 
that  neither  under  the  rules  of  the  company,  which  differed  es- 
sentially from  the  clause  under  which  the  question  arises  here, 
nor  by  virtue  of  the  common  law  principle  which  denies  to  the 
insured  a  right  to  recover,  if  the  property  insured  have  been  alien- 
ated before  loss,  was  the  plaintiff's  right  to  recover  affected.  I 
infer  from  the  reasons  and  grounds  of  the  decision,  as  stated  by 
Judge  Sewall,  that,  had  there  been  there,  as  there  subsequently 
was  (Jackson  v.  Mass.  Mut.  F.  Ins.  Co.  23  Pick.  418),  a  rule  or 
by  law,  almost  literally  like  the  clause  now  in  question,  it  would 
have  interposed  no  objection  to  a  recovery  for  the  whole  loss. 

The  case  of  Bigelow  v.  Kinney,  3  Vt.  363,  affords  an  example 
in  this  court  of  construing  a  deed  of  conveyance  and  a  mort- 
gage back  as  constituting  parts  of  one  contract,  when  contem- 
poraneous, so  that  one  party,  an  infant,  could  not  be  allowed  to 
affirm  one  instrument  and  disaffirm  the  other.  Later  author- 
ities go  somewhat  farther,  and  dispense  with  absolute  identity 
of  time,  in  the  assertion  of  this  principle.  Lovering  v.  Fogg, 
18  Pick.  640. 

As  we  construe  this  contract,  then,  as  no  part  of  the  $2,000  was 
paid  or  tendered,  within  the  time  limited,  whatever  prospective 
conditional  interest  Van  D' Waters  ever  had  in  the  premises  had 
ceased,  before  the  destruction  of  the  property,  and  the  fee  of  the 
land  never  having  been  out  of  the  plaintiff, — for  I  do  not  regard 
a  conveyance  and  reconveyance,  when  simultaneous,  as  divest- 
iug  him  of  title  at  all,  —  there  was  no  alienation,  which,  by  the 
terms  of  the  statute,  could  vitiate  the  policy. 

Upon  the  views  herein  indicated,  with  respect  to  the  true 
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character  of  this  transaction,  it  will  hardly  be  pretended,  that  a 
mere  contingent  interest,  a  naked  right  to  purchase  and  appro- 
priate the  property  on  payment  of  a  certain  sum  by  a  given 
time,  unaccompanied  by  possession,  or  any  right  to  the  posses- 
sion, in  the  mean  time,  presents  a  case  within  this  clause  of  the 
statute.  It  has  been  determined,  both  in  New  York  and  Mas- 
sachusetts, that  a  conveyance  in  mortgage,  under  clauses  of 
similar  import,  does  not  avoid  the  policy.  Jackson  v.  Mass. 
Mut.  Fire  Ins.  Company,  cited  above.  Conover  v.  Mut.  Ins.  Co. 
of  City  and  County  of  Albany,  3  Denio,  254. 

There  is  as  little  ground  to  contend  that  by  tfce  principles  of 
the  common  law,  which  prohibits  a  recovery  upon  a  wagering 
policy,  where  the  insured  never  had  any  interest,  or  where  the 
insured,  previous  to  the  loss,  has  assigned  and  transferred  his 
interest  to  another,  the  plaintiff  is  precluded  from  recovering. 
Even  as  a  mortgagee,  he  would  have  a  substantial  insurable 
interest.     Swift  et  al.  v.  VL  M.  F.  Ins.  Co.  18  Vt.  305. 

The  judgment  of  the  court  is  affirmed. 


Gilbert  vs.  The  National  Insurance  Company.1 

(Queen's  Bench,  Ireland,  May  2,  1848.) 

Pleading. —  Warranty. 

In  a  declaration  on  a  policy  of  insurance  against  fire,  an  averment  that  the  premfees 

insured  were  the  property  of  the  plaintiff  is  unnecessary. 
A  statement  in  the  policy,  that  the  premises  insured  were  the  property  of  the  plaintiff,  doe* 

not  amount  to  a  warranty. 

Covenant  upon  a  policy  of  insurance.  The  declaration  set 
forth  a  policy  deed  poll,  made  the  23d  of  June,  1847,  reciting 
that  the  plaintiff  had  paid  the  sum  of  seventeen  shillings  and 
sixpence  unto  the  secretary  of  the  corporation,  and  had  agreed 
to  pay  or  cause  to  be  paid  unto  them  the  entire  sura  of  seven- 
teen shillings  and  sixpence  yearly  during  the  continuance  of 
the  policy,  for  insuring  from  loss  or  damage  by  fire  the  sum  of 
,£350 ;  that  is  to  say,  £250  on  the  buildings  of  his,  the  said 

*  12  Irish  Law,  143. 
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plaintiff's,  cottage,  stable,  and  offices  adjoining,  situate  at,  &c, 
£100  on  the  building  of  a  barn  near  to,  but  detached  from,  the 
above,  and  which  said  buildings  were  in  said  deed  poll  described 
as  thatched  ;  and  it  was  made  known  by  the  said  deed  poll  or 
policy,  that  from  the  date  of  the  policy  until  the  23d  of  June, 
1848,  and  so  long  as  the  plaintiff  should  pay  or  cause  to  be 
paid,  the  sum  of  seventeen  shillings  and  sixpence,  and  the  cor- 
poration should  agree  to  accept  the  sum,  the  stock  and  funds  of 
the  corporation  should  be  subject  and  liable  to  pay  the  plaintiff, 
or  his  executors,  administrators,  or  assigns,  all  damage  and 
loss  which  he,  the  plaintiff,  should  suffer  by  fire,  not  exceeding 
£350. 

The  declaration  then  set  forth  the  several  conditions  or  pro- 
posals on  which  the  policy  was  effected;  then  stated  that  the 
said  cottage,  stable,  and  offices  were  consumed  by  fire  on  the 
28th  of  July,  1847,  and  that  the  plaintiff  had  thereby  sustained 
damages  to  the  amount  of  £250.  It  then  averred  that  nothing 
had  been  done  in  contravention  of  the  proposals;  that  notice  of 
the  destruction  of  the  property  by  fire  was  given  to  the  com- 
pany, and  a  particular  account  of  the  damage  sustained  thereby 
by  the  plaintiff,  and  an  offer  to  prove  it  and  to  arbitrate;  and 
assigned  breach  in  the  usual  form. 

General  demurrer  to  this  declaration. 

Barlow  (with  whom  was  Brewster),  in  support  of  the  demur- 
rer. The  only  point  relied  on  in  this  case  is,  that  the  plaintiff 
has  not  in  his  declaration  averred  that  the  premises  therein 
stated  to  be  insured  and  destroyed  by  fire  were  bis  at  the  tirne 
when  the  policy  was  effected,  or  that  he  was  interested  in  thern 
then,  or  at  the  time  they  were  so  destroyed  by  the  fire.  The 
policy  of  insurance  states  that  the  premises  were  the  property 
of  the  plaintiff;  that  is  an  express  warranty,  and  the  plaintiff 
not  having  averred  it  in  his  declaration,  the  declaration  is  de- 
murrable. Lothian  v.  Henderson;1  DeHahn  v.  Hartley;2  Wool-, 
mer  v.  Muilnum?  The  eighth  condition  stated  in  the  declara-. 
tion  —  namely,  that  if  any  person  shall  insure  his  house,  goods, 
&c.,  and  describe  the  same  otherwise  than  they  really  are,  the 
policy  is  to  be  void  —  shows  that  the  company  contemplated 
effecting  a  policy  with  the  owner  of  the  property  only.     In  The 

1  3  B.  &  P.  499.  2  1  T.  Rep.  843.  •  3  Burr.  1419. 
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British  Commercial  Insurance  Company  v.  Magee}  it  was  held 
that  it  was  not  necessary  for  the  plaintiff  to  have  an  interest  in 
the  life  he  insured ;  but  that  is  contrary  to  decided  cases  in 
England.  Cousins  v.  Nantes.2  All  the  precedents,  without  ex- 
ception, state  an  interest  in  the  plaintiff;  that  is  in  the  nature 
of  a  condition  precedent,  and  the  performance  of  it  should  have 
been  averred.  Collins  v.  Gibbs;z  The  Mayor  of  SaJford  v. 
Ackers;*  Fryer  v.  Coombs ;6  Thompson  v.  Withers;*  Vincent  v. 
Scully ; 7  Hamley  v.  Hendon.* 

Ryan,  contra.  If  an  averment  of  interest  be  necessary  at 
the  time  of  the  execution  of  the  policy  and  at  the  time  of 
the  loss,  there  is  a  sufficient  statement  of  that  in  the  declara- 
tion ;  for  in  the  policy,  as  set  forth  in  the  declaration,  there 
is  a  recital  that  the  buildings  and  premises  were  the  prop- 
erty of  the  plaintiff.  This  recital  is  sufficient  in  a  declara- 
tion; for  it  is  an  exception  to  the  rule  that  more  certainty 
is  required  in  a  declaration  than  in  a  plea ;  even  on  special 
demurrer  that  recital  would  be  sufficient;  and  if  that  show 
sufficient  interest  at  the  time  of  the  execution  of  the  pol- 
icy, that  shows  sufficient  at  the  time  of  the  loss;  Price  v. 
Price  ;9  for  the  court  will  presume  the  interest  continued.  Bat 
further,  the  case  of  British  Commercial  Insurance  Company  v. 
Magee,  which  cites  all  the  cases  on  the  other  side,  shows  that 
an  averment  of  interest  is  not.  necessary ;  that  was  a  case  of 
marine  insurance,  and  is  governed  by  19  G.  2,  c.  37.  As  to 
precedents,  it  is  only  since  the  passing  of  the  statute  14  6.  3, 
c.  38,  that  they  contain  an  averment  of  an  interest. 

But  even  supposing  it  necessary,  and  omitted,  it  must  be 
taken  that  in  this  country  at  common  law  it  would  be  sufficient 
to  prove  it  at  the  trial:  Cohen  v.  Hannam;10  Oodsall  v.  Bol- 
dero.11 

Butt,  on  the  same  side,  was  not  called  on. 

Brewster  replied :  I  assume  the  law  to  be  as  decided  by  The 
British   Commercial  Insurance  Company  v.  Magee;    but  that 

i  Cook  &  Al.  182.  •  2  Bull.  263. 

*  3  Taunt.  513.  *  10  Ir.  Law  Rep.  28. 

»  2  Burr.  899.  8  12  Mod.  327. 

M6  M.  &  W.  85 ;  S.  0.  1  Saund.  235,  •  4  Dowl.  &  Low.  543. 

n.  8.  "  5  Taunt.  106. 

M1A.&E.  403.  «  2  Smith,  L.  C.  165. 
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point  the  court  js  not  now  called  on  to  decide.  I  say  the  policy 
contains  a  warranty  that  the  goods  were  the  property  of  the 
plaintiff;  and  if  that  be  so,  it  does  away  with  the  effect  of  the 
statute,  and  also  with  the  sufficiency  of  mere  proof  at  the  trial. 
If  the  argument  on  the  other  side  be  correct,  even  in  England 
it  is  unnecessary  to  aver  an  interest  if  it  appear  on  the  face  of 
the  policy. 

Blackburne,  C.  J.  I  do  not  see  how  there  is  warranty  in  the 
case,  for  the  plaintiff  cannot  recover  damages  unless  he  shows 
damage  was  actually  sustained.  Oodsall  v.  Boldero l  established 
that  all  these  are  contracts  of  indemnity.  A  warranty  is  with 
respect  to  some  fact  or  circumstance  with  a  view  to  the  taking 
or  refusing  the  risk.  With  regard  to  the  policy,  it  does  not  sig- 
nify who  was  the  owner  of  the  property ;  for  when  it  is  sought 
to  recover,  then  it  must  be  shown  how  the  plaintiff  is  damni- 
fied. The  Sadlers*  Company  v.  Badcock?  I  do  not  think  there 
is  a  warranty;  we  must  therefore  overrule  the  demurrer. 

Brewster  applied  for  liberty  to  plead. 

Per  Curiam.  We  cannot  allow  you  to  plead,  unless  you 
make  out  a  case  on  a  substantive  motion  for  the  purpose. 

Demurrer  overruled. 


John   B.  Brown   vs.  Jonathan  Williams   &    The    Thomas- 
ton  Mutual  Fire  Insurance  Company,  as  Trustees.8 

(Supreme  Court,  Maine,  May  Term,  1848.) 

Misrepresentation  as  to  Title, 

Where  a  mutual  fire  insurance  company  were  entitled  to  lien  on  all  property  insured  by 
them,  and  where  one  condition  of  the  insurance  was,  that  if  the  representations  made 
by  the  applicant  for  insurance  were  materially  false,  the  policy  should  not  cover  the 
loss;  and  where  the  insured,  in  his  application,  stated  that  he  was  the  owner  of  the 
building  insured,  when  he  had  only  a  bond  for  a  deed  of  it  upon  the  performance  of 
certain  conditions,  which  have  never  been  performed ;  it  wat  held,  that  the  company 
was  not  liable  to  pay  for  a  loss  by  fire,  otherwise  within  the  policy. 

The  facts  sufficiently  appear  in   the  opinion  of  the  court. 
Applications  in  writing  for  insurance  were  required  to  be  made, 

*  9  East,  72,  overruled  in  15  Com.  B.  2  2  Atk.  554. 

365.   But  that  was  a  case  of  life  insurance.  8  28  Maine,  252. 
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and  certain  questions  to  be  answered.  In  this  case,  one  was: 
"  Question.  Who  is  the  owner  of  the  building?  Is  there  any 
incumbrance?     Answer.     Applicant." 

On  the  same  paper  was  the  following:  — 

"  N.  B.  —  If  the  representation  above  is  materially  false,  the 
policy  will  not  cover  a  loss  or  damage  done  to  the  property." 

In  the  policy,  reference  was  made  to  the  application. 

M.  H.  Smith,  for  the  trustees,  made  one  point,  that  the  com- 
pany was  not  liable,  because  the  applicant  represented  himself 
to  be  owner  of  the  land  and  buildings,  when  in  fact  he  was  not 
It  was  required  by  the  very  terms  of  the  policy,  that  this  should 
be  stated ;  and  the  applicant  was  warned  that  the  policy  was 
void  on  failure  of  compliance.  This  was  not  mere  matter  of 
form,  for  it  was  the  only  security  the  insurers  had,  that  the 
losses  would  be  paid. 

RuggleS)  for  the  plaintiff. 

The  opinion  of  the  court  was  given  by 

Whitman,  C.  J.  The  defendant  being  defaulted,  and  the 
trustees,  who  are  the  Thomaston  Mutual  Fire  Insurance  Com- 
pany, having  disclosed,  we  are  required  to  determine  whether 
they  are  chargeable  or  not.  If  they  are,  it  is  because  they  were, 
at  the  time  of  the  service  of  the  writ  upon  them,  answerable 
upon  two  policies  against  damage  by  fire,  issued  by  them  in 
favor  of  the  defendant,  Williams,  upon  buildings  represented 
by  him  to  be  bis,  and  which  had  been  consumed  by  fire,  before 
that  time.  The  company  are  entitled  to  a  lien  on  all  property 
insured  by  them,  to  secure  the  payment  of  premiums  or  assess- 
ments. 

Propositions  for  insurance  are  made  to  the  company  io  a 
form  prescribed  by  them,  containing  interrogatories,  which  are 
to  be  answered  by  the  applicant  The  policies  issued  refer  to 
the  applications  made  in  each  case,  and  are  conditioned,  if  the 
statements  made  in  the  application  be  not  materially  true,  that 
the  policies  shall  be  void.  It  is  insisted  for  the  company,  that 
the  applications  for  the  policies  relied  upon  by  the  plaintiff  con- 
tain untrue  statements,  as  they  represented  that  the  buildings 
described  therein  were  the  defendant's  property,  and  also  that 
the  policies  contain  the  same  untrue  statements.  It  appears 
that   both  applications   and  policies  do  contain  such  a  state- 
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meat.  They  call  the  buildings  his.  And  there  was  an  omis- 
sion, in  both  applications  to  answer  the  interrogatories  as  to 
whether  there  was  any  incumbrance  on  the  property.  It  ap- 
pears that  the  defendant  had  no  legal  title  to  the  property  in- 
sured. He  had  only  a  bond  for  a  deed  of  it,  upon  the  perform- 
ance of  certain  conditions,  which  have  never  been  performed. 
The  company,  therefore,  could  have  no  lien  upon  the  estate  in- 
sured. The  misrepresentation,  therefore,  was  materially  untrue ; 
for  each  member  of  the  company  was  interested  in  having  such 
a  security,  from  every  other  member  thereof,  as  would  insure  the 
payment  of  his  proportion  of  any  losses  occurring  during  their 
mutual  membership.  If  an  assessment  upon  one  should  fail 
to  be  collected,  it  must  be  assessed  upon  the  others. 

It  is  true  that  an  equitable  interest  may  be  the  subject  of  an 
insurance;  and  in  policies  obtained  at  the  common  offices  for 
the  purpose,  it  need  not  be  described  as  such.  But  at  mutual 
insurance  offices  it  must  necessarily  be  otherwise,  when  a  lien 
in  behalf  of  all  concerned  is  to  be  created.  It  then  becomes 
material  that  the  company  should  become  apprised  of  the  true 
state  of  the  ownership  in  the  property  insured.  It  will  operate 
as  a  fraud  upon  the  members  of  the  company,  if  the  applicant 
calls  the  property  proposed  to  be  insured  his,  and  thereupon  ob- 
tains an  insurance  of  it,  when  in  fact  he  has  but  a  contingent 
interest  in  it,  and,  as  in  this  case,  of  a  very  precarious  kind,  and 
in  reference  to  which  a  lien  in  behalf  of  the  company  could  not 
be  enforced. 

An  attempt  was  made  to  make  it  appear  that  the  agent  of 
the  company  was  informed  that  defendant,  when  be  made  his 
applications,  bad  no  other  title  than  a  right  to  a  conveyance 
upon  the  performance  of  certain  conditions.  But  such  facts, 
as  the  evidence  stands,  cannot  be  regarded  as  established.  The 
defendants'  agent  merely  says  he  is  not  positive,  but  thinks  he 
did  state  to  Loring,  the  agent  of  the  company,  that  there  were 
incumbrances  upon  the  land  upon  which  the  buildings  were 
erected  ;  that  he  does  not,  at  this  distance  of  time,  recollect  the 
particulars  of  the  conversation  ;  and  again,  that  he  knows  the 
defendant  did  not  own  the  land,  and  thinks  be  so  informed 
Loring;  but  he  is  positive  that  nothing  was  said  of  Reed's 
ownership,  with  whom  the  defendant  had  contracted  for  the 
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land.  Loring,  however,  is  positive  that  if  anything  had  been 
said  to  him  about  any  defect  in  the  title,  it  would  ha ver ap- 
peared in  the  defendant's  application  which  he  filled  up  at  the 
request  of  his  agent,  and  noue  appears  therein. 

Our  conclusion  is,  therefore,  that  the  policies  were  not  oblig- 
atory upon  the  company,  and  therefore  that,  as  trustees,  they 
must  be  discharged. 


Egan  vs.  Mutual  Insurance  Company  op  Albany.1 

(Supreme  Court,  New  York,  May  Term,  1848.) 

Warranty.  —  Reference  to  Application. 

The  policy  in  this  case  contained  the  following  clause:  "  Reference  being  had  to  the  ap- 
plication of  the  said  K.  E.  for  a  more  particular  description  and  forming  a  part  of  this 
policy."  Held,  that  the  application  was  thereby  engrafted  as  a  whole  into  the  contract, 
and  its  statements  all  made  warranties. 

The  case  is  stated  in  the  opinion  of  the  court. 

D.  Wright,  for  the  plaintiff  in  error. 

N.  Hill}  Jr.,  for  the  defendants  in  error. 

By  the  Court,  Beardsley,  C.  J.  Immediately  after  a  brief 
description  of  the  property  insured,  we  find  the  following  clause 
in  this  policy  :  "  Reference  being  had  to  the  application  of  tbe 
said  Kiran  Egan  for  a  more  particular  description  and  forming  a 
part  of  this  policy."  It  was  argued  by  the  counsel  for  the  de- 
fendants in  error,  that  this  reference  to  the  application  was  not 
made  with  a  view  to  engraft  all  its* stipulations  into  the  contract 
of  insurance,  but  for  the  single  purpose  of  a  more  "  particular 
description  "  of  the  property  insured.  I  cannot  assent  to  this 
as  a  correct  interpretation  of  the  clause.  It  was  conceded  on 
the  argument  that  if  the  clause  of  reference  had  contained  but 
a  single  additional  word,  so  that  it  would  have  read  "  for  a 
more  particular  description  and  as  forming  a  part  of  this  pol- 
icy," the  entire  application  would  have  been  made  a  part  of  the 
contract ;  and  such,  upon  adjudged  cases,  would  certainly  have 
been  the  result.  Burritt  v.  The  Sar.  County  Mut.  Ins.  Co.  5 
Hill,  188 ;  Trench  v.  The  Chenango  County  Mut.  Ins.  Co.  7  lb. 

1  5  Denio,  326. 


Digit 


zed  by  GoOgk 


Egan  v.  Mut.  Ins.  Co.  of  Albany,  5  Denio,  826.    697 

Warranty.  —  Reference  to  Application. 

122;  Jennings  v.  The  Same,  2  Denio,  75.  I  am  unable,  how- 
eve^  to  see  any  solid  ground  for  a  distinction  in  principle  and 
effect,  between  these  different  forms  of  reference.  The  word 
u  as"  is,  perhaps,  usually  inserted  in  these  clauses,  and  it  may 
be  conceded  that  it  gives  point  to  the  reference,  so  that  no 
doubt  can,  in  such  case,  remain  that  the  entire  application  was 
intended  to  be  made  a  part  of  the  contract  between  the  parties. 
The  degree  of  certainty  in  such  reference  exceeds  that  in  the 
present  case.  Still,  I  cannot  say  that  the  latter,  although  less 
direct,  should  receive  a  more  restricted  interpretation.  It  seems 
to  me  that  it  affirms  with  all  requisite  certainty,  that  the  appli- 
cation forms  a  part  of  the  policy  ;  and  in  this  sense  I  think  it 
should  be  understood  and  enforced. 

It  is  expressly  declared  in  the  application  that  if  an  insur- 
ance is  effected  pursuant  thereto,  and  the  insured  a  shall  suffer 
any  judgment  or  decree,  operating  as  a  lien  on  said  property  or 
any  part  thereof,  to  pass  against  him,  the  policy  shall  be  void, 
unless  he  shall  make  a  representation  thereof  in  writing  to  the 
directors  of  said  company,  stating  in  whose  favor  such  judg- 
ment or  decree  was  rendered,  and  in  case  such  representation  is 
made,  said  directors  shall  have  power  to  give  their  assent  to  the 
same,  or  to  cancel  said  policy,  as  they  shall  judge  proper  on 
examination." 

This  clause,  forming  part  of  the  contract  of  insurance,  con- 
stituted an  express  warranty  that,  if  any  such  judgment  or  de- 
cree should  pass  against  the  applicant,  so  as  to  become  a  lien 
on  the  property  insured,  the  policy  should  be  void,  unless  a 
proper  representation  thereof  was  made  in  writing  to  the  direc- 
tors. 1  Phil,  on  Ins.  346.  The  insurance  was  on  this  condi- 
tion, and  although  the  warranty  was  promissory,  the  party  in- 
sured was  bound  to  a  strict  performance.  Ellis  on  Ins.  28 ; 
Hughes  on  Ins.  308 ;  1  Phil,  on  Ins.  346.  On  the  trial,  defend- 
ants offered  to  prove  that  several  judgments  were  rendered 
against  the  insured,  after  the  making  of  the  policy  and  before 
the  fire,  and  which  became  liens  on  the  house  which  was 
burned  and  for  which  the  plaintiff  sought  to  recover.  This 
evidence  was  rejected  by  the  court,  and  the  counsel  for  the  de- 
fendants excepted.  I  think  the  court  below  erred  in  excluding 
this  evidence.     Had  the  fact  been   proved  as  offered,  it  would 
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have  shown  a  palpable  breach  of  the  contract  of  warranty,  and 
the  policy  must  have  been  held  void,  unless  a  proper  represen- 
tation in  regard  to  the  judgments  had  been  made  by  the 
insured. 

I  also  think  the  court  erred  in  holding  that  the  plaintiff  was 
entitled  to  recover  the  full  value  of  the  bouse  destroyed.  The 
application,  which  was  in  every  respect  a  part  of  the  contract 
of  insurance,  had  this  clause :  "  The  real  property  above  speci- 
fied is  herein  estimated  by  me  at  two  thirds  of  its  cash  value. 
Such  estimate,  however,  is  not  to  be  conclusive  on  the  com- 
pany ;  and  should  I  be  insured  pursuant  to  this  application,  I 
agree  that  in  case  of  loss  by  fire,  the  said  company  shall  only 
be  obliged  to  pay  as  if  they  had  insured  two  thirds  of  the  ac- 
tual cash  value  of  said  property,  anything  contained  in  this 
application  or  the  policy  of  insurance  to  the  contrary  notwith- 
standing." Parties  must  be  allowed  to  make  such  contracts  as 
they  please,  unless  illegal  in  their  terms  or  spirit  Beadle  v. 
The  Chenango  County  Mut.  Ins.  Co.  3  Hill,  161.  These  parties 
agreed  that  the  company  should  only  be  bound  "  to  pay  as  if 
they  had  insured  two  thirds  of  the  actual  value  of  said  prop- 
erty." Clearly,  on  such  an  insurance,  the  company  could  never 
be  liable  for  the  full  value  of  the  property  insured.  Yet  the 
court  held,  in  this  case,  that  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  full  value  of  the  bouse  destroyed.  This  was  er- 
roneous. Judgment  reversed. 


Ketchum  vs.  The  Protection  Insurance  Company.1     .' 
(Supreme  Court,  New  Brunswick,  Trinity  Term,  1848.) 
Policy.  —  Pleading.  —  Limitation.  —  Notice  of  Loss. 

In  a  fire  policy,  the  insurers,  by  an  indorsement  thereon/consented  that  the  lose  shonldfb* 
payable  to  the  order  of  W.  :  Held  sufficient  in  a  declaration  of  covenant  on  the  policy 
to  allege  that  the  loss  was  not  paid  to  the  plaintiff  nor  to  W. ;  and  that  as  such  indorse- 
ment gave  W.  no  legal  interest  in  the  property,  it  did  not  preclude  the  assured  from 
maintaining  an  action  in  his  own  name;  nor  was  it  necessary  to  aver  any  order  from  W. 
in  favor  of  the  assured. 

By  the  tenth  condition  attached  to  the  policy  it  was  stipulated  "  that  in  the  event  of  a  loff 
the  assured  should  deliver  to  the  insurers  a  particular  account  in  writing,  signed  with 
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his  own  hand,  and  verified  by  his  oath,  and  that  he  should  also  declare  on  his  oath 
whether  any  and  what  other  insurance  had  been  made  on  the  property  insured,  and  in 
what  general  manner  (as  to  trade,  manufactory,  merchandise,  or  otherwise)  the  building 
containing  the  property  insured,  and  the  several  parts  thereof,  were  occupied  at  the  time 
of  the  loss,  who  were  the  occupants  of  such  buildings,  and  when  and  how  the  fire  orig- 
inated, as  far  as  he  knew  or  believed,  and  that  the  assured  should  procure  a  certificate 
under  the  hand  and  seal  of  a  magistrate  or  notary  public  most  contiguous  to  the  place  of 
the  fire,  and  not  concerned  in  the  loss  as  a  creditor,  or  otherwise  related  to  the  assured ; 
that  he  had  made  due  inquiry  into  the  cause  and  origin  of  the  fire,  and  also  the  value  of 
the  property  destroyed,  and  was  acquainted  with  the  character  and  circumstances  of  the 
assured,  and  did  verily  believe  that  the  assured  really  and  by  misfortune,  and  without 
fraud  or  evil  practice,  sustained  by  such  fire  loss  or  damage  to  the  amount  therein  speci- 
fied." The  declaration  stated  the  fire  to  have  happened  on  the  29th  July,  1845,  and 
that  the  compliance  with  this  condition,  in  respect  of  notice  of  the  fire,  took  place  on  the 
same  day;  as  to  the  delivery  of  a  particular  account  in  writing,  on  the  20th  August, 
1845;  and  in  respect  to  the  declaration  on  oath,  the  27th  March,  1846:  Held  sufficient, 
the  respective  times  having  been  laid  under  a  videlicet;  the  performance  of  these  acts, 
whether  in  due  season  or  not,  being  matter  of  evidence.  Held,  also,  that  as  W.  had  no 
legal  interest,  it  was  not  necessary  to  state  that  he  was  not  related  to  the  notary. 

By  the  fifteenth  condition  annexed  to  the  Dolicy,  it  was  declared  "  that  no  suit  or  action  of 
any  kind  against  the  insurers  for  the  recovery  of  any  claim  under  the  policy  should  be 
sustained  in  any  court  of  law  or  chancery,  unless  such  suit  should  be  commenced  within 
the  term  of  twelve  months  next  after  the  cause  of  action  accrued,"  &c. :  Held,  that  this* 
was  a  condition  subsequent;  the  subject  of  a  plea.  Held,  alto,  that  an  allegation  in  a 
count  upon  a  policy  containing  this  condition,  that  the  insurers  had  no  mayor,  president, 
&c.,  upon  whom  process  could  be  served  (introduced  to  anticipate  a  probable  objection 
that  the  action  is  not  brought  within  the  twelve  months),  is  mere  surplusage. 

The  preliminary  proof  required  by  the  tenth  condition  may  be  waived,  and  being  a  ques- 
tion of  fact,  the  mode  of  waiver  need  not  be  stated.  The  fifteenth  condition  being  the 
subject  of  a  plea,  an  averment  in  the  declaration  that  the  insurers  had  waived  it,  would 
not  be  traversable ;  therefore  it  might  be  passed  by  without  notice.  Held,  also,  that  it 
could  not  be  waived ;  that  lapse  of  time  extinguished  the  liability  of  the  insurers,  which 
could  not  be  revived  by  waiver  ;  but  terrible,  that  they  might  dispense  with  the  condi- 
tion by  deed,  and  if  a  deed  could  avail  as  a  dispensation  it  should  be  replied  to  a  plea  of 
the  condition.  Held,  alto,  that  the  fifteenth  condition  was  valid  in  law,  and  operated  as 
an  effectual  bar  everywhere;  therefore  a  plea  of  the  fifteenth  condition  to  a  count  con- 
taining an  averment  of  waiver  of  this  condition,  is  properly  pleaded.  A  replication  to 
such  a  plea,  that  the  defendants  were  a  foreign  corporation,  and  that  no  action  could  have 
been  sustained  within  the  twelve  months  unless  they  had  voluntarily  appeared,  and  there 
was  no  means  of  compelling  their  appearance,  although  the  plaintiff  was  willing  to  pros- 
ecute within  the  twelve  months,  is  bad,  as  it  neither  confers  nor  avoids  anything  mate- 
rial, for  the  plaintiff  might  have  sued  out  process  within  the  twelve  months,  or  the  defend- 
ants might  have  been  sued  in  the  country  where  they  were  incorporated,  and  they  are 
not  estopped  by  voluntarily  appearing,  from  setting  up  the  lapse  of  time  as  a  defence. 

A  plea,  embodying  the  tenth  condition,  which  stated  that  after  the  fire,  to  wit,  on  the  26th 
of  August,  1845,  the  plaintiff  was  required  by  the  defendants  to  deliver  an  account  in 
writing  under  his  hand,  verified  by  his  oath  and  by  his  books  of  accounts,  &c.,  and 
permit  extracts,  &c,  to  be  taken  respecting  the  loss,  &c.,  and  the  plaintiff  refused,  is  not 
double,  as  they  all  go  to  establish  one  point,  —  the  non-performance  by  the  plaintiff  of 
that  part  of  the  tenth  condition. 

A  traverse  in  a  plea  that  the  plaintiff  was  not  interested  in  the  goods  insured  to  the  whole 
amount  of  their  value,  is  too  large;  for  if  he  was  interested  in  any  part,  he  is  entitled  to 
recover  pro  tanto. 

To  a  declaration,  which  averred  performance  by  the  plaintiff  of  all  acts  required  by  the 
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tenth  condition  to  be  performed  by  him,  a  plea  traversing  the  performance  of  all  these 
acts  is  good,  according  to  the  rules  of  pleading  at  common  law. 

A  plea  which  first  traverses  an  allegation  in  the  declaration  of  the  delivering  an  account  of 
loss  according  to  the  tenth  condition ;  and  secondly,  sets  up  fraud,  is  unobjectionable. 
The  refusal  to  deliver  an  account  in  such  case  is  indicatory  of  fraud,  and  is  consistent 
with  the  general  charge  of  fraud  subsequently  made. 

A  plea  alleging  false  swearing,  in  a  statement  A,  annexed  to  the  declaration  of  loss  mads 
by  the  plaintiff,  is  bad,  for  not  averring  that  any  such  statement  was  annexed,  and  for 
not  showing  when  and  before  whom  the  oath  was  made,  or  in  what  particular  the  state- 
ment was  false. 

Covenant.  The  declaration  contained  five  counts.  The 
first  count  alleged  that  at  the  city  of  Saint  John,  to  wit,  on  the 
27th  day  of  January,  a.  d.  1845,  by  a  certain  deed  poll  or  policy 
of  insurance  then  and  there  made  (profert),  in  consideration  of 
$40  to  the  defendant  then  and  there  paid  by  the  plaintiff,  the 
receipt  whereof  defendants  did  by  the  said  deed  poll  acknowl- 
edge, they  (the  defendants)  did  thereby  insure  the  said  plaintiff 
against  loss  or  damage  by  fire  to  the  amount  of  $4,000  on  his 
general  stock  of  merchandise,  not  hazardous  and  hazardous, 
consisting  chiefly  of  dry  goods  contained  in  the  shop  and  ware- 
rooms  in  the  eastern  section  of  the  fire-proof  brick  and  stone 
building,  situate  on  lot  No.  13,  on  the  west  side  of  and  front- 
ing on  Prince  William  Street,  in  the  city  of  Saint  John  and 
province  of  New  Brunswick,  then  occupied  by  the  said  plaintiff 
and  other  persons  for  purposes  hazardous  and  not  hazardous; 
and  the  said  defendants  did  in  and  by  the  said  deed  poll  or 
policy  of  insurance  promise  and  agree  to  make  good  unto  the 
said  plaintiff,  his  executors,  administrators,  and  assigns,  all  such 
loss  or  damage,  not  exceeding  in  amount  the  sum  insured,  as 
should  happen  by  fire  to  the  property  as  above  specified,  from 
the  27th  day  of  January,  1845,  at  twelve  o'clock  at  noon,  until 
the  27th  day  of  January,  1846,  at  twelve  o'clock  at  noon,  the 
said  loss  or  damage  to  be  estimated  according  to  the  true  and 
actual  value  of  the  property  at  the  time  the  same  should  bap- 
pen,  and  to  be  paid  within  sixty  days  after  notice  and  proof 
thereof  made  by  the  assured,  in  conformity  to  the  conditions 
annexed  to  the  said  deed  poll  or  policy  of  insurance;  and  it  was 
by  the  said  deed  poll  or  policy  of  insurance  provided  and  de- 
clared, that  the  said  defendants  should  not  be  liable  to  make  good 
any  loss  or  damage  by  fi#e,  which  might  happen  to  take  place  by 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion, 
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or  of  any  military  or  usurped  power ;  and  it  was  by  the  said 
deed  poll  further  provided,  that  in  case  the  said  plaintiff  should 
have  already  any  other  insurance  against  loss  by  fire  on  the 
property  thereby  insured,  not  notified  to  the  said  defendants 
and  mentioned  in  or  indorsed  upon  the  said  policy,  then  the 
said  insurance  should  be  void ;  and  if  the  said  plaintiff  or  his 
assigns  should  thereafter  make  any  other  insurance  on  the 
same  property,  and  should  not  with  all  reasonable  diligence 
give  notice  thereof  to  the  said  defendants,  and  have  the  same 
indorsed  on  the  said  deed  poll  or  policy  of  insurance,  or  other- 
wise acknowledged  by  them  in  writing,  the  said  policy  should 
cease  and  be  of  no  further  effect;  and  if  any  subsequent  insur- 
ance should  be  made  on  the  property  insured,  which,  with  the 
sum  or  sums  then  already  insured,  should  in  the  opinion  of  the 
defendants  amount  to  an  oveT  insurance,  the  defendants  re- 
served to  themselves  the  right  of  cancelling  the  said  policy  by 
paying  the  plaintiff  the  unexpired  premium  pro  ratd;  and  in  case 
of  any  other  insurance  upon  the  said  property  thereby  insured, 
whether  prior  or  subsequent  to  the  date  of  the  said  policy,  the 
said  plaintiff  should  not,  in  case  of  loss  or  damage,  be  entitled 
to  demand  or  receive  of  the  defendants  any  greater  portion  of 
the  loss  or  damage  sustained  than  the  amount  thereby  insured 
should  bear  to  the  whole  amount  insured  on  the  said  property  ; 
and  it  was  by  the  said  deed  poll  or  policy  of  insurance  agreed 
and  declared  to  be  the  true  intent  and  meaning  of  the  parties 
thereto,  that  in  case  the  said  building  should  at  any  time  after 
the  making  and  during  the  continuance  of  the  said  insurance 
be  appropriated  or  applied,  or  used  to  or  for  the  purpose  of  car- 
rying on  or  exercising  therein  any  trade,  business,  or  vocation, 
denominated  hazardous  or  extra  hazardous,  or  specified  in  the 
memorandum  of  special  rates  in  the  terms  and  conditions  an- 
nexed to  the  said  policy,  or  for  the  purpose  of  keeping  or  stor- 
ing therein  any  of  the  articles,  goods,  or  merchandise,  in  the 
same  terms  and  conditions  denominated  hazardous  or  extra 
hazardous,  or  included  in  the  memorandum  of  special  rates, 
unless  in  the  said  deed  poll  otherwise  specially  provided  for,  or 
thereafter  agreed  to  by  the  said  defendants  in  writing,  and 
added  to  or  indorsed  upon  the  said  policy,  then  and  from 
thenceforth  so  long  as  the  same  should   be  so   appropriated. 
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applied,  used,  or  occupied,  those  presents  should  cease  and  be 
of  no  force  or  effect ;  and  it  was  moreover  declared  by  the  said 
deed  poll,  that  the  said  insurance  was  not  intended  to  apply  to 
or  cover  any  books  of  accounts,  neither  securities,  deeds,  or 
other  evidences  of  title  to  lands,  nor  to  bonds,  bills,  notes,  or 
other  evidences  of  debt,  nor  to  money  or  bullion  ;  and  the  said 
policy  was  made  and  accepted  in  reference  to  the  conditions 
thereto  annexed,  which  were  to  be  used  or  resorted  to  in  order 
to  explain  the  rights  and  obligations  of  the  parties  thereto,  iu 
all  cases  not  therein  otherwise  specially  provided  for ;  and  the 
said  plaintiff  in  fact  says,  that  the  said  terms  and  conditions  in 
and  by  the  said  deed  poll  or  policy  of  insurance  mentioned  and 
alluded  to  are  as  follows.  [A  statement  of  the  conditions  was 
then  set  forth,  but  the  two  following  only  are  material  in  the 
present  case.]  4<  All  persons  insured  by  this  company,  and  sus- 
taining loss  or  damage  by  fire,  are  forthwith  to  give  notice 
thereof  to  the  company ;  and  as  soon  after  as  possible  to  de- 
liver in  a  particular  account  of  such  loss  or  damage,  signed 
with  their  own  hands,  and  verified  by  their  oath  or  affirmation ; 
and  also,  if  required,  their  books  of  account,  and  other  proper 
vouchers,  and  permit  extracts  and  copies  to  be  made.  Tbey 
shall  also  declare  on  oath,  whether  any  and  what  other  insur- 
ance has  been  made  on  the  same  property ;  what  was  tbe  whole 
value  of  the  subject  insured;  in  what  general  manner  (as  to 
trade,  manufactory,  merchandise,  or  otherwise)  the  building 
insured  or  containing  the  subject  insured,  and  several  parts 
thereof,  were  occupied  at  the  time  of  the  loss,  and  who  were 
the  occupants  of  such  building;  and  when  and  how  the  fire 
originated,  so  far  as  they  know  or  believe ;  they  shall  also  pro- 
cure a  certificate  under  tbe  hand  of  a  magistrate  or  notary 
public  most  contiguous  to  the  place  of  the  fire  (and  not  con- 
cerned in  the  loss,  as  a  creditor  or  otherwise,  or  related  to  the 
insured  or  sufferers),  that  they  have  made  due  inquiry  into  tbe 
cause  and  origin  of  the  fire,  and  also  as  to  tbe  value  of  the 
property  destroyed,  and  are  acquainted  with  the  character  and 
circumstances  of  the  person  or  persons  insured,  and  do  know, 
or  verily  believe  that  he,  she,  or  they  really,  and  by  misfortune, 
and  without  fraud  or  evil  practice,  hath  or  have  sustained  by 
such  fire  loss  or  damage  to  the  amount  therein  mentioned ;  and 
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shall  also,  if  required,  submit  to  an  examination,  under  oath, 
by  the  agent  or  attorney  of  the  company,  and  answer  all  ques- 
tions touching  his,  her,  or  their  knowledge  of  anything  relating 
to  such  loss  or  damage,  and  subscribe  such  examination,  the 
same  being  reduced  to  writing ;  and  until  such  proofs,  declara- 
tions, and  certificates  are  produced,  and  examination,  if  required, 
the  loss  shall  not  be  deemed  payable.  Also,  if  there  appear 
any  fraud  or  false  swearing,  the  insured  shall  forfeit  all  claim 
under  this  policy.  Where  merchandise,  or  other  personal  prop- 
erty, is  partially  damaged,  the  insured  shall  forthwith  cause  it 
to  be  put  in  as  good  order  as  the  nature  of  the  case  will  admit, 
assorting  and  arranging  the  various  articles  according  to  their 
kinds,  and  shall  cause  a  list  or  inventory  of  the  whole  to  be 
made,  naming  the  quantity  and  cost  of  each  kind.  The  dam- 
age shall  then  be  ascertained  by  the  examination  and  appraisal 
of  each  article  by  disinterested  appraisers,  mutually  agreed 
upon,  one  half  the  expense  to  be  paid  by  the  insurers.  It  is 
furthermore  hereby  expressly  provided,  that  no  suit  or  action  of 
any  kind  against  said  company,  for  the  recovery  of  any  claim 
upon,  under,  or  by  virtue  of  this  policy,  shall  be  sustainable  in 
any  court  of  law  or  chancery,  unless  such  suit  or  action  shall 
be  commenced  within  the  term  of  twelve  months  next  after 
the  cause  of  action  shall  accrue ;  and  in  case  any  such  suit  or 
action  shall  be  commenced  against  said  company  after  the 
expiration  of  twelve  months  next  after  the  cause  of  action  shall 
have  accrued,  the  lapse  of  time  shall  be  taken  and  deemed  as 
exclusive  evidence  against  the  validity  of  the  claim  thereby  so 
attempted  to  be  enforced." 

And  the  said  plaintiff  avers  that  he  did  at  the  time  of  effect- 
ing the  said  policy,  to  wit,  on  the  27th  January,  a.  d.  1845,  to 
wit,  at  the  city  aforesaid,  pay  to  the  said  defendants  the  said 
sum  of  $40  mentioned  in  the  said  policy ;  and  the  said  plain- 
tiff further  saitb,that  the  said  defendants  did  after  the  making 
of  the  said  policy  and  before  the  happening  of  the  loss  herein- 
after in  this  count  mentioned,  to  wit,  on  the  13th  May,  a.  d. 
1845,  to  wit,  at  the  city  of  Saint  John,  by  indorsement  in  writ- 
ing on  the  said  policy,  consent  that  the  said  policy  should  cover 
merchandise  either  owned  by  the  said  plaintiff  or  consigned  to 
him  on  commission  or  on  trust,  and  that  the  loss  if  any,  was  to 
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be  payable  to  the  order  of  Augustus  W.  Whipple ;  and  the 
said  plaintiff  further  saith  that  heretofore,  and  after  the  making 
of  the  said  last  mentioned  policy,  to  wit,  at  the  city  aforesaid, 
to  wit,  on  the  day  and  year  last  aforesajd,  by  a  certain  deed 
poll  or  policy  of  insurance  then  and  there  made  (profert),  iu 
consideration  of  the  sum  of  $26  to  the  said  defendants  by  the 
said  plaintiff,  the  receipt  whereof  the  said  defendants  did  there- 
by acknowledge,  they  (the  said  defendants)  did  insure  the  said 
plaintiff  against  loss  or  damage  by  fire  to  the  amount  of 
$4,000,  in  addition  to  the  sum  already  insured  by  the  said  first 
mentioned  deed  poll  or  policy  of  insurance,  on  the  general 
stock  of  merchandise  not  hazardous  and  hazardous,  consisting 
chiefly  of  dry  goods,  either  owned  by  the  said  plaintiff,  con- 
signed to  him  on  commission  or  in  trust,  contained  in  bis  shop 
and  warerooms,  in  the  eastern  section  of  the  fire-proof  brick 
and  stone  building,  situate  on  lot  number  13  on  the  west  side, 
and  fronting  on  Prince  William  Street,  in  the  city  aforesaid, 
occupied  by  the  said  plaintiff  and  others,  for  purposes  hazard- 
ous and  not  hazardous ;  and  the  said  defendants  did  in  and  by 
the  said  deed  poll  secondly  in  this  count  mentioned,  promise 
and  agree  to  make  good  unto  the  said  plaintiff  all  such  loss  or 
damage,  not  exceeding  in  amount  the  sum  insured,  as  should 
happen  by  fire  to  the  property  as  lastly  above  specified,  from 
the  13th  day  of  May,  1845,  at  twelve  o'clock  at  noon,  unto  the 
13th  day  of  November,  1845,  at  twelve  o'clock  at  noon,  the 
said  loss  or  damage  to  be  estimated  according  to  the  true  and 
actual  value  of  the  property  at  the  time  the  said  loss  should 
happen,  and  to  be  paid  within  sixty  days  after  notice  and  proof 
thereof  made  by  the  said  plaintiff,  in  conformity  to  the  condi- 
tions annexed  to  the  said  last  mentioned  policy ;  and  the  said 
plaintiff  in  fact  saith,  that  the  last  mentioned  policy  contained 
the  same  provisos,  agreements,  and  declarations,  terms  and  stip- 
ulations, and  to  the  same  effect,  as  are  mentioned  and  contained 
in  the  deed  poll  or  policy  firstly  in  this  count  mentioned  and  here- 
inbefore set  forth ;  and  that  the  said  policy  secondly  in  this  count 
mentioned  had  the  same  reference  to  the  same  terms  and  con- 
ditions thereto  annexed,  as  are  above  mentioned  and  set  forth; 
and  the  said  plaintiff  further  saith  that  by  a  memorandum  in 
writing,  at  the  request  of  the  said  plaintiff  indorsed  on  the  said 
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last  mentioned  policy  by  the  said  defendants,  it  was  declared 
by  the  said  defendants  that  the  loss,  if  any,  on  the  said  last 
mentioned  policy  was  to  be  payable  to  the  order  of  the  said 
Augustus  W.  Whipple ;  and  the  said  plaintiff'  avers,  he  did  at 
the  time  of  the  effecting  of  the  said  last  mentioned  policy,  to 
wit,  on  the  13th  day  of  May,  in  the  year  last  aforesaid,  pay  to 
the  said  defendants  the  said  sum  of  $26,  mentioned  in  the  said 
last  mentioned  policy  ;  and  the  said  plaintiff  in  fact  saith  that 
he,  at  the  time  of  the  making  of  the  said  deed  poll  or  policy  of 
insurance  first  in  this  count  mentioned,  and  from  thence  until 
the  time  of  the  making  of  the  said  deed  poll  or  policy  of  insur- 
ance secondly  in  this  count  mentioned,  was  interested  in  the 
said  merchandise  mentioned  in  the  said  policy  first  in  this 
count  mentioned  and  thereby  intended  to  be  insured,  to  a  large 
amount,  to  wit,  to  the  amount  of  all  the  moneys  thereby  insured 
thereon;  and  the  said  plaintiff  further  saith  that  he,  at  the  time 
of  the  making  of  the  said  deed  poll  or  policy  of  insurance 
secondly  in  this  count  mentioned,  and  from  thence  until  the 
loss  and  damage  hereinafter  in  this  count  mentioned,  was  in- 
terested in  the  said  merchandise  and  property  in  the  said  two 
several  policies  of  insurance  respectively  in  this  count  men- 
tioned, and  thereby  intended  to  be  insured,  to  a  large  amount,  to 
wit,  to  the  amount  of  all  the  moneys  thereby  insured  thereon,  that 
is  to  say,  in  the  sum  of  $8,000,  which  said  sum  of  $8,000  is  equal 
to  the  sum  of  X 2,000  of  lawful  money,  &c;  and  the  said  plain- 
tiff further  saith,  that  after  the  making  of  the  said  two  several 
deeds  poll  or  policies  of  insurance,  and  before  the  expiration  of 
the  respective  times  limited  in  the  said  two  several  deeds  poll 
or  policies  respectively,  and  whilst  the  same  were  and  remained 
in  full  force,  to  wit,  on  the  29th  day  of  July,  a.  d.  1840,  to  wit, 
at  the  city  of  Saint  John  aforesaid,  the  said  insured  merchan- 
dise and  property  were  burnt,  consumed,  and  destroyed  by  fire, 
which  did  not  happen  or  take  place  by  means  of  any  invasion, 
insurrection,  riot,  or  civil  commotion,  or  of  any  military  or 
usurped  power,  whereby  the  said  plaintiff  then  sustained  a  loss 
and  damage  estimated  according  to  the  true  and  actual  value 
of  the  merchandise  arid  properly  so  burnt,  consumed,  and  de- 
stroyed, at  the  time  of  the  happening  of  the  said  fire,  to  a  large 
amount,  to  wit,  to  the  amount  of  $4,880  =  ,£1,220,  of  lawful 
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&c,  on  the  said  merchandise  and  property  insured  in  and  by 
the  said  deeds  poll  or  policies  of  insurance,  and  so  burnt, 
consumed,  and  destroyed  as  aforesaid,  of  all  which  the  said 
defendants  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, to  wit,  at  the  city,  &c,  had  notice;  and  the  said  plaintiff 
further  says,  that  he  did  not  make  any  other  insurance  upon 
the  said  merchandise  and  property  other  than  in  and  by  the 
said  two  several  deeds  poll  or  policies  of  insurance ;  and  the 
said  plaintiff  avers,  that  he  did  at  the  respective  times  of  effect- 
ing the  said  policies  cause  the  building,  in  which  the  said  mer- 
chandise and  property  so  insured  by  the  said  policies  respect- 
ively  was  contained,  and  also  the  said  insured  property,  to  be 
correctly  described  to  the  said  defendants ;  and  the  said  plain- 
tiff avers,  that  at  the  times  of  and  after  the  effecting  of  the 
said  policies  respectively,  and  before  and  at  the  times  when  the 
said  merchandise  and  property  were  so  consumed,  burnt,  and  de- 
stroyed as  aforesaid, the  risks  insured  against  by  the  said  defend- 
ants in  and  by  the  said  policies  respectively  or  either  of  them, 
was  not  increased  by  any  means  within  the  control  of  the  said 
plaintiff,  nor  were  the  buildings  and  premises  in  which  the  said 
insured  goods  were  contained  occupied  in  any  manner,  so  as  to 
render  the  said  risk  more  hazardous,  than  at  the  respective  times 
of  the  making  of  the  said  policies ;  and  the  said  plaintiff  fur- 
ther says,  that  the  said  building  mentioned  in  the  said  respect- 
ive policies  was  not,  at  the  time  when  the  said  merchandise  and 
property  were  so  burnt,  consumed,  and  destroyed  as  aforesaid, 
appropriated,  applied,  or  used  to  or  for  the  purpose  of  carrying 
on  or  exercising  therein  any  trade,  business,  or  vocation,  denom- 
inated hazardous,  or  specified  in  the  memorandum  of  special 
rates  in  the  said  terms  and  conditions  annexed  to  the  said  poli- 
cies respectively,  or  for  the  purpose  of  keeping  or  storing  therein 
any  of  the  articles,  goods,  or  merchandise,  in  the  same  terms  and 
conditions  denominated  extra  hazardous,  or  mentioned  in  the 
said  memorandum  of  special  rates ;  and  the  said  plaintiff  fur- 
ther says,  that  although  he  has  in  all  things  conformed  himself 
to  and  performed  and  observed  all  and  singular  the  articles,  stipu- 
lations, matters  and  thing-*  in  the  said  two  several  deeds  poll  or 
policies  of  insurance  contained,  which  on  bis  part  were  to  be  per- 
formed and  observed,  according  to  the  tenor  and  effect,  true  in- 
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tent  and  meaning  of  tbe  said  two  several  deed*  poll  or  policies 
of  insurance  ;  and  although  the  said  plaintiff  did  use  all  possible 
diligence  in  saving  and  preserving  the  said  merchandise  and 
property  insured  as  aforesaid ;  and  although  he  (the  said  plain* 
tiff)  did  forthwith  after  the  said  merchandise  and  property  were 
so  consumed,  burnt  and  destroyed  as  aforesaid,  give  notice 
thereof  to  the  said  defendants,  to  wit,  on  tbe  29th  day  of  July, 
in  the  year  last  aforesaid,  to  wit,  at  the  city,  &c. ;  and  although 
he  (the  said  plaintiff)  did,  as  soon  as  was  possible  after  such  fire, 
to  wit,  on  the  20th  August,  in  the  year  last  aforesaid,  to  wit,  at 
the  city,  &c,  deliver  in  a  particular  account,  in  writing,  to  tbe 
said  defendants  of  such  loss  or  damage,  signed  with  his  own 
hand  and  verified  by  his  oath;  and  although  he  (the  said  plain- 
tiff) did  after  the  said  fire,  according  to  the  said  conditions,  to 
wit,  on  the  27th  March,  a.  d.  1846,  to  wit,  at  the  city,  &c.,  declare 
on  his  oath  that  no  other  insurance  was  made  on  the  same  prop- 
erty, and  did  then  and  there  declare  what  was  the  whole  value 
of  the  subject  insured,  in  what  general  manner  the  building 
containing  the  said  merchandise  and  property  so  insured,  and 
the  several  parts  thereof,  were  occupied  at  the  time  of  the  loss 
above  mentioned,  and  who  were  the  occupants  of  said  building, 
and  when  and  how  tbe  said  fire  originated  so  far  as  he  (the 
said  plaintiff)  knew  or  believed,  and  did  after  the  said  fire,  to 
wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at  the  city,  &c., 
deliver  such  declaration  on  oath  to  the  said  defendants  ;  and 
did  then  and  there  procure  a  certificate  under  the  hand  of 
Samuel  Scovil,  a  notary  public  most  contiguous  to  the  place  of 
the  said  fire,  and  not  concerned  in  the  said  loss  as  a  creditor  or 
otherwise  related  to  said  the  plaintiff,  that  he  (tbe  said  notary) 
had  made  due  inquiry  into  the  cause  and  origin  of  the  said  fire, 
and  also  as  to  the  value  of  the  said  property  destroyed,  and  that 
he  was  acquainted  with  the  character  and  circumstances  of  tbe 
said  plaintiff,  and  that  be  (the  said  notary)  did  verily  believe 
that  he  (the  said  plaintiff)  really  and  by  misfortune,  and  with- 
out fraud  or  evil  practice,  had  sustained  by  the  said  fire  loss 
and  damage  of  the  property  so  insured  as  aforesaid,  to  wit,  to 
the  amount  in  the  said  certificate  mentioned,  to  wit,  the  sum  of 
$4,880  and  upwards ;  and  although  he  (the  said  plaintiff)  did 
after  the  said  fire,  to  wit,  on  tbe  day  and  year  last  aforesaid,  to 
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wit,  at  the  city,  &c,  deliver  to  the  defendants  such  certificate, 
and  although  a  long  time,  to  wit,  more  than  sixty  days  have 
elapsed  since  the  said  defendants  had  notice  of  the  said  fire, 
and  of  the  said  damage  and  loss  of  the  said  plaintiff  there- 
from as  aforesaid,  and  since  the  proof  of  the  loss  was  re- 
ceived by  the  said  defendants  at  their  office,  yet  the  said 
plaintiff  in  fact  says,  that  the  said  defendants  have  not  paid 
unto  him  (the  said  plaintiff)  the  said  loss  and  damage,  or 
replaced  the  merchandise  and  property  so  insured,  and  so, 
to  wit,  consumed  and  destroyed  as  aforesaid,  with  other  mer- 
chandise and  property  of  the  same  kind  and  equal  goodness, 
nor  have  they  (the  said  defendants)  paid  the  said  loss  and 
damage  unto  the  said  Augustus  W.  Whipple,  or  to  his  order, 
contrary  to  the  tenor  and  effect,  &c.,  of  the  said  two  several 
deeds  poll  or  policies,  and  of  the  covenants  of  the  said  defend- 
ants on  that  behalf  so  made  as  aforesaid ;  and  the  said  plain- 
tiff in  fact  says  that  the  said  defendants,  although  often  re- 
quested so  to  do,  have  not  kept  the  said  covenants,  &c~,  by  them 
made  as  aforesaid,  but  have  broken  the  same,  and  to  keep  the 
same  with  the  said  plaintiff  have  hitherto  wholly  refused,  and 
still  do  neglect  and  refuse.  Second  count :  And  whereas  also 
heretofore,  to  wit,  at  Hartford,  in  the  state  of  Connecticut,  one 
of  the  United  States  of  America,  that  is  to  say,  at  the  city 
aforesaid,  in  the  city,  &c,  to  wit,  on  the  27th  January,  a.  d. 
1845,  the  said  defendants  then  and  there  being  a  company  by 
the  laws  of  the  said  State  of  Connecticut,  incorporated  by  the 
name  of  the  Protection  Insurance  Company,  and  having  power 
by  the  laws  of  the  said  state  to  act  as  an  incorporated  com- 
pany in  the  name  of  the  said  Protection  Insurance  Company, 
and  by  and  under  their  common  seal,  and  the  said  company 
then  and  there  having  and  using  a  common  seal,  and  having 
power  and  authority  by  the  laws  of  the  said  state  to  make  and 
enter  into  the  deeds  poll  or  policies  of  insurance  hereinafter  in 
this  count  mentioned,  by  a  certain  other  deed  poll  or  policy  of 
insurance  then  and  there  made  (profert).  The  count  then 
alleged  that  the  losses  were  to  be  paid  to  the  order  of  Augustas 
W.  Whipple,  and  averred  as  follows:  that  at  the  time  of  the 
making  of  the  policy  of  insurance  in  this  count  first  mentioned, 
to  wit,  on  the  27th  January,  1845,  and  from  thence  continually 
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up  to  the  time  of  the  commencement  of  this  suit,  there  was  not 
in  the  province  of  New  Brunswick  any  mayor,  president,  or 
other  head  officer,  or  any  secretary,  clerk,  treasurer,  or  cashier  of 
the  said  corporation,  or  other  person  upon  whom  service  of 
process  against  the  said  defendants  could  be  made,  according  to 
the  act  of  assembly  prescribed  for  the  service  of  process  on  cor- 
porate bodies,  whereby  the  said  plaintiff*  could  compel  the  ap- 
pearance of  the  said  defendants  to  any  suit  in  any  court  of  law 
within  this  province.  Averment  of  waiver  of  the  tenth  con- 
dition, as  far  as  respects  the  certificate  of  a  magistrate  or 
notary.  Breach,  in  non-payment  to  plaintiff  or  to  Augustus 
W.  Whipple.  The  third  count  stated,  that  heretofore  and  at  re- 
spective times  of  making  the  deeds  poll  and  effecting  the  in- 
surance hereinafter  mentioned  in  this  count,  the  said  defendants 
were  incorporated  by  the  laws  of  the  state  of  Connecticut,  one 
of  the  United  States  of  America,  then  in  force  within  the  said 
state,  and  had  authority  by  the  laws  of  the  said  state  of  Con- 
necticut to  make  and  enter  into  the  deeds  poll  or  policies  of  in 
surance  in  that  count  mentioned,  and  by  the  said  laws  had 
authority  to  sue  and  were  liable  to  be  sued  within  the  said  state 
by  and  under  the  name  of  the  Protection  Insurance  Company, 
by  which  they  are  and  were  incorporated;  and  the  said  de- 
fendants at  the  time  of  the  commencement  of  this  suit  were 
and  continued  so  incorporated  as  in  this  count  mentioned ;  and 
the  said  plaintiff  further  saith,  that  the  individual  members  or 
persons  constituting  the  said  incorporated  company  were  not, 
at  the  time  of  the  making  of  the  said  respective  deeds  poll  or 
policies,  liable  by  the  laws  of  the  said  state  of  Connecticut,  nor 
have  they  at  any  time  since  the  making  of  the  said  policies 
been  liable  to  be  sued  personally  within  the  said  state  of  Con- 
necticut, upon  or  in  respect  of  any  deeds  poll  or  insurance 
effected  by  the  said  company,  by  or  in  the  name  and  under  the 
seal  of  the  said  corporation ;  and  the  said  plaintiff  saith,  that 
the  said  defendants  were  not  at  any  time  or  times  heretofore, 
and  are  not  now  incorporated  by  virtue  of  any  act  of  assem- 
bly of  this  province,  or  by  virtue  of  any  act  or  acts  of  the  im- 
perial parliament  of  Great  Britain  and  Ireland,  or  by  any  royal 
charter  or  otherwise,  than  by  the  laws  of  the  said  state  of  Con- 
necticut as  aforesaid ;  and  the  said  plaintiff  further  saith,  that 
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the  defendants  being  so  incorporated  by  the  said  laws  of  the 
said  state  of  Connecticut  as  in  this  count  is  mentioned,  they 
(the  defendants)  at  Hartford,  in  the  said  state  of  Connecticut,  to 
wit,  at  the  city  aforesaid,  to  wit,  &c.  The  remainder  of  the  conot 
was  similar  to  the  first  count.  Breach,  non-payment  to  plain- 
tiff or  Whipple.  Fourth  count:  Like  the  first  count,  with  this 
difference,  that  it  alleges  a  waiver  of  the  tenth  condition  as  far 
as  respects  certificate,  and  also  an  averment  that  the  defend- 
ants waived  and  discharged  the  plaintiff  from  the  performance 
and  observance  of  and  compliance  with  the  fifteenth  condition. 
Fifth  count:  In  all  respects  like  first  count,  except  that  it  averred 
that  the  loss  was  payable  to  the  order  of  Whipple,  and  alleged 
a  waiver  of  the  tenth  condition  as  respects  the  certificate  of  a 
magistrate,  &c.  The  defendants,  after  craving  oyer  of  the  pol- 
icies, &c.,  pleaded,  — 1st.  Non  sunt  facta  to  all  the  policies  in  the 
first,  second,  third,  fourth,  and  fifth  counts.  2d.  Actio  non,  be- 
cause they  say  that  the  plaintiff  after  the  said  losses  and  dam- 
age by  fire  in  the  first,  second,  third,  fourth,  and  fifth  counts,  in 
the  said  declaration  respectively  mentioned,  to  wit,  on  the  26th 
August,  1845,  at  Saint  John  aforesaid,  &c,  was  required  by  the 
said  company  to  deliver  in  an  account  in  writing  of  the  said 
loss  or  damage,  signed  with  his  own  hand,  and  verified  by  his 
oath  or  affirmation,  and  by  bis  books  of  account  and  other 
proper  vouchers,  and  was- then  and  there  required  to  permit  ex- 
tracts and  copies  to  be  made  therefrom,  respecting  the  amount 
of  the  loss  and  damage  suffered  in  the  stock  in  trade  so  insured 
in  the  said  two  policies  of  insurance  in  those  counts  mentioned; 
the  same  request  being  then  and  there  a  reasonable  request  io 
that  behalf,  he  (the  plaintiff)  then  and  there  neglected  and  re- 
fused to  deliver  in  such  account  to  the  said  company,  and  then 
and  there  refused  to  permit  extracts  and  copies  to  be  made  from 
his  books  of  account  or  other  vouchers,  touching  and  concern- 
ing the  amount  of  the  loss  or  damage  suffered  in  the  said  stock 
in  trade,  insured  in  the  said  two  deeds  poll  or  policies  of  in- 
surance in  those  counts  severally  mentioned,  and  hath  not  de- 
livered the  same  or  permitted  the  same,  contrary,  &c.  to  the 
tenth  condition.  Verification.  (The  same  plea  to  all  the  counts) 
3d.  That  at  the  time  of  the  making  of  the  said  deeds  poll  or 
policies,  first,  in  the  first,  second,  third,  fourth,  and  fifth  counts, 
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of  the  said  declaration  mentioned,  and  from  thence  until  the 
time  of  the  deeds  poll  or  policies,  &c,  secondly,  in  the  said  sev- 
eral counts  respectively  mentioned,  the  said  plaintiff  was  not 
interested  in  the  same  merchandise  mentioned  in  the  said  pol- 
icies first  in  the  said  several  counts  respectively  mentioned, 
and  thereby  intended  to  be  insured  to  a  large  amount,  to  wit,  to 
the  amount  of  ail  the  moneys  thereby  insured  thereon,  and  that 
at  the  time  of  the  making  of  the  said  deeds  poll  or  policies,  &c, 
secondly,  in  the  said  several  counts  respectively  mentioned,  and 
from  thence  until  the  loss  and  damage  thereinafter  in  those 
counts  respectively  mentioned,  the  said  plaintiff  was  not  inter- 
ested in  the  said  merchandise  and  property  in  the  said  two  pol- 
icies, &c.  respectively  in  those  counts  mentioned  to  a  large 
amount,  to  wit,  to  the  amount  of  all  the  moneys  thereby  insured 
thereon,  that  is  to  say,  the  sum  of  $8,000  =  £2,000,  as  in  the 
first,  second,  third,  fourth,  and  fifth  counts  of  the  said  declara- 
tion respectively  mentioned ;  concluding  to  the  country,  &c. 
(Same  plea  to  the  whole  declaration.)  5th.  Plea  of  the  fifteenth 
condition  to  all  the  counts  of  the  declaration,  viz.,  Actio  non, 
because  they  say  that  in  and  by  the  printed  conditions  annexed 
and  referred  to  by  the  said  deeds  poll  or  policies  of  insurance 
respectively  mentioned,  it  was  amongst  other  things  expressed, 
declared,  and  provided,  that  no  suit  or  action  of  any  kind  against 
said  company,  to  wit,  the  said  defendants,  for  the  recovering  of 
any  claim  under  or  by  virtue  of  the  said  deeds  poll  or  policies  of 
insurance  should  be  sustainable  in  any  court  of  law  or  chancery, 
unless  Buch  suit  or  action  should  be  commenced  within  the  term 
of  twelve  months  next  after  the  cause  of  action  should  accrue; 
and  in  case  any  such  suit  or  action  should  be  commenced 
against  the  said  company,  to  wit,  the  said  defendants,  after  the 
expiration  of  twelve  months  next  after  the  cause  of  action 
should,  have  accrued,  the  lapse  of  time  should  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  the  claim 
thereby  so  attempted  to  be  inferred ;  and  the  said  defendants 
further  say,  that  the  said  several  supposed  causes  of  action  in 
the  said  declaration  mentioned  (if  any  such  have  been  or  still 
are)  did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said 
plaintiff,  at  any  time  within  the  term  of  twelve  months  next  be- 
fore the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the 


Digit 


zed  by  G00gk 


712    Ketchum  v.  Protection  Ins.  Co.  1  Allen  (N.  B.),  136. 

Policy.  —  Pleading.  —  Limitation.  —  Notice  of  Loss. 

said  defendants  in  this  behalf,  in  manner  and  form  as  the  said 
plaintiff  bath  above  thereof  complained  against  them,  the  said 
defendants,  and  this,  &c. ;  concluding  with  verification.       6th. 
As   to  the  first   count,  that  the  plaintiff  did  not   give    notice 
of  the  loss  be  had    sustained  to   the   said  company,  and    that 
the  plaintiff  did  not,  as  soon  after  as  possible,  deliver  in  a  par- 
ticular account  of  his  said  loss  or  damage,  signed  with  his  hand 
and  verified  by  his  oath,  and  did  not  declare  on  his  oath  that  uo 
other  insurance  was  made  on  the  same  property,  and  did   not, 
then  and  there,  declare  what  was  the  whole  value  of  the  sub- 
ject insured,  in  what  general  manner  the  building  containing 
the  said  merchandise  and   property  so  insured,  and  the  several 
parts  thereof,  was  occupied  at  the  time  of  the  loss  in  the  first 
count  mentioned,  and  who  were  the  occupants  of  snch   build- 
ing, and  when  and  how  the  said  fire  originated,  so  far  as   be 
(the  said  plaintiff)  knew  or  believed,  and  did  not  deliver  such 
declaration  on  oath  to  the  said  defendants ;  and  did  not,  then 
and  there,  procure  a  certificate  under  the  hand  of  Samuel  Sco- 
vil,  a  notary  public  most  contiguous  to  the  place  of  the  said 
fire,  and  not  concerned  in  the  said  loss  as  a  creditor  or  other- 
wise, or  related  to  the  said  plaintiff,  that  he  (the  said    notary) 
bad  made  due  inquiry  into  the  cause  and  origin  of  the  said  fire, 
and  also  as  to  the  value  of  the  said  property  destroyed,  and 
that  he  was  acquainted  with  the  character  and  circumstances  of 
the  said  plaintiff,  and  that  he  (the  said  notary)  did  verily  believe 
that  the  said  plaintiff  really  and    by  misfortune,  and   without 
fraud  or  evil  practice,  had  sustained  by  the  said  fire  loss  and 
damage  of  the  property  so  insured  as  therein  aforesaid,  to  the 
amount  in  the  said  certificate  mentioned,  to  wit,  the  sum  of 
$4,880  and  upwards;  and  did  not  deliver  such  certificate  to  the 
defendants  in  manner  and  form  as  the  said  plaintiff  hath  above 
in  that  count  alleged.     Nevertheless  for  plea  in  that  behalf  the 
defendants  in  fact  say  that,  although  the  plaintiff  did  deliver  in 
an  account  in  writing,  and  a  declaration  on  oath,  and  a  certifi- 
cate under  the  hand  of  Samuel  Scovil,  yet  the  said  plaintiff  did 
not  duly,  properly,  and  reasonably  prove  his  said  loss  or  dam- 
age, according  to  the  form  and  effect  of  the  said  tenth  condi- 
tion referred  to  by  and  indorsed  on  the  said  deeds  poll,  &c,  re- 
spectively.    And  this  the  said  defendants  are  ready  to  verify. 
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(Same  plea  to  all  the  counts.)  7th.  As  to  the  first:  Actio  non, 
because  the  said  plaintiff  did  not,  as  soon  as  possible  after  the 
said  loss  or  damage  in  this  count  mentioned,  deliver  in  a  par- 
ticular account  of  such  loss  or  damage,  signed  with  his  hand 
and  veri6ed  by  his  oath,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  that  count,  alleged.  Nevertheless,  for  plea  in 
this  behalf,  the  said  defendants  say  that,  in  the  claim  made  for 
the  said  loss  and  damage  in  this  said  first  count  mentioned  and 
set  forth,  there  appeared  to  be  fraud  within  the  true  intent  and 
meaning  of  the  said  tenth  condition  referred  to  and  indorsed 
on  the  said  deeds  poll,  &c,  respectively,  that  is  to  say,  fraud  in 
taking  the  quantity,  nature,  and  value  of  teas,  ribbons,  and 
other  stock  in  trade,  in  that  count  supposed  to  have  been  burnt, 
consumed,  and  destroyed  by  fire,  contrary  to  the  said  tenth  con- 
dition. Verification.  (Same  plea  to  all  the  counts.)  8th. 
Actio  -non  as  to  the  said  first  count,  because  they  say  that  the 
plaintiff,  in  order  to  support  his  claim  for  the  said  loss  or  dam- 
age in  that  count  mentioned,  on,  &c.,  at,  &c,  made  a  declara- 
tion on  oath,  and  the  said  defendants  in  fact  further  say  that,  in 
support  of  the  said  claim  for  the  said  loss  and  damage  in  that 
count  mentioned,  there  was  false  swearing  within  the  true  in- 
tent and  meaning  of  the  said  tenth  condition  referred  to  by  and 
indorsed  on  the  said  deeds  poll,  &c,  that  is  to  say,  false  swear- 
ing in  this,  to  wit,  the  said  plaintiff  then  and  there  swore  that 
the  statement  annexed  to  the  said  declaration  on  oath,  marked 
A,  contained  a  true  statement  of  the  loss  and  damage  of  him, 
the  said  plaintiff,  whereas  the  said  statement  marked  A,  did 
not  contain  a  true  statement  of  the  said  loss  and  damage,  con- 
trary to  the  said  tenth  condition.  Verification.  (Same  plea 
to  all  the  counts.)  9th.  Actio  non  as  to  the  said  first  count, 
because  they  say  that  the  said  plaintiff,  in  order  to  support  his 
claim  for  the  loss  and  damage  in  that  count  mentioned,  did, 
after  the  fire  therein  mentuwied,  to  wit,  on  the  6th  August, 
a.  d.  1846,  to  wit,  at  the  city,  &c,  deliver  in  a  particular  account 
in  writing,  to  the  said  defendants,  of  such  loss  or  damage, 
signed  with  his  own  hand  and  verified  by  his  oath ;  and  the 
said  defendants  say  that,  in  support  of  the  said  claim  for  the 
said  loss  and  damage,  in  that  count  mentioned,  there  was  false 
swearing,  within  the  true  intent  and  meaning  of  the  said  tenth 
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condition  referred  to  by  and  indorsed  on  the  said  deeds  poll, 
fee.,  that  is  to  say,  false  swearing  in  this,  to  wit,  the  said  plain- 
tiff then  and  there  swore  that  the  statement  annexed  to  the  said 
account  in  writing,  marked  A,  contained  a  true  statement  of 
the  loss  and  damage  of  him,  the  said  plaintiff,  whereas  the  said 
statement,  marked  A,  did  not  contain  a  true  statement  of  the 
said  loss  and  damage,  contrary  to  the  said  tenth  condition  re- 
ferred to  by  and  indorsed  on  the  said  deeds  poll,  &c,  respect- 
ively. Verification.  (The  same  plea  to  all  the  counts.)  10th. 
Actio  non  as  to  the  first  count,  because  they  say  that,  by  the 
burning  and  consumption  of  tbe  said  insured  merchandise  by 
the  said  fire,  in  tbe  said  first  count  mentioned,  the  plaintiff  did 
not  sustain  a  loss  and  damage  estimated  according  to  the  true 
and  actual  value  of  the  merchandise  and  property  so  burnt, 
consumed,  and  destroyed,  at  the  time  of  the  happening  of  the 
said  fire,  to  a  large  amount,  to  wit,  to  the  amount  of  $4,880, 
as  in  the  said  first  count  is  mentioned.  Concluding  to  the 
country.  (Same  to  all  the  counts.)  11th,  Actio  non  as  to  the 
second  count,  tbe  same  plea  as  the  tenth  plea  to  the  first  coont, 
concluding  with  a  verification.  The  pleas  to  the  third  const 
were  the  same  as  those  to  the  second  count,  excepting  tbe  plea 
of  non  waiver  of  the  tenth  condition.  The  pleas  to  the  fourth 
count  were  the  same  as  those  to  the  second  count,  with  the  ad- 
dition that  the  defendants  did  not  waive  the  fifteenth  condition, 
and  the  pleas  to  the  fifth  count  were  similar  to  those  pleaded  to 
tbe  second  count  The  plaintiff  replied  to  the  fifth  plea,  and 
demurred  to  the  second,  third,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  thirteenth,  and  fourteenth  pleas,  and  assigned 
the  following  grounds:  —  Demurrer  to  second  plea — Refusal 
to  permit  extracts,  &c.  Causes :  Duplicity,  refusal  to  deliver  in 
an  account  to  defendants,  and  also  to  permit  extracts  of  copies 
to  be  made  from  his  books  of  accounts  and  vouchers  respect- 
ing loss  ;  one  of  which  refusals  constitutes  a  distinct  ground  of 
defence ;  request  to  make  an  account  and  permit  extracts  not 
alleged  to  be  made  before  action  brought  or  exhibiting  bill.  It 
is  not  stated  that  the  plaintiff  had  any  books  of  accounts  or 
vouchers  relating  to  loss;  that  same  was  made  by  defendants 
on  the  plaintiff,  or  that  the  loss  bad  not  then  been  ascertained 
and  proved ;  and  further,  the  same  not  alleged  to  have  been 
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made  in  a  reasonable  time.  Demurrer  to  third  plea  —  No  in- 
terest in  goods.  Causes:  Attempt  to  raise  an  immaterial  is- 
sue ;  whether  plaintiff  interested  to  the  amount  of  all  the 
moneys  insured ;  traverse  too  large.  Demurrer  to  sixth  plea  — 
Tenth  condition  not  complied  with.  Causes:  Attempt  to  put 
in  issue  several  matters  of  defence,  each  of  which  is  distinct, 
viz. :  that  the  plaintiff  did  not  give  notice  of  the  loss,  that  he 
did  not  deliver  a  particular  account  signed  and  veri6ed  by  his 
o&th,  that  he  did  not  declare  on  bis  oath  that  no  other  insur- 
ance was  made  on  the  same  property,  that  he  did  not  make  and 
deliver  a  declaration  of  value,  that  he  did  not  make  and  procure 
a  certificate,  and  that  the  plaintiff  did  not  duly,  and  properly, 
and  reasonably  prove  his  loss.  Plea  does  not  show  what  kind 
of  proof  of  loss  plaintiff  failed  to  make,  viz. :  whether  by  veri- 
fication on  his  own  oath,  by  books  of  account,  or  vouchers,  or 
by  bis  examination  ;  that  the  plea  tenders  an  immaterial  issue 
by  traversing  that  the  certificate  in  the  said  first  count  men- 
tioned to  have  been  obtained  was  not  procured  at  the  time  in 
the  said  first  count  mentioned,  whereas  the  time  is  laid  under 
a  videlicet,  and  is  immaterial,  and  no  distinct  issue  can  be 
taken  upon  the  said  averments  in  the  said  sixth  plea  ;  and  the 
defendants  attempt  to  avoid  without  confessing.  Demurrer 
to  seventh  plea :  Fraud  in  claim.  Causes :  Duplicity ;  at- 
tempt to  set  up  several  matters  of  defence,  each  of  which  is 
distinct,  viz.,  that  the  plaintiff  did  not  as  soon  as  possible 
after  the  loss  in  the  said  6rst  count  mentioned  deliver  in  a  par- 
ticular account  of  such  loss,  signed  with  his  own  hand  and 
verified  by  his  oath,  and  that  there  appeared  to  be  fraud ;  and 
for  that  the  plea  attempts  to.  avoid  the  plaintiff's  claim  by  alleg- 
ing new  matters,  viz.,  that  there  appeared  to  be  fraud  in  the 
claim  made,  without  confessing  and  avoiding  that  the  allega- 
tion of  fraud  is  not  sufficiently  definite,  and  is  of  such  a  nature 
as  to  affect  the  question  of  loss,&c.  Demurrer  to  eighth  plea  — 
False  swearing  in  declaration.  Causes :  Not  sufficiently  cer- 
tain and  positive.  It  is  not  shown  when,  where,  or  how  the 
declaration  on  oath  was  made,  or  before  whom  the  said  plain- 
tiff was  sworn  ;  and  it  does  not  appear  that  the  statement  made 
in  the  eighth  plea  was  untrue  in  any  material  point,  or  that 
there  was   any  wilful    misstatement;   and  that  it   should   be 
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shown  in  what  respect  the  statement  is  untrue,  in  order  that 
the  materiality  may  be  seen,  and  that  the  plaintiff  may  be  able 
to  take  a  certain  issue  on  a  material  point;  and  that  the  said 
eighth  plea  does  not  show  whether  the  false  swearing  was  in 
the  declaration  on  oath  referred  to  in  the  eighth  plea,  or  that 
the  alleged  false  swearing  was  orally  or  in  any  affidavit.  De- 
murrer to  ninth  plea — False  swearing  in  account  in  writing. 
Causes:  That  it  does  not  show  when,  where,  or  how  the  plain- 
tiff made  the  alleged  false  swearing,  or  before  whom  the  plain- 
tiff was  sworn ;  and  that  it  does  not  appear  that  the  said  state- 
ment made  in  the  said  ninth  plea  was  untrue  in  any  material 
point,  or  that  there  was  any  wilful  misstatement ;  and  that  it 
should  be  shown  in  what  respect  the  statement  is  untrue,  in 
order  that  the  materiality  may  be  seen,  and  that  the  plaintiff 
may  be  able  to  take  a  certain  issue  on  a  material  point.  De- 
murrer to  tenth  plea —  Loss  not  estimated,  &c  Causes:  Issue 
tendered  too  large,  and  offers  issue  on  an  immaterial  point,  as 
it  is  not  necessary  for  the  plaintiff  to  prove  a  loss  to  the  amount 
alleged,  as  he  would  be  entitled  to  recover  for  any  loss,  large  or 
small ;  also,  that  the  plea  does  not  offer  a  certain  issue  as  to  the 
plaintiff  having  sustained  a  loss  by  the  said  fire;  also,  the  plea 
is  double,  it  traverses  a  loss  to  the  amount  alleged  in  the  first 
count,  and  also  attempts  to  put  in  issue  that  the  loss  was  not 
estimated  according  to  actual  value  of  the  merchandise  burnt 
at  the  time  of  the  fire.  Demurrer  to  eleventh  plea —  That  it 
should  have  concluded  to  the  country.  Demurrer  to  thirteenth 
plea — Non-compliance  with  the  tenth  condition.  Causes: 
Duplicity ;  because  it  sets  up  several  matters  of  defence,  each 
of  which  is  distinct,  viz.,  plaintiff  did  not  forthwith  after  mer- 
chandise burnt  give  notice  thereof  to  the  defendants ;  that  he 
did  not  deliver  a  particular  account  in  writing  to  the  defendauts 
of  the  loss,  that  be  did  not  declare  on  oath  no  other  insurance 
had  been  made,  that  he  did  not  deliver  such  declaration  on  oath 
to  the  defendants,  that  the  plaintiff  did  not  prove  bis  loss  accord- 
ing to  the  tenth  condition ;  that  plea  is  uncertain  in  not  show- 
ing what  kind  of  proof  the  p'aintiff  failed  to  make,  viz.,  whether 
by  verification  on  his  own  oath,  by  books  of  account  and  vouch- 
ers, or  by  his  examination.  No  certain  issue  can  be  taken  on 
the  averments  in  this  plea,  and  the  defendants  attempt  to  avoid 


Digit 


zed  by  GoOgk 


Ketchum  v.  Protection  Ins.  Co.  1  Allen  (N.  B.),  136.     717 

Policy.  —  Pleading.  —  Limitation.  —  Notice  of  Loss. 

without  confessing.  Demurrer  to  fourteenth  plea  —  Fraud  in 
the  claim  within  the  meaning  of  the  tenth  condition,  assigning 
similar  grounds  to  those  taken  to  the  seventh  plea.  The  plain- 
tiff replied  to  the  fifth  plea:  that  at  the  time  of  the  making  of 
the  policies  and  the  causes  of  action  accrued,  and  from  thence 
continually  until  twelve  months  next  thereafter,  no  action  could 
have  been  sustained  against  the  said  defendants  at  the  suit  of 
the  plaintiff  in  this  court,  without  the  defendants  voluntarily 
appearing  in  the  said  court  to  answer  the  action  of  the  plaintiff, 
defendants  all  the  time  being  a  foreign  incorporated  company, 
and  not  a  company  incorporated  by  any  act  of  assembly  of  the 
province,  and  there  being  no  person  at  the  said  time  in  the 
province  upon  whom  process  in  any  suit  of  the  plaintiff  against 
the  defendants  could  be  made,  and  there  being  no  means  by  the 
course  and  practice  of  the  court  by  which  the  defendants  could 
be  brought  into  the  court-bouse,  to  answer  any  action  com- 
menced against  them  by  the  plaintiff  within  the  said  twelve 
months;  and  the  plaintiff  avers,  that  although  he  was  ready 
and  willing  to,  and  would  have  prosecuted  his  said  claim  for  the 
loss  in  this  court  within  twelve  months  after  the  causes  of  ac- 
tion accrued,  yet  the  defendants  within  the  said  twelve  months 
refused  to  appear  to  any  action  in  the  said  court  at  the  suit 
of  the  said  plaintiff,  by  means  whereof  no  action  could  within 
the  said  twelve  months  have  been  sustainable  against  the 
defendants  at  the  suit  of  the  plaintiff.  Verification.  The  de- 
fendants' demurred  to  this  replication,  and  assigned  the  fol- 
lowing causes :  1st.  Replication  double,  tenders  three  issues, 
viz.,  1st.  No  action  could  have  been  sustained  against  the 
defendants  at  the  suit  of  the  plaintiff  without  defendants 
voluntarily  appeared  in  court.  2d.  That  at  the  said  time, 
when,  &c,  there  was  no  person  in  this  province  upon  whom 
service  of  process  could  be  made.  3d.  That  defendants  re- 
fused to  appear  in  this  court  at  the  suit  of  the  plaintiff.  Also 
the  replication  shows  that  defendants  are  a  foreign  corpo- 
ration, and  there  is  nothing  to  show  that  they  could  not  have 
been  sued  in  the  country  where  incorporated,  within  the  time 
limited  by  the  conditions  of  the  policy.  Also,  the  replication 
shows  the  defendants,  at  the  time,  &c.,  were  a  foreign  corpora- 
tion ;  that  therefore  it  must  be  presumed  that  the  plaintiff  in- 
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tended  to  look  for  his  remedy  to  the  courts  of  that  country  ooly 
where  incorporated.  Also,  that  the  replication  shows  that  the 
defendants  were  a  foreign  incorporated  company,  and  that  the 
refusal  to  appear  in  this  court  was  the  exercise  of  a  right  within 
the  terms  of  the  contract,  evidenced  by  the  policies.  That 
though  it  states  that  the  plaintiff  bad  no  means  of  compelling 
the  defendants'  appearance  in  this  court,  it  does  not  state  that 
he  could  not  compel  their  appearance  in  any  other  court  of  this 
province,  and  that  the  plaintiff  had  no  remedy  against  the  de- 
fendants under  the  laws  of  this  province.  Afso,  that  issues  one, 
two,  and  three,  tendered  by  the  plaintiff,  are  immaterial.  Rep- 
lication also  ambiguous.  The  plaintiff  joined  in  demurrer,  and 
at  the  same  time  gave  notice  of  the  following  objections  to  the 
fifth  plea :  1st.  That  being  pleaded  to  the  whole  declaration, 
and  not  traversing  allegations  in  the  fourth  count,  that  the  de- 
fendants waived  and  discharged  plaintiff  from  performance  of 
the  fifteenth  condition ;  defendants  have  admitted  same,  and 
therefore  defendants  cannot  allege  as  a  defence  the  plaintiff  not 
doing  that  which  the  defendants  have  discharged  him  from 
doing;  plea  being  pleaded  to  the  whole  declaration,  bad.  2d. 
That  the  fifteenth  condition  applies  only  to  courts  within  the 
state  of  Connecticut,  where  the  policies  were  effected,  as  stated 
in  the  second  and  third  counts ;  and  the  said  fifth  plea  being 
pleaded  to  the  whole  declaration,  and  bad  as  to  the  second  and 
third  counts,  is  bad  to  the  whole.  3d.  That  the  not  bringing 
an  action  within  twelve  months  after  cause  of  action  arose  is 
a  mere  matter  of  evidence  for  the  jury,  conducing  to  the  proof 
that  no  loss  was  sustained,  but  no  estoppel  to  an  action  brought 
after  the  twelve  months.  4th.  That  the  fifteenth  condition 
applies  only  to  such  courts  as  could  have  sustained  an  action 
at  law  commenced  within  the  time  specified;  but  as  there  was 
no  mayor,  &c,  or  other  person  on  whom  service  of  process 
could  have  been  made,  whereby  the  plaintiff  could  have  com- 
pelled the  appearance  of  the  defendants  to  any  suit  at  law  here; 
and  as  no  court  of  law  in  this  province  could  sustain  action 
until  appearance  of  the  defendants  after  being  served  with  pro- 
cess, therefore  no  action  could  have  been  sustained  as  to  the 
cause  of  action  in  the  second  count;  the  plea  being  bad  to  that 
count,  and   being  pleaded  to  the  whole   declaration,  is  bad 


Digit 


zed  by  GoOgk 


Ketchum  v.  Protection  Ins.  Co.  1  Allen  (N.  B.),  136.     719 

Policy.  — Pleading.  — Limitation.  — Notice  of  Loss. 

5th.  That  courts  of  law  here  will  administer  the  remedy 
within  the  time  limited  by  the  law  of  the  province  for  bringing 
actions,  and  as  the  time  in  this  case  has  not  elapsed,  plaintiff 
may  proceed  here,  notwithstanding  the  fifteenth  condition. 
6th.  That  the  fifteenth  condition  is  repugnant  to  the  body  of 
the  said  policies,  whereby  the  defendants  agree  to  make  good 
any  loss  by  fire,  to  be  paid  within  sixty  days  after  notice  and 
proof  made  in  conformity  to  conditions;  and  as  the  conditions 
allow  the  assured  to  deliver  in  an  account  as  soon  after  the  fire 
as  possible,  and  do  not  limit  the  time  of  that  delivering  within 
twelve  months;  if  he  could  not  do  so  within  that  time,  and  a 
longer  time  is  reasonable,  which  may  exceed  the  twelve  months 
from  the  time  the  cause  of  action  accrued,  and  as  the  defend- 
ants agree  to  pay  within  sixty  days  after  delivery  of  the  ac- 
count, which  may  be  after  the  twelve  months,  the  fifteenth 
condition  would  prevent  a  court  of  law  sustaining  an  action; 
the  fifteenth  condition  being  repugnant  to  the  body  of  the  pol- 
icies must  be  rejected;  and  therefore,  plea  alleging  action  not 
commenced  within  the  twelve  months  is  bad.  7th.  That  the 
defendants  not  having  traversed  the  allegations  in  the  several 
counts  of  the  declaration,  that  the  plaintiff  did,  as  soon  as 
possible  after  the  fire,  deliver  in  a  particular  account,  have 
admitted  it;  the  defendants  should  have  shown  that  the  sixty 
days  from  the  delivery  of  the  account  had  elapsed  within 
the  period  of  twelve  months  after  the  fire,  so  as  to  show  that 
the  plaintiff  could  have  commenced  an  action  within  twelve 
months  after  cause  of  action  accrued.  8th.  That  the  defend- 
ants not  having  traversed  the  allegation  in  the  second  count, 
that  there  was  not,  at  the  time  of  the  making  of  the  said 
policies  in  that  count  mentioned,  and  thence  up  to  the  com- 
mencement of  this  suit,  any  person  upon  whom  process  could 
be  served  to  bring  defendants  into  court,  they  have  admitted  the 
same  ;  then  the  defendants  have  voluntarily  appeared  in  this 
court  to  answer  the  plaintiff's  claim,  and  by  so  doing  have  pre- 
cluded themselves  from  pleading  that  this  action  was  not  com- 
menced within  twelve  mouths  after  cause  of  action  accrued  — 
otherwise  their  appearing  after  the  said  twelve  months  volunta- 
rily to  answer  the  plaintiff's  claim  would  be  nugatory,  &c. ; 
therefore,  the  fifth  plea  setting  up  this  defence  to  the  whole  dec- 
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laration  being  bad  as  to  the  second  count,  is  bad  to  the  whole 
declaration.  9th.  The  defendants,  not  having  traversed  that 
the  defendants  made  policies  in  said  third  count  as  a  foreign 
corporation,  and  that  the  defendants  were  not  incorporated 
by  any  law  of  this  province,  and  that  individual  members  were 
not  liable  to  suit  —  these  allegations  are  admitted  ;  and  then  as 
there  are  no  means  by  which  an  action  at  law  in  this  count 
against  the  defendants  could  be  sustained  on  said  policies  in 
the  said  third  count  mentioned,  unless  by  their  own  consent  in 
appearing  —  the  fifteenth  condition  cannot  be  applicable  to  any 
action  in  this  court  on  the  policies  in  the  third  count,  as  the  con- 
dition must  be  held  to  apply  to  such  courts  of  law  only  where, 
at  the  time  of  the  policy  being  made,  an  action  at  law  cook! 
have  been  sustained  against  the  defendants;  and  the  fifth  plea 
being  pleaded  to  the  whole  declaration,  and  being  bad  as  to  the 
third  count  is  bad  as  to  the  whole.  10th.  The  plea  is  bad 
as  to  the  second  and  third  counts,  in  the  defendants  not  aver- 
ring that  they  were  always,  within  twelve  months  after  the 
cause  of  action  accrued,  ready  and  willing  to  appear  to  any 
action  on  the  claim  mentioned  in  the  second  and  third  counts, 
lltb.  The  plea  that  the  plaintiff  did  not  exhibit  his  bill 
against  the  defendants  in  respect  to  the  cause  of  action  in  the 
declaration  mentioned,  is  bad,  as  the  fifteenth  condition  only 
requires  the  plaintiff  to  commence  an  action  within  one  year; 
and  the  defendants  should  have  pleaded  that  the  plaintiff  did 
not  commence  an  action  within  one  year  after  the  cause  of  ac- 
tion accrued.  12th.  That  the  defendants  attempt  to  avoid 
the  causes  of  action  in  the  declaration  without  confessing  them. 
The  defendants  also,  at  the  time  of  demurrer  to  the  replication 
to  the  fifth  plea,  gave  notice  of  the  following  objections  to  the 
declaration:  To  the  first  count  —  1st.  That  it  did  not  appear 
that  Whipple,  to  whose  order  the  loss  (if  any)  was  made  paya- 
ble, made  any  order  on  the  defendants  to  pay  loss  to  plaintiff 
or  for  the  plaintiff  to  receive  the  same  from  defendants,  2d.  It 
did  not  appear  that  the  plaintiff  bad  any  interest  in  the  poli- 
cies in  the  said  first  count  mentioned,  or  in  the  amount  payable 
thereon  at  the  time  of  the  loss,  or  that  he  sustained  any  damage 
by  the  loss.  3d.  That  it  did  not  appear  that  at  the  time  the 
plaintiff  delivered  into  the  company   his  particular  account  in 
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writing,  signed  by  his  own  hand  and  verified  by  his  oath,  to 
wit,  on  the  20th   August,  1845,  he  did  also  declare  on  oath 
whether  any  or  what  other  insurance  had   been  made  on  the 
property  therein  mentioned,  what  was  the  value  of  the  same, 
in  what  general  manner  (as  to  trade,  manufactory,  merchan- 
dise, or  otherwise)  the  building  containing  the  property  insured 
and  the  several  parts  thereof  were  occupied  at  the  time  of  the 
loss,  and  who  were  the  occupants  of  such  building,  and  when 
and  how  the  fire  originated,  as  far  as  he  knew  and  believed  ; 
and  did  also  procure  a  certificate  under  the  hand  of  a  magis- 
trate or  notary  public  (most  contiguous  to  the  place  of  the  fire, 
and  not  concerned  in  the  loss  as  a  creditor  or  otherwise,  or  re- 
lated to  the  plaintiff  or  Whipple),  that  they  had  made  due  in- 
quiry into  the  cause  and  origin  of  tfre  fire,  and  also  as  to  the 
value  of  the  property  destroyed,  and  were  acquainted  with  the 
character  and  circumstances  of  the  person  or  persons  insured, 
and  did  know  or  verily   believed  that  the  said  plaintiff  really 
and  by  misfortune,  and  without  fraud  or  evil  practice,  sustained 
by  such  fire  loss  or  damage  to  the  amount  therein  mentioned, 
according  to  the  tenth  condition:  plaintiff's  compliance  with 
the  tenth  condition  was  at  a  subsequent  period,  to  wit,  on  the 
27th  March,  a.  d.  1846,  contrary  to  the  tenth  condition.    Also, 
it  did  not  appear  that  the  notary  giving  the  certificate  was  not 
related  to  Whipple,  the  payee  of  the  amounts  due  on  the  said 
policies  in  case  of  loss.     Also,  it  did  not  appear  that  the  pre- 
liminary proofs  required  by  the  tenth  condition  were  produced 
by  the  plaintiff  to  the  defendants.     Also,  it  did  not  appear  that 
the  action  was  commenced  within  the  term  of  twelve  months 
next  after  cause  of  action  accrued.     Objections  to  the  second 
count  —  Same  as  the  first  and  second  objections  to  the  first 
count.     The  averment  that  at  the  time  of  making  the  first  pol- 
icy, and  from  thence  continually,  &c,  the  defendants  had  no 
mayor,  &c.,  on  whom  service  of  process  could  be  made,  was 
irrelevant  and  immaterial.     Also,  that  the  mode  of  waiver  of 
the  tenth  condition  as  respects  certificate  was  not  shown,  or 
that  the  waiver  was  binding  on   defendants,  being  a  corpo- 
ration. 

Also,  it  did  not  appear  that  plaintiff  had  performed  all  the 
conditions,  &c,  on  his  part  previous  to  the  commencement  of 
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this  suit  Also,  that  it  appeared  that  the  delivery  of  the  par- 
ticulars in  writing,  and  the  declaration  on  oath  as  set  out  tbereia 
were  not  in  accordance  with  the  tenth  condition  of  the  policy. 
Also,  that  it  did  not  appear  that  this  action  was  commenced 
within  the  term  of  twelve  months  after  cause  of  action  ac- 
crued. Also,  it  did  not  appear  that  the  preliminary  proofs  of 
loss  required  by  the  tenth  condition,  had  been  produced  by  the 
plaintiff  to  the  defendants.  Objections  to  the  third  count  — 
Substantially  the  same  as  those  to  the  first  Objections  to  the 
fourth  count  —  Same  as  the  first  and  second  objections  to  tbe 
first  count,  and  similar  to  some  of  tbe  objections  to  tbe  second 
count.  Objections  to  tbe  fifth  count — Substantially  the  same 
as  to  the  fourth. 

Tbe  abstract  on  the  opposite  page  exhibits  the  pleadings  in 
the  case. 

The  case  was  argued  in  Easter  term  last,  by 

Jack  fy  Kayey  for  the  plaintiff.  It  will  be  convenient  to  dis- 
cuss: 1st.  The  objections  to  the  declaration  ;  2d.  The  de- 
murrers to  the  pleas;  and  3d.  The  demurrer  to  the  replication 
to  the  fifth  plea,  and  the  exceptions  to  that  plea.  First  count 
The  first  objection  to  the  declaration  is,  "  That  Whipple,  to 
whose  order  the  loss  under  the  two  policies  was  made  payable, 
has  made  no  order  to  the  plaintiff  to  receive  the  loss."  This 
objection  is  clearly  untenable.  Whipple  is  no  contracting  party, 
no  right  of  action  A  vested  in  him,  and  it  would  upon  the  most 
obvious  rules  of  pleading  be  impossible  to  sustain  a  declara- 
tion in  which  he  was  made  a  plaintiff.  The  first  count  nega- 
tives the  fact  of  a  payment  either  to  the  plain  tiff  or  to  Whipple, 
which  is  quite  sufficient.  If  the  defendants  had  paid  Whipple, 
it  would  be  a  matter  of  defence.  Second  objection :  a  That 
the  plaintiff  bad  no  interest  in  the  policies."  This  objection  is 
merely  an  amplification  of  the  first  objection,  and  like  it,  based 
upon  the  assumption  that  Whipple  is  clothed  with  the  right  of 
action,  and  not  tbe  plaintiff.  The  law  is  so  plainly  opposed  to 
this  view,  that  gravely  to  argue  the  question  would  be  a  mere 
waste  of  time.  Third  objection  :  "  That  it  does  not  appear  by 
the  count  that  the  plaintiff  delivered  into  the  company  his  par- 
ticular account  in  writing,  signed  with  his  own  hand  and  ver- 
ified by  bis  oath,  &c,  according  to  the  tenth  condition."    The 
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To  the  whole  declaration. 


Fire  pleas,  vis.: 


To  first  eount 
Fire  plea*,  vii.: 


ftl  Count 


3d  Count! 


To  second  eount, 


Six  pleas,  ris.  i 


6th, 


9th. 
10th, 


To  third  eount. 
Five  pleas,  ris.: 


To  fourth  count, 


«h  Count 


To  fifth  eount 


Six  pleas,  vis.: 


18th. 


tftlu 
18th. 
19th. 
90th. 
91st 


99d. 
93d. 

94th. 
95th. 

97th. 


99th. 
90th. 


81st 


89d. 
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Non  sunt  facte 
Refusal  to  permit  extracts. 
No  Interest  in  goods. 
Goods  not  burnt 
Aotlon     not    commenced 
within  twelve  months. 


L  Tenth  condition  not 
complied  with. 
U.  Fraud  in  claim. 

III.  False  swearing  in  dec- 

laration on  oath. 

IV.  False  swearing  in  ac- 

count in  writing. 
V.  Loss    not 
Ac,  ax. 


estimated, 


I.  Loss   not 
Ac,  Ac 

II.  Defendants  did  not 
waive  compliance 
with  tenth  condition 
as  to  notarial  certifi- 
cate, Ac 

m.  Non-compliance  with 
tenth  condition. 

IV.  Fraud  in  claim  within 
meaning  of  the  tenth 
condition. 
V.  False  swearing  in  ac- 
count In  writing. 

VI.  False  swearing  in  dec- 
laration on  oath. 


Issues,  Demussess, 

ADD 

RsrucATioxs. 


Issue  Joined. 
Demurrer  special. 


Joixdebs 

AJCD 

Dkmobbkks. 


Joinder. 

-    . Joinder. 

Issue  joined.  > 

Replication  —  pUE  non ;  Demurrer 
potuiti  defendt  ab-        and 
sente.  joinder. 


Demurrer  special. 
"  led. 


Demurrer  spedaL 

Demurrer  speciaL 
Demurrer  special. 

Demurrer  spedaL 
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Ac,  Ac 
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tenth  condition. 

in.  Fraud  in  claim  within 
tenth  condition. 
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tenth  condition  requires  that  the  assured  shall  as  soon  as  possi- 
ble after  a  fire  deliver  in  a  particular  account  in  writing  to  the 
company  of  such  loss,  signed  with  his  hand  and  verified  by  his 
oath ;  yet  that  part  of  the  tenth  condition  which  requires  the 
assured  to  declare  on  oath  that  no  other  insurance  was  made  on 
the  same  property,  &c,  is  not  limited  as  to  time,  and  need  not 
be  made  simultaneously  with  that  respecting  the  fire.     Fourth 
objection :  "  That  it  does  not  appear  that  the  action  was  com- 
menced within  twelve  months  next  after  the  cause  of  action  ac- 
crued."   This  objection  is  the  subject  matter  of  a  plea,  to  which 
the  plaintiff  might  have  replied  any  matter  which  he  deemed 
proper.     The  first  count  it  will  be  recollected  differs  from  the 
fourth.     In  the  latter  a  special  averment  is  introduced,  setting 
forth  the  reasons  why  the  action  was  not  commenced  within 
the  twelve  months.     The  matter  of  the  special  averment  in  tbe 
fourth  count  might  have  been  the  subject  of  a  good  replication 
to  the  plea,  but  the  objection  cannot  be  urged  against  tbe  first 
count.     The  first  and  second  objections  to  the  second  count  are 
the  same  as  those  to  the  first  count,  and   have  been  already 
answered.    The  third  objection  to  tbe  second  count  is  addressed 
to  the  averment:   "  That  at  the  time  of  the  making  of  the  pol» 
icies,  &c.,  the  corporation  (the  defendants)  had  no  mayor,  &c, 
upon  whom  process  could  be  served."    This  is  a  material,  and 
of  course  a  traversable  averment.     It  was  not  in  tbe  power  of 
the  plaintiff  to  prosecute  his  action  until  there  was  some  person 
upon  whom  process  could  be  served,  and  it  was  competent  for 
him  either  to  allege  this  in  his  declaration,  and  thus  anticipate 
the  ground  of  defence  which  the  defendants  might  set  up,  or  tbe 
plaintiff  could  make  it  tbe  subject  of  a  replication  in  the  event 
of  a  plea  requiring  such  a  reply.    Fourth  objection  to  the  second 
count:   "  That  the  plaintiff  has  not  shown  how  the  defendants 
waived  the  tenth  condition."    This  is  clearly  matter  of  evidence, 
and  may  be  proved  either  expressly  or  impliedly  from  the  con- 
duct of  the  parties.     It  is  like  the  preliminary  proof  in  an  ac- 
tion upon  a  marine  policy,  —  the  waiver  of  which  in  all  the 
precedents,  is  stated  as  it  is  here.     As  to  the  fifth  objection,  tbe 
plaintiff  has  averred  performance  of  all  the  tenth  condition  ex- 
cept that  portion  of  it  which  he  alleges  to  have  been  waived 
The  sixth  objection  is  so  vague  that  it  is  impossible  to  see  dis- 


Digit 


zed  by  GoOgk 


Kktchum  v.  Protection  Ins.  Co,  1  Allen  (N.  B.),  136.     725 

Policy.  —  Pleading.  —  Limitation.  —  Notice  of  Loss. 

tinctly  what  the  defendants  mean  by  it.  The  exceptions  to  the 
third  count  are  all  open  to  the  same  remark.  Then  with  re- 
spect to  the  objection  to  the  fourth  count,  as  to  the  waiver  of 
the  fifteenth  condition,  the  same  arguments  that  have  been 
advanced  in  support  of  the  allegation  of  waiver  of  the  tenth 
condition  apply  here.  In  fact  the  precedent  is  taken  from 
Chitty,  and  is  continually  used  without  objection.  Demur- 
rers to  the  pleas  —  Second  Plea  :  "  Refusal  to  permit  extracts." 
This  plea  sins  against  the  principle  of  the  rule  that  the  issue 
must  be  single.  The  tenth  condition  contains  a  variety  of  stip- 
ulations, each  distinct  in  its  nature. 

The  defendants  have  alleged  two  refusals :  1st.  A  refusal  by 
the  plaintiff  to  deliver  in  an  account  in  writing  of  his  loss ; 
2d.  A  refusal  to  permit  extracts  to  be  made  from  his  books. 
This  plea  would  therefore  raise  two  issues,  either  of  which  if 
found  in  favor  of  the  defendants  would  decide  the  cause.     The 
matters  are  quite  distinct.    In  the  first  instance,  all  that  is  neces- 
sary is  an  account  of  the  loss  verified  by  the  plaintiff's  oath ; 
and  then,  "  if  required,"  there  must  be  further  proof  by  the 
books ;  but  the  request  to  furnish  the  further  proof  is  a  con- 
dition  precedent  on  the  part  of   the  defendants.     The  word 
"  permit"  implies  a  request,  but  until  such  request  is  made 
there  is  no  breach  of  the  condition.     The  defendants  should 
have  stated  their  plea  in  clear  and  unambiguous  language ;  if 
there  is  any  ambiguity  in  it,  the  construction  must  be  against 
the  party  pleading.     The  word  "  then  "  in  a  plea  has  been  held 
to  be  ambiguous.     Stead  v.  Poyer.1     It  should  have  appeared 
that  the  request  to  deliver  an  account  from  the  books  was  made 
to  the  plaintiff  before  action  brought.     By  the  eleventh  con- 
dition, payment  is  to  be  made  within  sixty  days  after  proof  of 
the  loss,  and  the  defendants  should  have  shown  that  they  made 
the  application  for  further  proof  within  that  time ;  because  after 
the  expiration  of  the  sixty  days,  without  any  request  of  further 
proof,  the  plaintiff  had  a  right  of  action  which  could  not  be 
divested.     The  plea  is  also  bad  for  not  stating  positively  that 
the  plaintiff  had  books  of  account :  it  only  appears  by  infer-* 
ence.     Demurrer  to  the  third  plea.     The  traverse  here  is,  that 
the  plaintiff  is  not  interested  to  the  whole  value  of  the  goods. 
i  3  Dowl.  &  L.  209. 
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insured ;  a  mere  negative  of  the  language  of  the  declaration ; 
and  it  goes  to  this  extent,  that  if  the  plaintiff's  interest  in  the 
goods,  or  rather  if  the  goods  were  not  of  the  full  value  described 
in  the  policies,  if  they  fell  one  shilling  below  it,  the  action  could 
not  be  sustained.     But  if  he  was  interested  in  any  part  of  the 
goods,  he  is  entitled  to  recover  pro  tanto  ;  the  traverse  is  there- 
fore clearly  too  large.     If  a  plea  traverses  more  of  an  allega- 
tion than  is  material,  it  is  bad  as  being  too  large.     Tempest  v. 
Kilner.1     The  averment  of  interest  at  the  time  of  effecting  the 
policy,  is  satisfied  by  proof  of  interest  at  the  time  of  the  loss. 
Hammond  on  Ins.  71.     Demurrer  to  the  sixth  plea.     This  plea 
is  almost  unintelligible ;  it  is  also  open  to  the  objections  urged 
against  the  second  plea ;  in  addition  to  which  it  traverses  the 
time,  which  being  laid  under  a  videlicet  is  not  material.     Ander- 
son v.  Tliornton.2     The  policy  has  reference  to  three  descriptions 
of  proof:  1st  Examination  under  oath,  &c;  2d.  Vouchers;  3d. 
Delivery  of  a  particular  account.     By  this  plea  the  defendants 
attempt  to  put  all  these  in  issue.     If  they  wished  to  put  all  these 
distinct  and  independent  matters  in  issue,  they  should   have 
pleaded  to  each  separately.     The  consequent  prolixity  of  the 
pleadings  is  an  objection  of  no  force.     Demurrer  to  the  seventh 
plea.     The  allegations  in  this   plea  are  too  general.     It  first 
states  that  the  plaintiff  did  not  as  soon  as  possible  after  the  loss 
deliver  in  a  particular  account  of  such  loss,  signed,  &c,  and  then 
goes  on  to  state  that  there  appeared  to  be  (not  that  there  was) 
fraud  in  the  claim.     The  expression  "as  soon  as  possible"  is 
very  vague  and  uncertain :   it  lacks  that  precision  which  the 
language  of  pleading  requires.     The  phrase  "there  appeared 
fraud"  is  loose  and  objectionable:    there  ought  to  have  been 
a  positive  allegation  that  there  was  fraud.     Strictly  speaking, 
the   words   would  almost  imply  the  absence  of  actual  fraud 
The  plea  is  also  bad  upon  the  ground  of  duplicity,  and  because 
it  does  not  confess  and  avoid;  for  if  there  was  no  fraud,  there 
is  not  sufficient  admitted  on  the  face  of  the  plea  to  entitle  the 
plaintiff  to  judgment  if  there  was  a  verdict  in  his  favor.    De- 
murrer to  the  eighth  plea  —  False  swearing  in  the  declaration. 
It  does  not  appear  that  there  was  any  statement  marked  A.   The 
charge  of  false  swearing  ought  to  be  so  clear  and  specific  that 

*  3  Dowl.  &  L.  407.  *  3  Q.  B.  277. 
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perjury  might  be  assigned  upon  it.  It  ought  to  appear  when 
and  where  the  oath  was  made,  in  order  that  the  court  might 
judge  of  the  charge  of  false  swearing.  Regina  v.  NoU.1  In  Thur- 
tell  v.  Beaumont?  which  was  an  action  on  a  policy,  to  which  the 
defence  was  that  the  plaintiff  had  wilfully  set  fire  to  the  prop- 
erty ;  it  was  held,  that  in  order  to  justify  a  verdict  for  the  de- 
fendant, the  evidence  must  be  such  as  would  support  a  criminal 
charge  against  the  plaintiff  for  the  same  offence.  Will  it  be 
contended  on  the  other  side  that  if  there  had  been  an  untruth  as 
to  five  yards  of  cloth,  a  bat,  or  a  pair  of  gloves,  all  right  of  ac- 
tion was  gone  ?  The  meaning  of  the  condition  is,  that  he  shall 
not  swear  wilfully  and  corruptly  false  in  any  material  point. 
Demurrer  to  the  ninth  plea  —  False  swearing  in  the  account 
in  writing.  This  plea  is  bad  upon  some  of  the  grounds  urged 
against  the  eighth  plea ;  and  in  some  respects  it  is  more  objec- 
tionable, because  it  does  not  confine  the  false  swearing  to  any 
particular  day.  Demurrer  to  the  tenth  plea  —  Loss  not  esti- 
mated. The  allegation  of  loss  is  not  divisible :  if  the  plaintiff 
proves  a  partial  loss,  he  is  entitled  to  recover;  the  traverse  is  there- 
fore too  large,  and  raises  an  immaterial  issue.  The  case  of  Tem- 
pest v.Kilner*\s  an  authority  against  the  validity  of  this  plea. 
This  plea  comprehends  not  singly  a  traverse  of  the  loss  by  fire, 
but  also  asserts  that  there  was  no  estimate.  There  might  have 
been  a  loss  by  fire  for  which  the  plaintiff  was  entitled  to  recover, 
although  no  estimates  were  made.  Demurrer  to  the  eleventh 
plea — Fraud  in  the  claim  within  the  tenth  condition.  This  plea 
ought  to  have  concluded  to  the  country,  and  not  with  a  veri- 
fication, because  it  does  not  introduce  any  new  matter;  there 
was  therefore  a  complete  issue.  Bentley  v.  Goldthorpt  If  the 
plea  does  more  than  deny  the  allegation  of  loss,  it  is  double  ;  so 
that  in  either  event  the  plea  is  bad.  Summers  v.  Ball.6  These 
demurrers  cover  all  the  pleas  demurred  to,  not  only  the  pleas 
pleaded  to  the  whole  declaration,  but  those  pleaded  to  the  sev- 
eral counts  of  the  declaration.  Demurrer  to  the  replication  to 
the  fifth  plea.  The  replication  »hows  that  the  defendants  are  a 
foreign  corporate  body,  and  that  they,  within  twelve   months 

1  4  Q.  B.  768.  *  1  C.  B.  377. 

*  1  Bing.  339.  *  8  M.  &  W.  596 
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after  the  cause  of  action  accrued,  refused  to  appear  to  any  ac- 
tion which  the  plaintiff  might  commence.  Our  law  provides 
no  remedy  to  enforce  the  appearance  in  our  courts  of  law  of 
foreign  corporate  bodies.  The  issuing  of  a  writ,  where  the  de- 
fendants refused  to  appear,  would  in  such  case  be  unnecessary 
and  useless ;  for  the  plaintiff  could  not  after  such  refusal  antici- 
pate that  they  would  appear  if  he  issued  a  writ  against  them. 
It  is  true  they  have  eventually  appeared,  but  they  have  done  so 
it  seems  only  to  raise  a  technical  objection,  as  to  the  action  not 
having  commenced  within  the  twelve  months;  whether,  except 
to  raise  this  point,  they  would  have  appeared  at  all  is  very  ques- 
tionable. 

The  fifteenth  condition  must  mean  that  the  plaintiff  was  to 
prosecute  his  action,  and  that  he  was  limited  to  a  certain  time 
to  commence  the  action  thus  to  be  prosecuted.  But  the  de- 
fendants' refusal  to  appear  put  it  out  of  the  plaintiff's  power  to 
prosecute  the  action.  It  is  by  the  act  of  the  defendants'  refusal 
that  the  plaintiff  was  prevented  from  doing  what  the  fifteenth 
condition  required  him  to  do.  Then  surely,  under  such  circum- 
stances, the  defendants  will  not  now  be  permitted  to  take  ad* 
vantage  of  their  own  act,  to  bar  the  plaintiff  of  his  remedy. 
The  case  of  Douglas  v.  Forrest *  shows,  in  a  case  where  the 
plaintiff  had  not  had  power  to  prosecute  his  action,  the  construc- 
tion put  upon  the  statute  of  limitations,  that  the  action  shall  be 
brought  "  within  six  years  next  after  the  cause  of  such  actions  or 
suits,  and  not  after ; "  wherein  it  was  held  that  the  statute  did  not 
commence  to  run  while  the  plaintiff  was  not  in  a  situation  to 
prosecute  his  action  with  effect.  So  in  the  construction  of  the 
fifteenth  condition,  it  must  be  held  to  contemplate  a  case  where 
the  plaintiff  would  have  power  to  prosecute  the  action  which 
was  to  be  commenced  within  the  year;  this  power  to  effectually 
prosecute  he  clearly  has  not  in  our  courts  as  against  a  foreign 
corporate  body,  unless  the  defendants  appear  to  the  action  vol- 
untarily by  their  attorney.  And  it  is  contended,  that  if  he  has 
not  such  power  as  to  his  claim  on  the  policies  in  question  in  any 
given  case,  in  suits  in  our  courts  of  law,  the  fifteenth  condi- 
tion is  not  applicable  to  them.  The  objection  to  duplicity  in 
the  replication  is  untenable.     The  matters  replied  constitute  one 

1  4  Bing.  686. 
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point  But  assuming  the  replication  to  be  faulty,  the  fifth  plea 
is  bad  in  substance,  on  several  grounds:  — 

1st.  The  fifteenth  condition  is  only  applicable  to  actions  in 
courts  where,  if  an  action  were  commenced  within  the  time 
limited  by  the  condition,  the  plaintiff  would  have  power  to  pros- 
ecute the  same  without  any  act  of  the  defendants  to  enable  him 
to  do  so.  The  condition  implies  that  there  is  a  cause  of  action  ; 
a  court  in  which  the  plaintiff  has  power  to  prosecute  his  claim, 
and  in  which  it  would  be  sustainable ;  and  it  then  provides  that 
no  action  shall  be  sustainable  unless  the  same  be  commenced 
within  the  time  limited.  Would  the  actidn  be  sustainable  in 
our  courts  of  law  unless  the  defendants  voluntarily  appeared  ? 
It  is  conteuded  that  it  would  not.  The  condition  assumes  that 
it  is  in  the  power  of  the  plaintiff  to  do  what  it  requires  to  be 
done.  This  it  certainly  was  not  in  this  case,  as  regards  our 
courts  of  law,  whatever  it  may  have  been  as  respects  courts 
elsewhere.  If  the  plaintiff  had  the  power  and  did  not  prose- 
cbte  in  our  courts,  then  there  might  be  reason  to  deem  his  claim 
invalid  ;  but  not  otherwise.  The  plaintiff  may  be  barred  of  his 
remedy  elsewhere,  but  it  is  contended  that  there  is  nothing  in 
the  fifteenth  condition  which  deprives  him  of  his  action  in  our 
courts,  whether  it  were  commenced  before  or  after  the  twelve 
months. 

2d.  The  contract  in  the  policies  being  that  of  a  foreign  cor- 
porate body  in  Connecticut,  and  made  in  that  state,  the  fifteenth 
condition  must  have  intended  to  limit  the  time  for  bringing 
actions  within  the  courts  of  that  state,  and  those  courts  only, 
as  that  state  was  the  place  of  performance  (namely,  payment) 
contemplated  by  the  parties. 

3d.  The  fifteenth  condition  is  void  as  being  repugnant  to  the 
tenth  condition.  By  the  latter,  no  specific  time  is  limited  for 
the  delivery  by  the  plaintiff  to  the  defendants  of  the  particular 
account;  it  must  be  within  a  reasonable  time.  This  under 
particular  circumstances  may  be  more  than  twelve  months  from 
the  plaintiff's  loss ;  cases  may  be  supposed  in  which  it  would 
be  unreasonable,  nay,  impossible,  to  deliver  the  particular  ac- 
count within  the  twelve  months,  yet  by  the  fifteenth  condition 
the  action  must  be  commenced  within  twelve  months  after  the 
cause  of  action  accrued,  that  is,  from  the  fire  which  occasioned 
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his  loss,  and  the  damage  sustained  at  which  constitutes  his 
cause  of  action  ;  so  that  taking  the  fifteenth  condition  as  im- 
peratively requiring  the  commencement  of  the  action  within 
the  twelve  months,  it  might  in  some  cases  require  this  when  by 
reason  of  the  necessity  on  the  plaintiffs  part  of  fulfilling  the 
requirements  of  the  tenth  condition,  he  would  not  be  in  a 
situation  to  sue,  and  he  would  without  any  fault  or  laches  on 
his  part  be  barred  of  his  remedy.  The  condition  cannot  stand 
with  the  other. 

4th.  The  fifth  plea  goes  to  affect  the  remedy,  and  this  must 
be  governed  by  the  law  of  the  place  where  an  action  is  brought 
and  a  contract  is  sought  to  be  enforced.  "It  affects  the  time 
within  which  the  action  must  be  brought.  Our  own  statute  of 
limitations  regulates  this.  If  these  policies  had  been  silent  as 
to  the  time  for  bringing  the  action,  still  if  they  were  made  in 
the  state  of  Connecticut  they  would,  in  construction  of  law, 
have  incorporated  into  them  the  law  of  the  place,  as  explana- 
tory of  the  contracts  in  matters  not  provided  for  by  them.  YA 
this  would  not  have  affected  the  remedy  on  it  in  our  courts. 
Neither  should  the  fact  of  the  policy  containing  a  prescription 
within  itself  alter  the  case.  In  seeking  the  remedy,  our  own 
prescription  must  be  looked  to  and  none  other. 

5th.  The  fifteenth  condition  is  bad  upon  the  broad  ground 
that  it  is  contrary  to  the  policy  of  the  law  ;  its  effect  is  to  oust 
the  courts  of  law  and  equity  of  their  jurisdiction  by  an  unrea- 
sonable restraint.  In  the  Earl  of  Mexborovgh  v.  Bower}  the 
master  of  the  rolls  says,  "  that  parties  cannot  contract  them- 
selves out  of  the  right  to  have  their  disputes  settled  in  courts 
of  justice."  Causes  which  tend  to  oust  the  jurisdiction  of  the 
courts  are  not  binding  on  the  parties. 

6th.  Another  objection  to  the  fifth  plea  is,  that  the  not  bring- 
ing the  action  within  the  twelve  months  is  merely  evidence 
of  the  invalidity  of  the  claim.  The  fifth  plea  attempts  to  set 
up  the  non-commencement  of  the  suit  within  that  time  as 
an  estoppel  to  the  plaintiff's  claiming  at  all ;  it  is  therefore 
bad. 

7th.  But  the  most  obvious  objection  to  this  plea  is,  that  it  is 
pleaded  to  the  whole  declaration,  and  is  clearly  bad  as  to  the 

*  7  Bear.  132. 
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fourth  count,  which  alleges  that  the  defendants  waived  and 
discharged  the  plaintiff  from  the  performance  and  observance 
of  and  compliance  with  the  fifteenth  condition.  The  defend- 
ants, by  pleading  over,  have  admitted  this  allegation  to  be  true, 
and  they  are  thereby  estopped  from  now  complaining  that  the 
action  was  not  brought  within  the  twelve  months,  they  having 
in  effect  admitted  by  the  pleadings  that  they  had  discharged 
the  plaintiff  from  the  necessity  of  bringing  it  within  that  time. 
The  plea  of  non-compliance  with  the  fifteenth  condition  is  there- 
fore bad  as  to  the  fourth  count,  and  if  so,  as  the  plea  is  pleaded 
to  the  whole  declaration,  and  is  not  divisible,  it  is  bad  in  toto. 
Powdick  v.  Lyon;1  Chit.  PI.  (5th  ed.)  703. 

J.  W.  Chandler  Sf  Gray,  contra.  The  proposition  that  the 
only  mode  of  assigning  a  chose  in  action,  so  as  to  vest  in  the 
assignee  a  right  of  action  in  his  own  name,  is  by  a  bill  of 
exchange  or  promissory  note,  is  not  entirely  accurate.  Wilson 
v.  Couptond;2  Fair  lie  v.  Denton?  But  even  if  it  were,  the 
proposition  would  not  reach  our  first  and  second  objections  to 
the  declaration.  In  the  case  of  a  marine  policy  of  insurance, 
it  was  decided  that  if  D.  be  insured,  and  loss  (if  any)  to  be 
payable  to  F.,  the  latter  may,  in  the  event  of  a  loss,  maintain 
an  action  in  his  own  name.  2  Phillips  on  Ins.  595.  The  con- 
tracting parties  here  agreed  that  the  loss  should  be  payable  to 
Whipple,  "  modus  et  conventio  vincunt  legem."  It  seems,  then, 
that  Whipple  was  clothed  with  the  right  of  action,  the  legal 
interest  by  agreement  vested  in  him,  and  if  he  could  maintain 
an  action  in  his  own  name  upon  the  policies,  the  plaintiff 
(Ketchum)  could  not.  At  any  rate  there  is  no  averment  of  an 
order  from  Whipple  to  Ketchum  to  receive  the  money,  which 
it  is  contended  is  essential,  he  having  by  agreement  between 
the  parties  been  constituted  the  recipient.  As  to  the  third 
objection  to  the  declaration,  viz. :  That  the  plaintiff  has  not 
shown  that  at  the  time  be  delivered  in  his  particular  account 
in  writing  of  his  loss,  he  also  delivered  in  the  declaration  and 
proofs  required  by  the  tenth  condition ;  that  he  did  not  declare 
on  oath  whether  any  or  what  other  insurance  had  been  made 
on  the  property,  &c.  As  no  time  is  limited  for  the  performance 
of  these  acts,  the  law  would  imply  a  reasonable  time,  and 
*  11  East,  566.  a  5  B.  &  Aid.  228.  8  8  B.  &  C.  395. 
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therefore  the  declaration  should  have  contained  an  averment 
that  these  acts  were  performed  within  a  reasonable  time.  The 
time  in  this  case  is  laid  under  a  videlicet,  the  effect  of  which 
would  be  to  give  the  plaintiff  indefinite  latitude  in  bis  evidence, 
and  thus  postpone  an  investigation  of  the  acts  until  all  proof  of 
them  should  be  lost,  thereby  rendering  the  expiration  of  a  rea- 
sonable time  a  question  which  could  not  be  raised.  With  regard 
to  the  allegation  of  waiver  of  the  fifteenth  condition,  as  stated 
in  the  fourth  count,  it  will  be  recollected  that  as  the  defend- 
ants are  a  corporation,  and  sued  as  such,  then  an  act  of  waiver 
of  the  fifteenth  condition  not  being  incidental  to  the  exercise 
of  their  functions,  or  rather  not  being  an  act  of  such  frequent 
occurrence  that  the  affixing  of  the  corporate  seal  would  be 
attended  with  intolerable  inconvenience,  the  waiver  would  re- 
quire the  authentication  of  the  common  seal.  8  T.  R.  280; 
7  Jurist,  656 ;  Bing.  N.  C.  265,  et  seq. ;  Mayor  of  Ludlow  v. 
Chalton.1  The  precedent  is  taken  from  Chitty,  and  he  subjoins 
a  qtuere.  But  further  observations  now  are  unnecessary  on  this 
part  of  the  case ;  they  will  more  properly  arise  when  the  excep- 
tions to  the  fifth  plea  come  on  to  be  discussed. 

We  will  now  proceed  to  the  demurrers  to  the  pleas.  Demur- 
rer to  the  second  plea.  This  plea  is  objected  to  upon  the  ground 
of  duplicity ;  that  it  attempts  to  put  several  matters  in  issue, 
namely  a  refusal  to  deliver  in  account  of  loss,  and  also  a  refusal 
to  permit  extracts,  &c  It  is  certainly  a  rule  in  pleading  that 
the  issue  must  be  single,  but  a  variety  of  facts,  all  constituting 
one  entire  proposition  or  ground  of  defence,  may  be  pleaded  if 
they  be  dependent  and  connected;  Chitty  on  Plead.  (1st  voL) 
637;  and  it  is  another  rule  equally  well  established,  that 
wherever  it  is  incumbent  upon  the  plaintiff  to  aver  the  per- 
formance of  several  acts,  the  performance  of  all  or  any  of  these 
acts  may  be  denied.  But  it  is  contended  on  the  other  side, 
that  this  general  traverse  has  a  tendency  to  multiply  the  is- 
sues ;  but  the  remedy  proposed,  that  is  to  traverse  by  a  sepa- 
rate plea  the  performance  of  each  act,  does  not  remove,  bat 
increases  the  difficulty. 

Again,  if  the  defendants  were  confined  to  the  traverse  of  a 
single   act,  they  would  be  obliged  to  admit  the  performance 

i  6  M.  &  W.  815. 
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of  the  acts  not  traversed,  upon  the  principle  that  whatever  is 
not  denied  is  admitted.     As  the  rules  of  pleading  are  founded 
in  good  sense  and  sound  reasoning,  any  system  of  pleading  by 
which  a  party  is  prohibited  from  putting  in  issue  the  perform- 
ance of  an  act  which  the  plaintiff  ought  to  prove,  seems  to  be 
in  direct  conflict  with  those  rules.     Demurrer  to  the  third  plea. 
The  object  of  this  plea  was  merely  to  put  in   issue   the  fact 
whether  the  plaintiff  were  interested  in  the  goods  or  not ;  the 
averment  of  that  interest  under  this  issue  would  be  matter  of 
evidence  for  the  jury.     Demurrer  to  the  sixth  plea.     The  argu- 
ments already  advanced  in  support  of  the  second  plea  may  be 
applied  in  favor  of  the  sixth,  and  it  is  not  necessary  to  repeat 
them  again.     But  this  plea  may  be  sustained  upon  the  ground 
that  all  the  allegations  in  it,  which  precede  the  word  neverthe- 
less, are  in  the  nature  of  a  protestando,  which  means  an  ad- 
mission—  an  admission  of  the  facts  as  therein   stated — 'but 
not  of  the  legal  consequences  sought  to  be  attached,  or  their 
compliance  with  the  terms  required.     The  issuable  part  of  this 
plea  therefore  would  be  that  portion  of  it  which  alleges,  that 
the  plaintiff  did  not  reasonably  prove  his  loss  according  to  the 
tenth  condition ;  that  is  to  say,  that  the  proof  required  by  the 
tenth   condition   was  not   furnished  by  the   plaintiff.     In  this 
view  then  the  issue  is  single,  or  to  speak  more  correctly,  the 
plea  tends  to  produce  an  issue  which  would  be  single.     The 
plea  is  taken  from  a  precedent  in  Chitty,  and  there  is  no  note 
subjoined   suggestive  of  a  doubt   of  its  validity.     1  Chit.  PI. 
648,  651.     Demurrer  to  seventh  plea.     The  form  of  this  plea  is 
also  given  by  Chitty  ;  the  objection  to  it  is  duplicity:  1st,  be- 
cause it  denies  the  delivery  of  the  account  of  loss ;  2dly,  be- 
cause it  alleges  that  "there  appears  to  be  fraud  in  taking  the 
account;"  the  language  of  the  tenth  condition  is,  "  if  there  ap- 
pear any  fraud,  the  assured  shall  forfeit  all  claim  under   this 
policy."     Now  the  material  issuable  part  of  this  plea  is,  that 
there  appeared  to  be  fraud  in  taking  the  quantity  of  teas,  rib- 
bons, &c.     The  defendants  have  been  more  specific  here  than 
tbe   rules  of  pleading   require :  a  general    allegation  of  fraud 
would  have  been  quite  sufficient.     Fraud  most   generally  is  a 
compound  of  facts  and  intents,  and  it  never  can  be  necessary 
to  enumerate  all  the  facts  and    motives  which  constitute  the 
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crime.     1  Chitty's  Plead.  613;   9  Rep.  110;  JEW  v.  Montagu.1 
Demurrer  to   the  eighth   plea  —  False   swearing.     It  was  not 
necessary  in  this  plea  to  state  before  whom  the  false  swearing 
took  place,  as  no  person  bad  a  right  by  law  to  administer  the 
oath ;  in  fact  it  would  be  unlawful  to  do  so,  and  the  person  ad- 
ministering the  oath  might  be  liable  to  a  criminal  information, 
and  perjury  could  not  be  assigned  even  if  the  oath   were  wil- 
fully false.     The  false  swearing  which  the  policy  contemplates, 
is  not  perjury  in  the  legal  acceptation  of  the  term :  it  intended 
that  the  oath  should  be  a  statement  of  the  truth  according  to 
the  party's  own  knowledge ;  and  therefore  we  should  maintain 
the   position  (did  it   become   necessary),  that  if  the   plaintiff 
swore  to  a  state  of  facts  which  he  believed  to  be  true,  and  he 
were  mistaken,  —  for  instance,  if  he  chose  to  swear  without 
due  inquiry  or  certain  knowledge  as  to  the  value  or  loss  of  an 
article,  and  he  was  mistaken,  —  that  would  be  false  swearing 
within  the  tenth  condition,  and  would  defeat  the  policy,  while 
at  the  same  time  it  would  not  be  perjury  in  law:  unless  the 
construction  were  such,  it  would  give  the  assured  great  facilities 
for  the  commission  of  fraud.     We  contend  that  the  object  of 
this  plea  is  to  make  the  insured  use  every  precaution  to  give  a 
fair  and  just  account  of  his  loss,  not  to  speculate  upon  the 
probability  that  he  may  escape  detection.     The  same  argu- 
ments apply  to  the  demurrer  to  the  ninth  plea.     Demurrer  to 
the  tenth  plea.     This   plea   is   demurred   to   upon   the   same 
grounds  that  the  third  plea  is,  to  which  our  answer  has  already 
been  given.     Demurrer  to  the  eleveuth  plea.     The  objection  to 
this  plea  is,  that  it  ought  to  have  concluded  to  the  country. 
It  is  addressed  to  the  second  count  of  the  declaration,  which 
omits  the  allegations  that  the  loss  was  estimated ;  therefore  this 
new  material  fact    having   been  introduced  by  the  plea,  it  is 
rightly   concluded  with  a  verification.     Then  with  respect  to 
the  fifth  plea,  the  replication  to  it,  the  demurrer  to  that  replica- 
tion, and  the  exceptions  to  that  plea ;  these  may  be  all  consid- 
ered together. 

The  leading  exception  to  the  fifth  plea  is,  that  it  sets  up  the 
fifteenth  condition  as  an  answer  to  all  the  counts  of  the  decla- 
ration ;  and  that  as  the  fourth  contains  an  averment  of  waiver 

1  2  M.  &  8.  378. 
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of  the  fifteenth  condition,  the  plea  being  inapplicable  to  that 
count,  is,  therefore,  bad  in  that  particular ;  and  being  entire,  is 
bad  in  toto.  Another  ground  of  exception  against  the  plea  is, 
that  the  subject  matter  of  it  is  not  pleadable  in  bar  at  all ;  that 
if  the  action  had  not  been  commenced  against  the  defendants 
until  after  the  lapse  of  twelve  months  from  the  time  the  cause 
of  action  accrued,  this  is  merely  a  matter  of  evidence  to  be 
submitted  to  the  jury  upon  an  issue  raising  the  question  of 
loss.  Another  ground  is,  that  the  fifteenth  condition  is  con- 
trary to  the  policy  of  the  law,  and  that  it  is  repugnant  to  the 
tenth  condition.  In  the  first  place  it  becomes  necessary  to  con- 
sider the  objection  that  the  fifteenth  condition  is  contrary  to  the 
policy  of  the  law.  The  proposition  is  rather  startling.  The 
general  rule  of  the  common  law  certainly  is  that  parties  may 
enter  into  any  kind  of  contract  they  please,  provided  that  its 
object  be  not  immoral,  nor  have  a  tendency  to  wound  the  feel- 
ings of  individuals,  nor  contrary  to  legislative  enactments,  or 
the  policy  of  the  common  law.  In  Mitchell  v.  Harris,1  Lord 
Chancellor  Eldon  says,  referring  to  Half  hide  v.  Fenning?  "  In 
that  case  there  was  an  express  agreement  that  there  should 
be  no  suit  in  law  or  equity.  Parties  may  so  agree ;  and  it  is 
every  day's  practice  that  if  they  do,  they  cannot  proceed  con- 
trary to  the  agreement.  In  that  case  the  covenant  would  be  a 
bar ;  here  the  only  effect  of  it  would  be  to  give  damages,  but 
could  not  be  pleaded  in  bar  to  the  action.  Has  there  been  any 
instance  of  a  bill  to  compel  parties  to  name  arbitrators?" 
Here  then  we  have  the  very  highest  authority  in  favor  of  the 
legality  of  the  fifteenth  condition,  and  it  is  of  no  consequence 
what  form  the  contract  assumes,  whether  it  be  called  an  agree- 
ment, a  proviso,  stipulation,  or  condition  :  the  substance  of  all 
is  the  same.  The  fifteenth  condition  is  a  reasonable  one  also 
for  the  defendants  to  introduce  into  their  policies,  as  a  guard 
against  fraud.  The  parent  institution  is  situated  in  a  foreign 
country,  at  Hartford,  in  the  state  of  Connecticut,  removed  to 
a  great  distance  from  the  place  where  the  insured  property  is. 
The  premiums  of  insurance  are  very  small,  and  it  would  cer- 
tainly be  an  extremely  imprudent  act  on  the  part  of  the  de- 
fendants to  contract  a  liability,  which  might  be  enforced  against 

1  2  Vescy  Jun.  129,  132.  2  2  Brown's  Ch  336. 
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them  after  a  lapse  of  fifteen  or  eighteen  years,  when  accident 
or  death  had  removed  out  of  the  way  all  the  witnesses  by 
whom  an  available  defence  might  have  been  proved,  if  the  ac- 
tion had  been  promptly  brought.  The  exceptions  in  the  stat- 
ute of  limitations  apply  to  natural  persons  only  and  not  to 
corporations ;  they  are  not  locomotive  bodies,  travelling  from 
one  jurisdiction  to  another,  so  that  the  defendants  could  not 
protect  themselves  by  a  plea  of  the  statute.  Faulkner  v.  Del- 
aware Sf  Raritan  Canal  Company.2 

Having  established  the  validity  of  the  fifteenth  condition,  we 
pass  on  to  the  consideration  of  the  other  grounds.  This  case 
has  been  compared  to  one  falling  under  the  statute  of  limita- 
tions, with  respect  to  which  it  Has  been  decided  that  there  can 
be  no  cause  of  action  until  there  be  some  person  upon  whom 
process  can  be  served.  But  statutes  of  limitation  or  prescrip- 
tion only  take  away  the  remedy;  they  leave  the  debt  or  de- 
mand untouched.  So  that  courts  of  law  pay  no  regard  to  the 
statute  of  limitations  of  a  foreign  country,  and  when  parties 
invoke  the  aid  of  their  jurisdiction,  they  apply  the  remedy 
according  to  their  own  forms  of  proceeding.  But  in  the  case 
of  a  contract  extinguished  by  the  law  of  the  place  where  made, 
or  by  an  original  term  or  stipulation  in  the  contract  itself, 
whether  by  mere  lapse  of  time  or  otherwise,  the  law  is  different; 
the  contract  cannot  be  revived  by  a  suit  in  a  foreign  country. 
Story  on  Conflict  of  Laws  (2d.  ed.)  223.  It  is  contended,  on 
the  other  side,  that  although  the  contract  disclosed  by  the  fif- 
teenth condition  would  be  extinguished  at  Hartford,  where  it  is 
made  or  was  to  be  performed,  yet,  when  the  remedy  is  sought 
here,  a  different  rule  ought  to  prevail.  But  the  law  is  in  direct 
opposition  to  this  position.  Story,  J.,  in  his  Conflict  of  Laws, 
p.  272,  says :  "  The  general  rule  is,  that  a  defence  or  discbarge 
good  by  the  law  of  the  place  where  the  contract  is  made  or  is 
to  be  performed,  is  held  to  be  of  equal  validity  in  every  other 
place  where  the  question  may  come  to  be  litigated."  It  seems 
to  be  admitted  on  the  other  ^ide,  that  if  the  policies  had  been 
made  in  this  province,  and  the  plaintiff  had  suffered  twelve 
months  to  elapse  after  the  cause  of  action  arose  without  com- 
mencing an  action,  the  fifteenth  condition  would  have  been  a 

1  1  Denio,  441. 
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bar.  Now  it  is  clear  the  policies  were  made  in  this  country  at 
the  city  of  Saint  John.  In  Patlison  v.  Mills}  before  the  House 
of  Lords,  the  Lord  Chancellor  said  :  "  If  I,  residing  in  England, 
send  down  ray  agent  to  Scotland,  and  he  makes  contracts  for 
me  there,  it  is  the  same  as  if  I  myself  went  there  and  made 
them."  The  same  rule  has  been  held  to  apply  even  to  an 
English  corporation  contracting  by  its  agent  in  Scotland,  for 
the  contract  takes  effect  as  a  contract  in  Scotland.  Story's 
Conflict  of  Laws,  237 ;  Albion  F.  Sf  L.  Insurance  Company  v. 
Mitts?  Here  the  defendants,  by  Mr.  Balloch,  their  agent,  made 
the  policies  in  the  city  of  Saint  John.  The  plaintiff  says  he 
could  not  bring  an  action ;  in  other  words,  he  could  not  prevent 
the  lapse  of  twelve  months,  the  running  of  time  against  him,  as 
the  defendants  resided  out  of  the  jurisdiction  of  the  court ;  but 
sorely  there  is  nothing  in  this  argument;  he  might  have  sued 
out  a  writ  at  any  time  after  his  cause  of  action  accrued,  and 
thus  have  commenced  his  action,  or  he  might  have  taken  pro- 
ceedings in  the  courts  of  the  country  where  the  company  is  in- 
corporated, within  the  term  prescribed.  He  also  takes  another 
ground,  that  the  fifteenth  condition  is  repugnant  to  the  tenth 
condition  ;  but  to  this  the  answer  is  plain :  the  fifteenth  and 
tenth  conditions  must  be  read  together,  or  with  reference  to 
each  other,  and  the  obvious  interpretation  of  both  is,  that  as 
soon  as  possible  after  the  fire,  and  before  the  expiration  of 
twelve  months  after  the  loss,  the  assured  is  to  deliver  in  a  par- 
ticular account  of  such  loss  or  damage,  &c  The  stipulation 
that  no  action  shall  be  brought  after  the  lapse  of  twelve  months 
from  the  time  the  cause  of  action  accrues,  overrides  this  por- 
tion of  the  tenth  condition,  and  limits  the  construction  to  the 
period  referred  to  in  the  tenth.  Then  with  respect  to  the  aver- 
ment of  waiver  set  out  in  the  fourth  count.  Before  discussing 
the  doctrine  upon  this  point,  the  nature  of  the  stipulations  in 
the  tenth  and  fifteenth  conditions  may  be  briefly  adverted  to. 
Those  contained  in  the  tenth  condition  are  conditions  prece- 
dent, that  in  the  fifteenth  is  a  condition  subsequent ;  it  there- 
fore becomes  the  subject  of  a  plea  or  matter  of  defence.  The 
plea  in  such  a  case  would  necessarily  admit,  that  the  plaintiff 
once  had  a  cause  of  action  which  was  well  founded,  but  which 

1  1  Dow  &  C.  342.  *  3  Wilson  &  Shaw,  218,  233,  234. 
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had  since  been  divested  by  lapse  of  time.  Hotham  v.  The  East 
India  Company.1  It  therefore  became  unnecessary  for  the  plain- 
tiff to  notice  in  his  declaration  the  fifteenth  condition,  and  it  b 
difficult  to  see  how  with  propriety  he  conld  make  any-  allega- 
tion respecting  it,  but  he  has  thought  proper  to  do  so.  He 
alleges  that  the  defendants  waived  the  performance  by  the 
plaintiff  of  the  fifteenth  condition,  and  that  as  the  defendants 
have  not  traversed  the  allegation,  they  have  admitted  the  troth 
of  it,  and  that  the  fifth  plea  having  been  pleaded  to  the  whole 
declaration,  which  makes  it  applicable  to  the  fourth  count  in 
which  the  allegation  of  waiver  is  contained,  the  whole  plea  is 
bad.  The  rule  is  this :  whatever  is  traversable  and  not  trav- 
ersed, is  admitted.  Hudson  v.  Jones,  note  to  Pirn  v.  Graze- 
brook.2  This  allegation  of  waiver  in  the  fourth  count  is  mere 
surplusage,  extraneous  matter,  and  not  traversable,  therefore 
the  defendants  were  justified  in  leaving  it  unnoticed  —  tbey 
were  compelled  to  pass  it  by.  This  new  fangled  doctrine  of 
waiver,  as  Chief  Baron  Joy,  in  the  case  of  Donnelly  v.  Howie,* 
in  the  Irish  exchequer,  calls  it,  is  comparatively  of  modern  date, 
and  eveu  as  applied  to  the  indorsers  of  promissory  notes  and 
bills  of  exchange,  as  dispensing  with  the  necessity  of  present- 
ment or  notice  of  dishonor,  is  latterly  going  out  of  fashion. 
Campbell  v.  Webster.4  What  were  the  defendants  to  waive  in 
this  case?  The  waiver  of  preliminary  proof  in  a  marine  policy 
is  an  event  of  frequent  occurrence,  and  may  be  either  express 
or  implied  ;  it  is  always  of  an  act  or  acts  the  plaintiff  is  bound 
to  perform  prior  to  his  cause  of  action  attaching  —  something 
in  the  shape  of  a  condition  precedent.  But  the  question  again 
recurs,  what  act  was  the  plaintiff  here  obliged  to  do,  the  per- 
formance of  which  the  defendants  waived  ?  There  was  no 
compulsion  upon  the  plaintiff  to  bring  his  action  within  twelve 
months,  or  at  any  time.  It  is  impossible  to  imagine  in  what 
form  an  instrument  of  waiver  in  this  case  could  be  conceived 
—  what  would  be  the  language  of  it.  No  man  can  describe 
it.  The  cause  of  action  ^s  extinguished  by  lapse  of  time. 
How  could  it  be  revived  by  waiver  ?  The  only  possible  way 
in  which  the  object  could    be   achieved   would   be  this :    the 

MT.R.  638.  8  2  Irish  Law  Rec.  N.  S.  79. 
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defendants  might  enter  into  a  covenant  with  the  plaintiff,  that 
if  he  should  bring  an  action  on  these  policies  after  the  lapse 
of  twelve  months  after  the  cause  of  action  arose,  they  (the 
defendants)  would  not  plead  thereto  the  fifteenth  condition. 
If,  under  such  circumstances,  an  action  were  brought,  and  the 
fifteenth  condition  pleaded,  then  this  covenant  might  be  replied 
by  way  of  estoppel.  It  seems,  then,  that  the  allegation  of 
waiver  in  the  fourth  count  was  mere  surplusage;  that  the  de- 
fendants were  not  bonnd  to  answer  it,  and  that  the  fifteenth 
condition  set  up  as  a  bar  in  the  fifth  plea  to  all  the  counts  was 
properly  pleaded.  The  result  therefore  is,  that  the  fifth  plea, 
which  is  pleaded  to  all  the  counts,  would  entitle  the  defendants 
to  a  general  judgment  on  the  whole  record. 
Jack,  in  reply.  Our.  adv.  vult 

Chipman,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  is  an  action  for  breach  of  covenant  upon  two  policies  of 
insurance,  made  under  the  corporate  seal  of  the  defendants. 
The  one,  dated  the  27th  January,  1845, whereby  for  the  premium 
therein  mentioned  the  defendants  covenanted  to  insure  the  plain- 
tiff against  loss  by  fire  to  the  amount  of  $4,000,  on  his  general 
stock  of  merchandise  as  therein  stated,  from  27th  January, 
1845,  unto  27th  January,  1846,  and  in  case  of  loss  the  amount 
to  be  ascertained  according  to  the  true  value  of  the  goods  at 
tbe  time  of  the  loss,  and  to  be  paid  by  the  defendants  within 
sixty  days  after  notice  and  proof  thereof  made  by  the  assured, 
in  conformity  to  the  conditions  annexed  to  the  policy.  This 
policy  was  indorsed  by  the  defendants  on  the  13th  May,  1845, 
whereby  they  consented  that  it  should  cover  merchandise  either 
owned  by  the  plaintiff,  consigned  to  him  on  commission,  or  in 
trust;  and  that  the  loss,  if  any,  was  to  be  made  payable  to 
the  order  of  Augustus  W.  Whipple.  The  other  policy,  made 
under  the  seal  of  the  said  defendants  to  the  plaintiff,  was 
dated  the  13th  May,  1845,  and  was  also  for  $4,000,  in  addition 
to  the  previous  policy  against  fire  ou  the  general  stock  of  goods, 
&c.,  of  the  plaintiff,  either  owned  by  him,  consigned  to  him  on 
commission,  or  in  trust,  contained  in  the  building  therein  men- 
tioned in  Saint  John,  from  the  said  13th  May,  1845,  to  the  13th 
November  then  next.     The  other  terms  of  the  policy  are  the 
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same  as  the  first  mentioned,  with  the  same   reference  to  the 
conditions  annexed  thereto.     This  policy  was  also  indorsed  by 
the  defendants,  whereby  it  was  declared  by  the  defendants  that 
the  loss,  if  any,  was  to  be  payable  to  the  order  of  the  said 
Augustus  W.  Whipple.     Objections  to  the  declaration.      The 
declaration  contains  five  special  counts,  in  each  of  which  both 
policies  are  declared  on,  and  in  the  first  of  which  the  conditions 
annexed  to  the  policies  are  set  out  in  full,  and  it  is  therein  al- 
leged that  the  said  policies  were  made  "  and  accepted  in  refer- 
ence to  the  conditions  thereto  annexed,  which  were  to  be  used 
and  resorted  to  in  order  to  explain  the  rights  and  obligations  of 
the  parties  thereto  in  all  cases  not  therein  otherwise  specially 
provided  for ; "  and  it  is  alleged  in  each  of  the  other  courts 
that  the  policies  therein  set  forth  were  made  with  reference  to 
the  same  terms  and  conditions  annexed,  as  in  the  first  count  is 
mentioned.     Thus  the  plaintiff  has  by  his  own  showing  made 
the  conditions  in  question   part  of  the  policies,  just  as  if  they 
were  included  in  the  instruments,  and  is  estopped  by  his  own 
declaration  from  now  contending  that  they  are  mere*  matters 
of  form,  not   intended  as  part  of  the  contract;   and   he  was 
bound  so  to  declare,  and  to  set  out  those  conditions  as   part 
of  the  contract,  as  they  are  necessary,  having  the  effect  of  ex- 
plaining and  controlling  the  terms  of  the  covenants  contained 
in  the  deed,  and  the  doctrine  laid  down  in  the  case  of  Worsley 
v.  Wood1  clearly  makes  them  part  of  the  deed.     This  being  so, 
and  several  exceptions  having  been  taken  to  each  of  the  counts 
in  the  declaration,  as  not  containing  sufficient  averments  to 
show  the   plaintiff's  right  to  recover,  we  will  first  dispose  of 
these  exceptions.     In  order  to  do  this  it  will  be  necessary  to 
advert  to  the  conditions,  to  see  what  is  required  of  the  plaintiff 
(in  case  of  loss)  to  give  him  the  right  of  action ;  for  it  is  clear 
that  he  must  show  by  his  declaration  that  he  has  fulfilled  all  con- 
ditions that  are  precedent  to  that  right.     In  the  first  place,  he 
has  in  all  the  counts  shown  the  deeds  in  full  with  the  condi- 
tions, and  has  averred  the  loss  by  fire,  the  interest  in  the  goods 
destroyed,  and  the  amount  of  the  loss,  together  with  sundry 
other  averments,  which  we  shall  hereafter  advert  to  in  reference 
to  the  exceptions  taken.     The  first  exception  to  each  of  the 

i  6  T.  R.  710. 
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counts  is,  that  he  has  not  averred  that  Whipple  gave  any  order 
for  the  payment  of  the  loss,  and  it  is  contended  that,  under  the 
terms  of  the  indorsement  on  the  policies,  the  defendants  were 
not  bound  to  pay  any  loss  without  Whipple's  order ;  but  the 
plaintiff  has, in  the  breach  assigned  to  each  count  alleged  that 
the  defendants  had  neither  paid  him  the  loss,  or  replaced  the 
goods,  &c,  or  paid  the  same  to  Augustus  W.  Whipple  ;  and  in 
the  first  and  third  counts  it  is  added,  "  or  to  his  order,'"  but  in 
the  second,  fourth,  and  fifth  counts,  the  words,  "  or  to  his  order" 
in  the  assignment  of  the  breach  are  left  out ;  but  there  is  no  ob- 
jection taken  to  the  assignment  of  the  breach  in  either  count ; 
it  is  only  for  the  want  of  an  averment  that  Whipple  gave  an 
order ;  and  on  this  point  we  are  clearly  of  opinion  that  this  aver- 
ment was  not  necessary.     Whipple  was  no  party  to,  nor  was 
his  name  mentioned  in  the  contract.     He  could  maintain  no 
action  except  as  assignee,  and  no  assignment  of  the  policies  to 
Whipple  is  alleged ;  consequently  he  could  have  no  legal  right 
to  recover  in  his  own   name  the  money  insured,  and  there  is 
nothing  in  the  record  to  show  that  he  had  any  legal  interest  in 
the  property  insured;  the  indorsement  amounts  only  to  a  con- 
sent on  the  part  of  the  defendants  that  the  loss  (if  any)  might 
be  made  payable  to  Whipple's  order;  but  if  Whipple  gave  no 
order,  and  never  had  any  right  transferred  to  him  by  the  plain- 
tiff to  do  so,  then   the  loss  still  remained  payable  under  the 
contract  to  the  plaintiff,  and  therefore  we  think  there  is  noth- 
ing in  this  exception.    If  the  defendants  had  paid  Whipple,  that 
fact  might  have  been  a  good  answer  to  the  present  action,  and 
so  pleaded  by  the  defendants.     As  to  the  second  exception, 
"that  it  does  not  appear  that  the  plaintiff  was  interested  in  the 
goods  destroyed  at  the  time  of  the  loss,  or  that  he  had  sustained 
any  injury  by  the  fire."     This  was  not  much  urged  by  the  de- 
fendants' counsel,  and   we  think  there  was  nothing  in  it,  and 
the  interest  is  sufficiently  averred  in  all  the  counts.     The  third 
exception  to  the  first  count  is,  that  the  plaintiff  has  not  shown 
that  at  the  time  he  delivered  in  his  particular  account  in  writing 
of  his  loss,  he  also  delivered  in  the  other  declaration  and  proof 
required  by  the  tenth  condition  ;  contending  that  they  should 
all  have  been  delivered  in  at  one  time,  or  it  should  have  been 
averred  that  the  proofs  were  delivered  in  within  a  reasonable 
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time,  and  as  soon  as  possible,  and  some  reason  shown  for  de- 
lay. Now  all  the  tenth  condition  requires  as  to  time  is  that 
notice  of  the  loss  shall  be  forthwith  given,  and  that,  it  is  averred, 
was  done;  and  all  that  the  condition  afterwards  requires  to  be 
done  is  merely  that  it  should  be  done  as  soon  after  the  notice  as 
possible,  and  the  plaintiff  avers  that  "as  soon  after  as  possible," 
that  is,  on  the  20th  August,  he  did  deliver  in  a  particular  ac- 
count of  the  loss  under  oath,  and  did  after  the  said  fire,  accord- 
ing to  the  said  condition,  that  is,  on  the  27th  March,  1846,  do 
all  the  other  acts  that  the  tenth  condition  requires  to  be  done  by 
the  assured,  —  detailing  what  he  did  in  compliance  therewith 
pritnd  facie  to  make  the  loss  payable ;  and  as  this  is  not  re- 
quired to  be  done  within  any  specified  time,  we  think  this  objec- 
tion cannot  be  sustained.  The  next  and  fourth  objection  is,  that 
it  does  not  appear  that  Scovil,  the  notary  who  gave  the  certifi- 
cate, was  not  related  to  Whipple  ;  but  this  is  answered  by  there 
being  nothing  to  show  that  Whipple  was  in  any  way  interested 
in  the  insurance.  The  next  objection,  which  is  the  fifth  in  num- 
ber, is  already  disposed  of  in  our  remarks  on  the  third  ;  the  per- 
formance of  such  parts  of  the  tenth  condition  as  are  only  re- 
quired to  be  done  on  request  need  not  be  averred  by  the  plaintiff 
in  the  declaration.  As  to  the  sixth  objection  to  the  first  count, 
that  it  does  not  appear  that  the  action  was  commenced  within  the 
term  of  twelve  months  next  after  the  cause  of  action  accrued. 
On  this  point  we  are  clearly  of  opinion  it  was  not  necessary  that 
the  plaintiff  in  his  declaration  should  show  this,  and  that  it  is  a 
matter  of  defence  for  the  defendants  to  plead.  This  indeed  was 
admitted  by  the  defendants'  counsel,  Mr.  Chandler,  in  argument, 
on  the  authority  of  Hotham  v.  The  East  India  Company ; 1  for  the 
fifteenth  condition  is  clearly  a  condition  subsequent,  and  the 
right  of  action  having  once  fairly  vested,  it  could  only  be  divested 
under  this  condition  by  subsequent  lapse  of  time,  and  therefore 
becomes  a  matter  of  defence ;  primd  facie,  however,  it  would 
seem  by  this  count  that  the  action  was  brought  within  the  twelve 
months  ;  for  the  declaration  is  entitled  of  Hilary  term,  1847,  and 
it  is  alleged  that  the  proofs  were  furnished  in  March,  1846,  and 
sixty  days  from  that  time  would  have  to  elapse  before  action  could 
be  brought ;  for  we  think  it  clear  that  the  twelve  months  do  not 
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begin  to  run  until  the  right  of  action  accrues,  and  that  it  is  only 
after  the  expiration  of  sixty  days  from  time  of  proof.  There  is 
nothing  in  the  seventh  objection.  As  to  the  objections  to  the 
second  count  of  the  declaration,  the  first  and  second  are  dis- 
posed of  by  the  decision  on  the  objection  to  the  first  count. 
As  to  the  third  objection  to  the  second  count :  supposing  this 
objection  to  be  right,  that  the  averment  objected  to  is  immate- 
rial, yet  that  Would  not  make  the  count  bad  in  substance,  as  it 
shows  no  defect  in  the  plaintiff's  right  of  action;  and  if  it 
is  immaterial,  the  defendants  should  not  traverse  it  in  their 
plea,  and  it  might  be  struck  out  as  surplusage,  and  yet  the 
count  be  good;  and  therefore  the  objection  cannot  avail.  The 
fourth  objection  to  this  count  is,  that  the  plaintiff  has  not 
shown  how  the  defendants  waived  the  performance  by  the 
plaintiff  of  that  part  of  the  tenth  condition  therein  alleged  to 
have  been  waived  ;  but  we  think  this  averment  is  well  enough, 
and  it  is  a  fact  to  be  proved  before  a  jury,  and  if  the  evidence 
does  not  make  out  such  a  waiver  in  law  as  will  bind  the  defend- 
ants in  such  a  case,  ttien  the  plaintiff  would  fail  in  establishing 
this  very  material  allegation.  In  cases  of  insurance,  a  waiver 
of  certain  preliminary  proofs  required  by  the  strict  letter  of  the 
condition  may  be  effected  by  acts  of  the  assurers  even  without  a 
deed  under  seal ;  a  train  of  circumstances  may- amount  to  such 
a  waiver,  so  as  to  release  the  assured  from  the  necessity  of  pro- 
curing such  proof;  this  is  shown  in  Phillips  on  Insurance.  As 
to  the  fifth  objection  to  this  count,  it  appears  to  us  that  the  plain- 
tiff has  averred  performance  of  all  the  other  parts  of  the  tenth 
condition  that  he  was  required  to  perform  (except  so  much  as  he 
said  was  waived) ;  and  if  so,  this  objection  is  not  sustainable. 

The  sixth  objection  to  the  second  count  does  not  sufficiently 
point  out  in  what  respect  the  acts  therein  mentioned  are  not  in 
accordance  with  the  tenth  condition,  nor  did  the  counsel  in 
argument  show  this.  We  do  not  see  anything  to  sustain  this 
point.  No  further  observations  are  necessary  as  to  the  other 
objections  to  this  count,  which,  where  not  immaterial,  are  al- 
ready answered.  As  to  the  objections  to  the  third  count,  some 
questions  might  possibly  arise  whether  the  averment  of  the  per- 
formance of  the  conditions  precedent  are  sufficiently  particular, 
but  we  deem  it  unnecessary  to  examine  it  very  minutely :  the 
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case  does  not  turn  on  it,  and  all  we  need  say  now  is,  that  we 
are  not  satisfied  as  to  the  validity  of  this  one  objection,  and 
the  others  have  been  already  disposed  of.  There  is  only  one 
other  objection  indeed  to  the  declaration  which  we  deem  it 
material  to  dwell  on,  and  that  is  certainly  an  important  one: 
it  is  that  to  the  fourth  count,  which  applies  to  the  alleged 
waiver  of  the  fifteenth  condition.  The  averment  itself  we  con- 
sider quite  an  unnecessary  one  for  the  plaintiff  tb  have  made  in 
his  declaration  —  there  is  no  admission  to  render  it  necessary 
except  that  implied  from  the  averment  itself.  It  has  been  in- 
serted in  one  count  only,  and  we  will  not  say  imprudently,  as 
the  plaintiff  might  not  be  quite  sure  from  what  time  the  twelve 
months  would  be  held  to  run ;  and  if  aware  that  the  objection 
existed  and  would  be  insisted  on,  might  think  it  as  well  to 
anticipate  it  himself,  and  meet  it  in  one  of  the  counts.  The 
fifteenth  condition  is  as  follows:  "  It  is  furthermore  hereby  ex- 
pressly provided,  that  no  suit  or  action  of  any  kind  against  said 
company  for  the  recovery  of  any  claim  upon,  under,  or  by  virtue 
of  this  policy,  shall  be  sustainable  in  any  court  of  law  or  chan- 
cery unless  such  suit  or  action  shall  be  commenced  within  the 
term  of  twelve  months  next  after  the  cause  of  action  shall  ac- 
crue ;  and  in  case  any  such  suit  or  action  shall  be  commenced 
against  said  company  after  the  expiration  of  twelve  months 
next  after  the  cause  of  action  shall  have  accrued,  the  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive  evidence  against 
the  validity  of  the  claim  thereby  so  attempted  to  be  enforced.r 
Thinking  as  we  do  that  the  cause  of  action  did  not  accrue  until 
the  alleged  default  in  payment  was  committed  by  the  defend- 
ants,—  namely,  at  the  end  of  sixty  days  after  the  fulfilment  of 
the  precedent  requisites  of  the  tenth  condition, —  it  would  not 
appear  by  the  other  allegations  of  the  count  that  the  action  was 
brought  after  the  year.  The  declaration  is  entitled  of  Hilary 
term,  1847,  which  is  within  twelve  months  of  the  time  when  the 
proofs  required  by  the  tenth  condition  are  alleged  to  have  been 
presented,  which  is  stated  as  the  27th  day  of  March,  1846.  It  is 
true  this  day  is  alleged  under  a  videlicet,  and  the  plaintiff  would 
not  be  tied  down  to  proving  the  exact  day,  but  still  there  is 
nothing  in  the  count  to  render  an  averment  of  the  waiver  nec- 
essary, and  we  have  great  doubts  whether  the  averment  itself 
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is  not  immaterial.  The  averment  is  in  the  following  terms: 
"  And  the  said  plaintiff  avers  that  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid  (which  was  on  the  27th  March, 
1846),  to  wit,  at,  &c.,  the  said  defendants  waived  and  discharged 
the  said  plaintiff  from  the  performance  and  observance  of  and 
compliance  with  the  fifteenth  condition,  number  fifteen,  an- 
nexed and  referred  to  respectively  by  the  said  policies  in  this 
count  mentioned."  Although  it  is  there  alleged  that  the  de- 
fendants waived  the  compliance  with  the  fifteenth  condition,  it 
does  not  appear  in  the  declaration  that  the  plaintiff  was  under 
the  necessity  of  availing  himself  of  the  waiver,  though  the 
plaintiff  was  of  course  aware  thereof,  and  that  it  would  so 
appear  in  his  evidence.  The  averment  seems  indeed  put  in  for 
the  purpose  of  meeting  a  defence  which  the  plaintiff  might 
have  been  apprehensive  would  be  relied  on,  without  distinctly 
pleading  this  condition,  on  other  issues  not  referring  to  it;  for 
instance,  on  an  issue  involving  the  question  of  loss  or  no  loss 
by  fire  within  the  terms  of  the  policy,  part  of  the  condition 
being  that  in  case  of  action  brought  after  the  expiration  of  the 
twelve  months,  the  lapse  of  time  shall  be  taken  and  deemed 
as  conclusive  evidence  against  the  validity  of  the  claim  thereby 
so  attempted  to  be  enforced.  Indeed  it  is  one  part  of  the  plain - 
tifPs  own  argument,  that  the  fifteenth  condition  was  not  plead- 
able in  bar,  but  only  matter  of  evidence  as  to  the  validity  of 
the  claim.  It  may  be,  but  we  are  not  informed  on  the  point, 
that  the  strict  rules  of  the  English  courts  in  regard  to  the  divis- 
ion of  actions  and  the  pleadings  therein,  especially  in  actions 
of  covenant,  do  not  prevail  to  the  same  extent  in  Connecticut, 
where  the  company  was  incorporated,  or  in  other  states  or  places 
where  these  policies  might  be  put  in  suit,  which  may  account 
for  the  peculiar  terms  of  the  condition  just  recited.  The  plain- 
tiff, however,  having  made  such  an  averment,  whether  neces- 
sary or  not,  it  would  seem  to  follow  that  the  defendants  might 
traverse  it,  and  that  an  issue  joined  thereon,  if  found  for  the 
defendants,  would  defeat  the  action  on  this  count,  on  the  rule, 
that  though  the  issue  be  immaterial,  yet  a  repleader  would  not 
be  granted  in  favor  of  the  plaintiff  who  chose  to  insert  such  an 
averment  in  his  count.  Steph.  on  PI.  110.  "  The  court  never 
grants  a  repleader  in  favor  of  the  person  yrho  made  the  first 
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fault  in  pleading."  On  this  question,  however,  or  any  which 
might  arise  as  to  a  judgment  non  obstante  veredicto,  it  is  un- 
necessary to  enter  further,  as  we  are  all  of  opinion  that  if  the 
action  was  not  brought  until  after  the  expiration  of  twelve 
months  (in  which  case  only,  looking  at  the  whole  declaration, 
the  point  would  be  material  to  the  result  of  the  action,  brought 
up  as  it  is  in  the  proper  way  by  one  of  the  defendants'  pleas), 
the  averment  of  waiver  is  quite  insufficient  to  take  the  case  out 
of  the  operation  of  the  fifteenth  condition.  The  condition  is 
evidently  a  condition  subsequent,  not  precedent,  operating  by 
way  of  defeasance  (going  to  defeat  a  cause  of  action  once  ex- 
isting) ;  and  notwithstanding  the  words  in  the  latter  part  of  it, 
declaring  that  the  lapse  of  time  shall  be  deemed  conclusive 
evidence  against  the  validity  of  a  claim  sought  to  be  enforced 
after  the  expiration  of  the  twelve  months,  we  are  clearly  of 
opinion  that  in  an  action  of  covenant  at  least  the  bar  should  be 
pleaded.  It  is  true  that  the  condition  is  evidently  framed  with 
a  view  to  a  more  effectual  operation  than  that  produced  by  the 
statute  of  limitations,  which  is  held  to  bar  the  remedy  only, 
not  the  debt;  not  to  extinguish  the  plaintiff's  right  of  ac- 
tion, but  merely  to  suspend  it ;  which  may  be  the  reason  that 
advantage  can  only  be  taken  of  the  statute  of  pleading  spe- 
cially, although  there  be  a  general  issue,  and  it  appears  on  the 
face  of  the  declaration  that  the  action  was  not  brought  within 
due  time.  How  it  might  be  if  a  similar  condition  were  ao- 
nexed  to  a  policy  not  under  seal,  on  which  assumpsit  might  be 
brought,  and  where  the  defendants  might  plead  the  general 
issue, —  whether  the  defendants  could  have  the  benefit  of  this 
condition  upon  the  general  issue  as  conclusive  evidence  against 
the  validity  of  the  claim, — we  are  not  called  on  to  determine,  as 
in  the  case  before  us  there  is  and  could  be  no  general  issue,  and 
every  matter  in  bar  must  be  specially  pleaded.  The  objection, 
we  feel,  is  not  merely  one  of  form  but  of  substance.  If  the 
plaintiff  could  in  any  manner  avail  himself  in  pleading  of  a 
waiver  of  the  condition,  he  would  be  bound  in  his  averment  to 
show  how  and  when  such  waiver  was  made,  and  that  in  the 
manner  alleged  it  was  binding  on  the  defendants.  The  aver- 
ment of  dispensation  with  a  condition  subsequent  by  way  of 
waiver,  is  something  new  to  us  in  pleadiug,  for  which  no  pre- 
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cedent  has  been  cited.      It  is  true  we  find  the  expression  in 
familiar  use  that  the  defendant  has  waived  the  defence  given 
by  the  statute  of  limitations,  where  the  statute  is  pleaded  and 
a  subsequent  promise   proved;    but  we  have   never  met  with 
the  term  in  any  form  of  declaration  or  replication  in  order  to 
take  the  case  out  of  the  statute.     If  the  demand  or  undertaking 
primd  facie  barred  by  the  statute  of  limitations  be  revived,  by 
a  new  promise  in  assumpsit  or  debt  on  simple  contract,  it  is  not 
necessary  or  usual  to  reply  the  new  promise,  but  to  rely  on  it 
as  reviving  the  old  ;  and  all  the  other  forms  of  replication  to 
the  statute  go  to  show  the  case  to  be  within  one  of  the  excep- 
tions, or  that  the  action  was  brought  within  the  proper  time. 
By  the  old  statute  of  limitations  there  was  no  limit  prescribed 
for  an  action  on  a  specialty,  but  in  the  present  English  statute 
for  the  further  amendment  of  the  law,  3  &  4  Wm.  4,  c.  42  (and 
in  our  Act  of  Assembly,  6  Wm.  4,  c.  51),  where  the  time  for 
bringing  such  actions  is  limited  to  twenty  years,  with  a  proviso 
that  in  case  of  written   acknowledgment,  &c,  the  action  might 
be  maintained  within  twenty  years  after  such  acknowledgment, 
it  is  enacted  that  such  acknowledgment  might  be  stated  by  way 
of  replication;  that  is,  the  plaintiff  sets  out  the  acknowledg- 
ment relied  on  as  an  answer  to  the  statute  when  the  statute  is 
pleaded.     We  cannot  understand   in  what  manner  a  waiver, 
properly  speaking,  of  the   fifteenth  condition  could  be   made 
except  by  not  pleading  it;  and  if  the  defendants  have  given 
any  binding  undertaking  not  to  take  advantage  of  the  condi- 
tion, if  it  was  not  of  such  a  nature  as  to  revive  the  original 
covenant,  we  do  not  see  how  such  undertaking  could  avail  ex- 
cept by  way  of  motion  to  set  aside  a  plea  of  the  fifteenth  con- 
dition, on  the  ground  of  fraud,  or  by  way  of  action  for  the 
breach  of  it.     If  however  it  could  avail  in  this  action  as  a  dis- 
pensation of  that  condition,  without  doubt  the  proper  mode  of 
setting  it  up  would  be  by  way  of  replication  when  the  condition 
was  pleaded.     How  after  the  expiration  of  the  twelve  months, 
if  the  bringing  the  action  was  not  delayed  by  any  fault  of  the 
defendants  or  unavoidable  cause,  the  defendants  (a  corpora- 
tion) could  be  held  liable  unless  by  some  new  instrument  under 
seal,  of  which  profert  should  be  made,  is  not  very  apparent; 
but  if  so,  the  when  and  how  should  appear  on  the  record.    We 
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do  not  wish  it  to  be  understood  as  our  opinion,  that  the  plain* 
tiff  might  not  and  ought  not  to  have  alleged  in  his  declara- 
tion any  valid  contract  or  obligation,  if  any  such  were  made, 
whereby  the  defendants  agreed  to  bold  themselves  liable  to  an 
action  on  the  policies,  though  brought  after  the  twelve  months, 
notwithstanding  the  terms  of  the  fifteenth  condition ;  without 
doubt,  if  any  such  contract  or  obligation  was  made  in  reference 
to  the  former  contracts  on  the  policies,  the  whole  might  form 
one  cause  of  action,  and  be  properly  declared  on  as  such ;  but 
the  objection  is,  that  the  declaration  sets  out  no  binding  con- 
tracts as  the  cause  of  action,  but  the  policies  themselves  with 
the  conditions  thereto  appended.  The  averment  is  therefore 
insufficient  or  superfluous.  If  the  former,  and  it  be  essential, 
the  count  is  bad.  If  either  insufficient  or  superfluous,  we  do 
not  on  consideration  see  that  it  could  prevent  the  defendants 
from  setting  up  the  fifteenth  condition  as  a  plea  to  this  as  well 
as  the  other  counts,  if  the  condition  itself  be  binding ;  this  point 
however,  more  properly  arises  on  the  special  demurrer  to  the 
replication  to  the  fifth  plea,  where  the  objection  is  taken  to  the 
plea  on  this  ground. 

As  to  the  argument  that  was  used  by  the  plaintiff's  counsel, 
that  the  fifteenth  condition  is  against  the  policy  of  the  law, 
and  therefore  not  binding,  this  can  never  be  sustained.  There 
are  many  and  good  reasons,  in  cases  of  insurance  against  fire, 
why  the  assurers  should  introduce  such  a  condition  into  their 
policies ;  they  are  always  liable  to  fraud  being  practised  upon 
them,  and  it  is  very  often  extremely  difficult  to  detect  the  fraud, 
or  to  get  evidence  to  substantiate  it  in  a  court  of  justice,  and 
the  greater  the  lapse  of  time  the  more  difficult  would  that  be. 
If  there  is  no  dispute,  the  assured  is  entitled  to  the  amount  of 
his  loss  immediately  it  becomes  payable.  If  there  is  a  dispute, 
and  he  lays  by  for  more  than  a  year  after  his  right  of  action 
accrues  without  commencing  a  suit,  that  in  itself  would  in  the 
minds  of  the  assurers  create  a  strong  suspicion  that  something 
was  wrong,  and  that  the  assured  was  fearful  of  trying  the  ques- 
tion while  all  the  circumstances  were  fresh  in  the  recollection 
of  witnesses,  or  while  witnesses  were  on  the  spot  and  could  be 
had;  we  therefore  think  it  a  wise  and  provident  precaution  to 
take  —  such  as  the  assurers  are  legally  justified  in  —  to  limit  in 


Digit 


zed  by  GoOgk 


Ketchum  v.  Protection  Ins.  Co.  1  Allen,  (N.  B.),  136.    749 

Policy.  —  Pleading.  —  Limitation.  —  Notice  of  Loss. 

the  terms  of  their  policies  the  time  within  which  actions  shall 
be  brought,  as  a  necessary  protection  to  themselves  against 
fraud ;  and  they  have  as  much  right  to  make  such  a  stipulation 
as  the  terms  upon  which  only  they  will  take  the  risk,  as  they 
have  to  introduce  any  other  condition,  for  the  contract  is  volun- 
tary, and  they  have  a  clear  right  to  stipulate  their  own  terms. 
Another  argument  used  against  the  bindipg  effect  of  the  con- 
dition was,  That  the  defendants  are  a  foreign  company,  and  the 
printed  conditions  are  merely  applicable  to  their  own  country, 
and  can  be  put  in  force  only  by  their  own  courts  of  justice,  but 
are  not  binding  here,  if  contrary  to  the  policy  of  our  laws ;  but 
this  is  a  fallacious  argument,  and  founded  upon  false  premises. 
In  the  first  place,  the  record  does  not  establish  in  which  country 
the  policy  was  made ;  some  of  the  counts  allege  it  to  have  been 
made  in  Saint  John,  and  some  in  a  foreign  country,  but  in 
which  country  it  was  actually  made  is  not  shown.  Nor  do  we 
think  it  can  make  the  slightest  difference  in  this  case,  unless  it 
could  have  been  clearly  shown  that  it  was  made  in  a  foreign 
country,  and  that  the  laws  of  that  country  in  respect  to  its 
operation  were  different  from  ours,  and  that  by  the  laws  of  that 
country  this  condition  was  held  not  binding.  In  that  case 
there  might  have  been  something  in  the  argument,  but  as  noth- 
ing of  that  kind  was  shown  or  pretended,  we  must  look  at  it 
as  if  made  in  Saint  John  by  an  agent  of  the  company;  and  if 
so,  we  must  deal  with  it  in  every  respect  as  if  both  parties  were 
British  subjects  contracting  in  this  province.  In  this  view  of 
the  case,  then,  we  are  of  opinion,  if  the  fourth  count  be  not 
bad  on  account  of  the  insufficiency  of  the  averment  in  regard 
to  the  fifteenth  condition,  the  defendants  were  not  bound  to 
traverse  this  averment,  but  might,  notwithstanding  the  aver- 
ment, plead  thereto  the  bar  arising  on  that  condition. 

Fifth  plea  and  replication  thereto.  Having  gone  through  the 
exceptions  taken  to  the  different  counts  in  the  declaration  and 
disposed  of  them,  we  will  advert  to  the  defendants'  fifth  plea, 
the  replication  thereto,  the  demurrer  to  that  replication,  and  the 
exceptions  taken  to  the  plea  in  answer  to  the  demurrer ;  for  if 
the  fifth  plea  is  good,  and  is  not  sufficiently  answered  by  the 
replication,  it  is  a  complete  bar  to  the  whole  action,  and  judg- 
ment for  the  defendants  on  this  plea  will  dispose  of  the  whole, 
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and  make  it  unnecessary  to  go  through  all  the  various  points 
raised  on  the  other  pleas,  except  as  to  the  question  of  cost?. 
The  fifth  plea  is  to  the  whole  declaration,  and  in  substance  sets 
up  the  fifteenth  condition  of  the  policy  as  a  bar  to  the  action ; 
that  is,  it  first  sets  out  the  fifteenth  condition,  and  then  goes  on 
to  say  that  the  said  several  supposed  causes  of  action  (if  any) 
did  not,  nor  did  any  of  them,  accrue  to  the  plaintiff  at  any  time 
within  the  term  of  twelve  months  next  before  the  exhibiting 
the  bill  of  the  said  plaintiff  against  the  said  defendants,  &c 
Now  if,  on  the  view  we  have  taken  of  the  fifteenth  condition, 
this  plea  stands  good,  and  not  sufficiently  traversed  or  avoided, 
it  is  a  clear  bar  to  the  plaintiff's  recovery.     Then  let  us  see 
what  are  the  objections  taken  by  the  plaintiff  to  this  plea.     The 
first  is,  that  it  is  to  the  whole  declaration,  and  has  not  traversed 
the  averment  in  the  fourth  count,  that  the  defendants  waived 
the  fifteenth  condition  here  set  up  as  a  bar  to  the  action ;  and 
there  is  no  doubt  this  objection  would  be  good  if  that  averment 
in  the  fourth  count  could  be  sustained,  but  for  the  reason  we 
have  already  stated  this  objection  fails.     The  second  objection 
is  predicated  altogether  upon  the  construction  of  the  fifteenth 
condition  contended  for  by  the  plaintiff's  counsel  in  the  argu- 
ment;  that  is,  that  it  applies  only  to  actions  brought  in  any 
court  in  the  foreign  state  where  the  policy  was  made,  and  is 
already  answered.     The  third  objection   is,  that  the  fifteenth 
condition   does  not   amount  to   an   estoppel  to    bringing  the 
action,  but  is  merely  a  matter  of  evidence  for  a  jury  against 
the  plaintiff  that  no  loss  has  been  sustained  ;  but  we  think  it 
clearly  pleadable  as  an   effectual   bar  to  the  action  itself,  as 
much   so  as  the  statute  of  limitations  is  in  any  case.     The 
fourth  objection  is  founded  upon  the  allegation  in  the  second 
count  of  the  declaration,  that  there  was  no  person  representing 
the  defendants  in  this  province  upon  whom  process  could  have 
been  served,  which  not  being  traversed  by  the  plea  is  admitted; 
but  this  admission  does  not  show  any  reason  or  cause  whatever 
why  the  plaintiff  could   not  commence  his  action,  and   have 
continued    it    until   the   defendants  did    appear,  for  until  the 
action  was  commenced  they  bad  nothing  to  appear  to;  and  as 
the  second  count  alleges  the  contract  to  have  been  made  in  the 
foreign  state  where  the  defendants  are  incorporated,   there  is 
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nothing  to  show  why  the  plaintiff  should  not  have  sued  them 
there  within  the  time,  and  if  they  would  be  protected  there 
where  the  contract  was  made,  by  the  condition  after  the  lapse 
of  time,  they  would  be  equally  so  here.  The  fifth,  sixth,  sev- 
enth, ninth,  tenth,  and  twelfth  objections  require  no  further 
remarks ;  they  cannot  be  sustained.  The  eighth  objection  is 
founded  on  the  voluntary  appearance  of  the  defendants  to  this 
action,  which  it  is  contended  estops  them  from  pleading  the 
lapse  of  time,  after  admitting  (by  not  traversing)  the  allegation 
in  the  second  count,  of  there  being  no  one  in  this  province  upon 
whom  process  could  be  served  for  the  defendants ;  but  nothing 
can  be  made  of  this.  The  eleventh  objection  is,  that  the  plea 
should  have  stated  that  the  cause  of  action  did  not  accrue 
within  a  year  before  the  commencement  of  the  action,  and  not 
before  the  exhibiting  of  his  bill  ;  but  there  is  clearly  nothing  in 
this  —  the  exhibiting  the  bill  is  on  the  record  primd  facie  the 
commencement  of  the  action,  but  where  time  is  material  the 
plaintiff  may  reply  the  process  issued  before  the  first  day,  or 
the  defendants  might  show  process  issued  after  the  first  day  of 
the  term,  and  have  a  special  entry  on  the  record  to  that  effect ; 
we  are  therefore  of  opinion  that  the  plea  is  good.  And  this 
brings  us  to  the  replication  of  the  plaintiff  to  this  plea,  and  the 
demurrer  thereto.  This  replication  commences  by  an  admis- 
sion in  fact,  that  the  action  was  not  brought  until  after  the 
expiration  of  twelve  months  from  the  time  of  the  causes  of  the 
action  accruing  as  stated  in  the  plea,  and  it  then  goes  on  to 
allege  that  no  action  could  have  been  sustained  within  the 
twelve  months  against  the  defendants,  unless  the  defendants 
had  voluntarily  appeared,  they  being  all  the  time  a  foreign 
corporation,  having  no  person  in  this  province  upon  whom 
service  of  process  could  have  been  made,  and  there  being  uo 
means  by  which  the  defendants  could  have  been  brought  into 
court;  the  plaintiff  ttoen  avers,  that  although  he  was  ready  and 
willing  to  have  prosecuted  his  claim  within  the  twelve  months, 
yet  the  defendants  refused  to  appear,  by  means  whereof  no 
action  could  have  been  sustained.  The  plain  answer  to  this 
replication  is,  that  the  premises  do  not  warrant  the  conclusion 
drawn  from  them,  or  that  the  conclusion  is  not  sufficient  Not- 
withstanding all  that  is  alleged,  process  might  have  been  issued 
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within  the  twelve  months  and  duly  returned,  which  would  have 
been  a  commencement  of  the  action  in  this  province  ;  -whether 
duly  served  or  not  was  nothing  to  the  purpose.  The  plaintiff 
could  never  have  contemplated  maintaining  this  action  and 
recovering  in  this  province,  unless  the  defendants  consented 
to  appear.  This  replication,  therefore,  we  think  bad  on  this 
ground  alone,  independent  of  the  other  grounds  of  demurrer 
taken,  and  if  so,  and  the  plea  stands  goods,  judgment  must  be 
for  the  defendants  upon  this  demurrer.  In  which  case,  as  we 
have  before  observed,  it  is  only  necessary  to  go  into  the  ques- 
tions arising  upon  the  other  pleas  as  a  matter  of  costs,  as  it 
seems  to  have  been  admitted  on  both  sides  that  the  action  was 
not  commenced  within  time,  according  to  the  fifteenth  condi- 
tion, and  if  so,  the  plaintiff  could  not  get  rid  of  the  difficulty 
by  any  amendment  he  could  make.  We  will,  however,  state 
the  opinion  we  have  formed  onf  the  other  pleas  and  demurrers, 
on  the  best  consideration  we  have  been  enabled  to  give  to 
tbem. . 

Demurrers  to  defendants'  pleas  —  As  to  second  plea  :  The 
defendants  in  this  plea  to  the  whole  declaration  say  that  after 
the  fire,  that  is,  on  the  26th  August,  1845,  the  plaintiff  was  re- 
quired by  the  defendants  to  deliver  in  an  account  in  writing 
under  his  hand,  verified  by  his  oath,  and  by  his  books  of  ac- 
counts, and  other  proper  vouchers,  and  to  permit  extracts  and 
copies  to  be  taken  respecting  the  loss,  but  the  plaintiff  neg- 
lected and  refused  so  to  do.  Now  the  plaintiff  in  his  declara- 
tion has  not  averred  in  any  of  the  counts,  tljat  he  verified  the 
account  he  delivered  in  of  his  loss  by  bis  books  of  accounts 
and  other  proper  vouchers,  or  that  he  permitted  extracts  and 
copies  to  be  made,  because  this  was  not  a  necessary  averment 
for  him  to  make  in  the  first  instance,  the  tenth  condition  only 
requiring  such  proof  to  be  furnished  in  case  it  should  be  re- 
quired, and  therefore  the  neglect  or  refusal  of  it  in  such  a  case 
made  it  a  matter  of  defence  to  be  pleaded ;  and  this  is  just  the 
course  the  defendants  have  pursued.  But  the  plaintiff,  by  his 
demurrer,  says  the  plea  is  double,  because  it  puts  in  issue  two 
facts :  first,  that  he  refused  to  deliver  the  accounts,  &c ;  and 
secondly,  that  be  refused  to  permit  extracts,  &c,  to  be  taken 
from  the  books.     But  these  are  only  two  facts  tending  to  es- 
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tablish  the  same  one  point — the  second  follows  from  the  first, 
and  what  do  they  both  amount  to?  Why,  that  the  plaintiff 
has  not,  although  requested,  performed  that  part  of  the  tenth 
condition  which  he  was  bound  to  do  if  requested,  namely,  to 
deliver  in  an  account,  verified  by  bis  books  of  accounts,  and 
other  vouchers,  and  permit  copies  and  extracts  of  such  books 
and  vouchers  to  be  taken.  The  plaintiff  might,  if  he  pleased, 
have  traversed  the  whole  request  as  broadly  as  it  is  laid,  and  the 
defendants  would  be  bound  to  prove  it;  or  the  plaintiff  might 
plead  performance  of  what  it  is  alleged  be  was  requested  to  do, 
and  the  proof  would  be  on  hfm.  If  the  proof  in  both  cases 
lay  on  the  defendants,  there  might  be  some  reason  in  the  objec- 
tion, but  not  as  the  matter  stands.  Suppose  the  request  were 
pat  in  two  pleas  instead  of  one,  the  finding  of  an  issue  on 
either  in  favor  of  the  defendants  would  defeat  the  action;  but 
the  finding  of  one  for  the  plaintiff  would  not  be  important,  if 
the  other  was  found  against  him.  True,  he  might  have  differ- 
ent issues  on  the  two  pleas :  he  might  plead  performance  as  to 
the  verification  of  his  account  by  his  books  and  vouchers,  and 
traverse  the  request  to  permit  copies  and  extracts;  but  this 
would  impose  a  less  burden  of  proof  on  the  defendants  than  is 
now  done ;  and  would  be  rather  advantageous  to  the  defend- 
ants than  otherwise.  The  permitting  copies  and  extracts  to  be 
made  seems  so  intimately  connected  with  the  exhibition  of  the 
books  and  vouchers  by  way  of  preliminary  proof,  that  we  can 
hardly  suppose  one  would  be  required  and  the  other  omitted, 
or  one  performed  and  the  other  refused ;  they  appear  to  us  prop- 
erly to  form  the  matter  of  one  plea,  and  the  plea  therefore  not 
objectionable  on  the  ground  of  duplicity.  We  think,  also, 
there  is  nothing  in  the  second  ground  of  demurrer,  as  the  re- 
quirement is  alleged  to  have  been  made  after  the  fire,  with  a 
day  and  place  mentioned  when  and  where  the  request  was 
made,  under  a  videlicet^  which  is  according  to  the  form  of  such 
a  plea,  given  in  Chitty.  The  third,  fourth,  fifth,  and  sixth 
grounds  of  demurrer  appear  to  us  equally  unsustainable,  as  not 
founded  upon  any  precedent  or  authority  in  pleading.  We 
therefore  think  this  plea  is  good,  and  judgment  should  be  for 
the  defendants  on  this  demurrer.  As  to  the  third  plea,  which 
is  also  to  the  whole  declaration,  it  is  simply  that  the  plaintiff 
vol.  ii.  48 
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was  not  interested  in  the  goods,  &c,  insured  to  the  whole" 
amount  insured  thereon,  and  we  think  this  plea  bad  in  net 
adding  after  the  words  to  the  amount  of  "moneys  insured 
thereon,"  the  words  "  or  any  part  thereof,"  for  if  the  plaintiff 
was  interested  in  any  part  of  the  goods  insured,  he  was  entitled 
to  recover  to  the  amount  of  loss  he  sustained  by  virtue  of  such 
interest.  The  traverse,  therefore,  by  this  plea  is  clearly  too 
large,  and  is  in  fact  immaterial ;  and  therefore  we  think  that 
judgment  should  be  for  the  plaintiff  on  this  demurrer.  As  to 
the  sixth,  thirteenth,  eighteenth,  twenty-fifth,  and  thirty -first 
pleas,  pleaded  respectively  to  the  first,  second,  third,  fourth,  and 
fifth  counts  of  the  declaration  separately,  they  are  all  similar 
to  each  other,  and  the  questions  arising  on  the  demurrers  to 
each  of  them  are  the  same,  and  the  decision  of  one  will  govern 
all.  The  first  count  in  the  declaration  avers  a  performance  by 
the  plaintiff  of  all  the  acts  (stated  in  detail)  which  the  tenth 
condition  requires  ^o  be  performed  by  the  plaintiff  to  give  him 
a  right  of  action,  without  any  request  by  the  defendants;  and 
the  sixth  plea,  which  is  to  this  count,  in  the  first  place  traverses 
the  performance  of  all  those  acts,  detailing  them  iu  the  very 
language  of  the  declaration ;  and  this  is  contended  by  the 
plaintiff,  in  support  of  the  first  ground  of  demurrer,  to  be  du- 
plicity, because  a  traverse  of  any  one  of  those  acts  would  be  io 
itself  an  answer  to  the  action,  the  plaintiff  being  bound  to  per- 
form the  whole  to  give  him  the  right.  Now  this  is  true ;  but 
what  is  the  main  point  that  all  those  separate  acts  are  to  estab- 
lish ?  It  is  the  right  of  action  by  a  fulfilment  of  the  tenth  con- 
dition. The  defendants  say  to  plaintiff,  You  are  bound  to  per- 
form all  the  acts  which  the  tenth  condition  requires,  and  oar 
defence  is,  you  have  not  done  any  of  them ;  but  as  this  is  an 
action  of  covenant  under  seal,  we  cannot  plead  the  general 
issue  as  in  other  actions,  and  so  put  the  whole  at  issue  ;  but  we 
have  a  right  to  say,  by  traversing  them  in  detail,  you  have  not 
performed  any  of  them,  by  which  we  will  put  you  to  prove 
them  all.  And  this  the  defendants  have  a  clear  right  to  do ;  for 
if  they  pleaded  the  non-performance  of  only  one  or  two  of  those 
acts,  they  would  admit,  by  such  a  plea,  the  performance  of  all 
the  rest,  and  their  defence  would  then  turn  only  upon  the  per- 
formance of  those  one  or  two  acts,  when  in  fact  the  plaintiff  is 
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bound  to  show  that  he  has  performed  the  whole  before  he 
brings  his  action.  And  it  is  no  answer  to  say,  the  defendant 
may  traverse  them  all  separately  in  separate  pleas,  for  by  the 
common  law,  he  is  not  entitled  to  plead  several  pleas ;  it  is  only 
under  the  statute  this  right  is  given,  and  then  only  with  the 
leave  of  the  court ;  but  at  common  law  the  defendants  have  a 
right  to  put  in  issue  by  the  same  plea  everything  that  is  neces- 
sary to  the  plaintiff's  pritnd  facie  right  of  action,  which  in 
other  actions  the  plea  of  the  general  issue  does,  but  in  covenant, 
as  there  is  no  general  issue  admissible,  the  defendants  must 
separately  traverse  all  the  allegations  in  the  plaintiff's  declara- 
tion which  are  requisite  to  show  their  right,  if  they  mean  to  put 
them  all  in  issue.  We  at  first  had  some  doubts  on  looking  at 
this  plea,  whether  the  objection  for  duplicity  was  not  sustain- 
able, but  on  looking  into  the  authorities  we  incline  to  think  it  is 
not.  The  defendants  then,  after  traversing  all  the  allegations 
in  the  first  count  of  the  declaration  as  to  the  performance  of  the 
tenth  condition,  go  on  to  state  that  although  the  plaintiff  did 
deliver  in  an  account  and  declaration  on  oath,  and  a  certificate 
of  Scovil,  yet  he  did  not  duly,  properly,  or  reasonably  prove  his 
loss,  &c,  according  to  the  tenth  condition ;  and  this  the  plain- 
tiff contends,  in  the  second  ground  of  demurrer,  is  ambiguous, 
as  it  does  not  show  in  what  respect  the  proof  was  defective  ; 
but  the  defendants  have,  in  the  previous  part  of  the  plea,  in  ex- 
press terms,  denied  Jn  the  language  of  the  condition  itself,  that 
the  plaintiff  delivered  in  such  an  account,  declaration,  and  cer- 
tificate as  that  condition  requires,  and  the  subsequent  part  of 
the  plea  merely  amounts  to  an  admission  that  some  account, 
declaration,  and  certificate  were  delivered,  but  not  conformable 
thereto ;  and  this  raises  the  question  to  be  tried,  whether  they 
were  according  to  that  condition  or  not,  upon  which  there  is 
nothing  to  prevent  the  plaintiff  taking  issue.  If  indeed  the 
plaintiff  was  at  liberty  to  reply  a  waiver  or  other  excuse  for  not 
performing  any  of  these  particulars  required  by  the  tenth  con- 
dition as  preliminary  to  the  action,  there  might  be  some  reason 
for  separate  pleas,  but  as  he  alleges  performance  of  the  whole, 
a  waiver  or  excuse  of  any  part  would  be  a  departure,  and  viti- 
ate a  replication. 
The  form  of  the  plea  is  certainly  singular,  but  it  is  copied 
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exactly  from  Chitty,  and  when  examined  seems  free  from  the 
objection  taken;  we  think,  therefore,  the  judgment  should  be  for 
the  defendants  on  this  demurrer,  and  also  on  the  demurrer  to  the 
thirteenth,  eighteenth,  twenty-fifth,  and  thirty-first  pleas.  Then 
as  to  the  seventh,  fourteenth,  nineteenth,  twenty-sixth,  and 
thirty-second  pleas,  pleaded  respectively  to  the  first,  second, 
third,  fourth,  and  fifth  counts  of  the  declaration  separately,  they 
being  all  the  same,  the  decision  upon  the  demurrer  to  one  will 
dispose  of  all.  The  ground  of  demurrer  is  duplicity,  in  this, 
that  it  first  traverses  the  allegation  in  the  declaration  of  the  de- 
livery of  the  account  of  loss;  second,  it  also  sets  up  fraud; 
either  of  which  would  be  a  good  defence  ^  but  the  gist  and 
point  of  this  plea  is  fraud  only,  and  the  traverse  of  the  delivery 
of  the  account  of  loss  is  in  conjunction  with  and  in  support  of 
the  charge  of  fraud  ;  for  this  allegation  in  the  declaration  is  in- 
tended to  show  a  compliance  in  that  respect  with  that  part  of 
the  tenth  condition.  Now,  the  account  required  by  that  con- 
dition is  a  true  and  correct  account,  and  if  there  is  any  fraud  in 
taking  it,  it  is  not  a  delivery  of  an  account,  according  to  the 
terms  of  that  condition.  If  therefore  the  defendants  had  not 
traversed  that  allegation  in  the  declaration  in  order  to  set  up 
fraud,  it  would  have  stood  as  admitted  in  the  pleadings,  that  the 
plaintiff  had  complied  with  that  part  of  the  condition,  which 
would  have  been  inconsistent  with  the  subsequent  part  of  the 
plea  alleging  fraud  in  making  up  that  account.  The  defend- 
ants therefore  have  very  properly  traversed  the  delivery  of  such 
an  account  as  is  alleged  in  the  declaration,  which  they  explain 
by  saying  that  in  the  claim  made  for  the  loss  by  the  plaintiff, 
there  appeared  fraud  in  taking  the  account,  &a,  within  the  true 
intent  and  meaning  of  the  tenth  condition ;  and  this  plea  agrees 
with  the  forms  given  in  Chitty,  although  it  is  true  no  case  has 
been  cited,  nor  can  we  find  any,  where  these  particular  forms 
have  undergone  any  judicial  investigation.  As  to  the  eighth 
plea,  which  alleges  false  swearing  in  the  declaration  made  by 
the  plaintiff  on  oath,  to  wit,  in  the  statement  A,  annexed  to  the 
declaration,  without  expressly  averring  that  any  such  statement 
was  annexed,  or  saying  when,  where,  and  before  whom  the  oath 
was  made,  or  in  what  particular  part  of  the  statement;  we 
think,  to  say  the  least,  that  it  is  so  very  doubtful,  that  we  are 
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not  prepared  to  pronounce  in  its  favor;  probably  had  it  been 
material,  we  should  have  suggested  an  amendment,  as  the  de- 
fects are  all  such  as  could  probably  have  been  supplied ;  as  now 
advised,  our  judgment  will  be  for  the  plaintiff  on  the  demurrer 
to  this  plea,  and  also  on  the  demurrer  to  the  sixteenth,  twenty- 
fourth,  twenty-eighth,  and  thirty-fourth  pleas,  which  are  similar. 
For  the  same  or  similar  reasons,  the  ninth,  fifteenth,  twentieth, 
twenty-seventh,  and  thirty-third  pleas  are  objectionable,  and  our 
judgment  also  must  be  for  the  plaintiff  on  the  several  demur- 
rers to  these  pleas.'    The  tenth,  seventeenth,  twenty-second,  and 
twenty- ninth  pleas,  pleaded  respectively  to  the  first,  second, 
third,  fourth,  and  fifth  counts  separately,  are,  we  are  clearly  of 
opinion,  all  bad,  for  the  reasons  mentioned  in  the  first  ground 
taken  in  support  of  the  respective  demurrers  to  these  pleas. 
The  issue  tendered  by  each  is  certainly  too  large,  and  does  not 
go  to  the  whole  cause  of  action,  but  merely  to  the  amount  of 
the  plaintiffs  loss,  which  is  a  matter  of  evidence  for  a  jury,  and 
though  the  plaintiff  may  not  have  sustained  a  loss  to  the  extent 
alleged  in  the  declaration,  yet  he  is  entitled  to  recover  to  the  ex- 
tent he  may  prove ;  and  therefore  we  think  judgment  must  be  for 
the  plaintiff  on  these  demurrers  also.     This  disposes  of  all  the 
demurrers  to  the  several  pleas,  and  the  result  is,  that  judgment 
will  be  entered  for  the  plaintiff  on  the  demurrers  to  the  third, 
eighth,  ninth,  tenth,  eleventh,  fifteenth,  sixteenth,  seventeenth, 
twentieth,  twenty-first,  twenty-second,  twenty-seventh,  twenty- 
eighth,  twenty-ninth,  thirty-third,  and  thirty-fourth  pleas;  and  for 
the  defendants  on  the  demurrers  to  the  second,  sixth,  seventh,  thir- 
teenth, fourteenth,  eighteenth,  nineteenth,  twenty-fifth,  twenty- 
sixth,  thirty-first,  and  thirty-second  pleas.     This  case,  which  has 
been  argued  on  both  sides  with  much  ability,  and  we  may  add 
also  with  much  precision  and  conciseness,  has  presented  a  num- 
ber of  points  on  a  very  interesting  subject,  in  regard  to  which 
there  are  many  similar  contracts  continually  entered  into  in  this 
and  other  countries.     It  is  therefore  of  great  importance  in  its 
general  result,  as  well  as  in  its  effect  on  the  present  claim.     It 
may  serve,  and  we  hope  it  will,  to  draw  attention  to  the  very  par- 
ticular clauses  and  conditions  contained  in  fire  insurance  pol- 
icies, which  are  often  not  thought  of  until  a  case  arises  which 
calls  them  into  action.     We  should  have  felt  much  aided  had 
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any  decision  occurred  or  been  brought  under  our  notice,  where 
similar  questions  had  come  under  discussion  in  any  of  the  courts 
of  the  United  States,  as  those  courts  generally  are  governed  by 
the  same  principles  of  pleading  and  evidence  as  ours  are.  The 
point  on  which  the  case  mainly  rests,  namely,  as  to  the  time  in 
which  the  action  must  be  brought,  seems  to  us  abundantly 
clear.  There  may  perhaps  be  doubts  as  to  some  of  the  other 
points,  to  which,  had  the  validity  of  the  claim  depended  on 
them,  we  might  have  thought  a  longer  consideration  advisable; 
but  we  have  not  felt  justified  in  delaying  our  judgment  when 
we  are  satisfied  the  action  cannot  be  supported,  especially  as 
there  are  several  issues  in  fact  on  the  record,  the  trial  of  which 
is  thereby  rendered  unnecessary. 


James  C.  Moore  et  al.  vs.  Protection  Insurance  Company.1 

(Supreme  Court,  Maine,  June  Term,  1848.) 

Examination  of  Assured.  —  Increase  of  Risk.  —  Evidence. 

Where  it  was  made  a  condition  of  a  policy  of  insurance,  that  in  case  of  loss,  the  assured 
shall,  if  required,  submit  to  an  examination  under  oath  by  the  agent  or  attorney  of  the 
company,  and  answer  all  questions  touching  their  knowledge  of  anything  relating  to 
such  loss  or  damage,  or  to  their  claim  therefor,  and  subscribe  such  examination,  tie 
same  being  reduced  to  writing;  if  such  examination  be  once  made  and  completed,  tat 
assured  cannot  be  required  by  the  company  to  submit  to  a  further  examination  ante 
oath  afterwards,  although  at  the  time  of  making  the  oath  he  may  have  assented  to  s 
further  and  future  examination. 

Where,  in  a  policy  insuring  a  stock  of  dry  goods,  it  is  provided  that  the  policy  shall  be 
void,  if  the  risk  shall  be  increased  by  any  means  whatever  within  the  control  of  tae 
assured,  or  if  such  building  or  premises  shall,  with  the  assent  of  the  assured,  be  occu- 
pied in  any  way  so  as  to  render  the  risk  more  hazardous  than  at  the  time  of  insuring; 
and  among  the  articles  denominated  hazardous  is  cotton  in  bales;  —  yet  if  cotton  in 
bales  is  merely  kept  for  sale  as  a  part  of  the  stock  of  dry  goods,  it  does  not  vitiate  the 
policy,  unless  the  jury  should  find  that  keeping  of  such  cotton  increases  the  risk. 

Where,  in  a  policy  upon  a  store  and  stock  of  dry  goods,  one  of  the  conditions  protected  tie 
insurers  against  the  appropriating,  applying  or  using  the  store  for  keeping  or  sioriag 
goods  of  a  hazardous  character  :  Held,  that  the  keeping  of  a  hazardous  article  for  safe 
among  the  other  goods  was  not  an  infraction  of  that  condition.  Such  a  condition  a 
merely  a  protection  against  appropriating  the  store  for  a  depository  of  such  goods,  as  a 
sole  principal  business. 

The  affidavit  of  the  assured,  made  in  pursuance  of  the  requirements  of  the  policy,  and  bis 
examination  before  the  company's  agent,  after  being  introduced  into  court  without  ob- 
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jection,  are  proper  evidence  for  the  consideration  of  the  jury  as  to  the  amount  of  the 
loss. 
The  fact  that  the  assured  in  his  affidavit  estimated  the  value  of  the  goods  consumed  at 
$2,800,  and  the  jury  returned  a  verdict  for  $1,853  only,  is  not  such  evidence  of  fraud 
and  false  swearing  as  would  justify  the  court  in  granting  a  new  trial. 

Tenney,  J.  The  plaintiffs  procured  "  three  thousand  dollars 
on  their  stock  in  trade,  consisting  of  dry  goods,  kept  in  a  frame 
store,  occupied  by  themselves  in  Belfast,"  to  be  insured  by  the 
defendants,  for  the  term  of  one  year,  by  a  policy  dated  Decem- 
ber 15,  1845.  Conditions  are  annexed  to  the  policy,  which  by 
its  terms  constitute  a  part  of  it.  By  the  tenth  condition,  it  is 
necessary  after  a  loss  by  fire,  that  the  assured  should  forthwith 
give  notice  thereof  to  the  company,  and  as  soon  as  possible  de- 
liver in  a  particular  account  of  such  loss  or  damage,  signed  with 
their  own  hands,  and  verified  by  their  oath  or  affirmation ;  and 
shall  also  procure  a  certificate  under  the  hands  of  a  magistrate 
or  notary  public  (most  contiguous  to  the  place  of  the  fire,  and 
not  concerned  in  the  loss  as  a  creditor  or  otherwise,  or  related 
to  the  insured  or  sufferers),  that  he  has  made  due  inquiry  into 
the  cause  and  origin  of  the  fire,  &c. ;  and  the  assured  shall  also, 
if  required,  submit  to  an  examination  under  oath  by  the  agent 
or  attorney  of  the  company,  and  answer  all  questions  touching 
their  knowledge  of  anything  relating  to  such  loss  or  damage,  or 
to  their  claim  therefor,  and  subscribe  such  examination,  the 
same  being  reduced  to  writing;  and  until  such  proofs,  declara- 
tions, and  certificates  are  produced,  and  examination,  if  re- 
quired, the  loss  will  not  be  deemed  payable.  And  if  there 
appear  any  fraud  or  false  swearing,  the  insured  shall  forfeit  all 
claim  under  the  policy.  By  the  policy  it  is  agreed  and  declared 
to  be  the  true  intent  and  meaning  of  the  parties  thereto,  "that 
in  case  the  above  mentioned  premises  shall  at  any  time  after 
the  making  and  during  the  continuance  of  this  insurance,  be  ap- 
propriated, applied,  or  used  to  or  for  the  purpose  of  carrying  on 
or  exercising  therein,  any  trade,  business,  or  vocation,  denom- 
inated hazardous  or  extra  hazardous,  or  specified  in  the  flnera- 
orandum  of  special  rates,  in  the  terms  and  conditions  annexed 
to  this  policy,  or  for  the  purpose  of  keeping  or  storing  therein 
any  of  the  articles,  goods,  or  merchandise,  in  the  same  terms 
and  conditions  denominated  hazardous  or  extra  hazardous,  or  in- 
cluded in  the  memorandum  of  special  rates,"  &c, "  then  and  from 
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theftceforth,  so  long  as  the  same  shall  be  so  appropriated,  applied, 
used,  or  occupied,  these  presents  shall  cease  and  be  of  no  effect." 

The  second  condition,  annexed  to  the  policy  is,  "if  [after] 
any  insurance  is  effected  upon  any  building,  or  goods,  in  this 
office,  either  by  the  original  policy  or  the  renewal  thereof,  the 
risk  shall  be  increased  by  any  means  whatsoever  within  the 
control  of  the  assured,  or  if  such  building  or  premises  shall,  with 
the  assent  of  the  assured,  be  occupied  in  any  way  so  as  to  ren- 
der the  risk  more  hazardous  than  at  the  time  of  insuring,  such 
insurance  shall  be  void  and  of  no  effect." 

Among  the  articles  denominated  hazardous  is  cotton  in  bales. 

This  action  is  upon  that  policy,  which  the  plaintiffs  intro- 
duced, and  evidence,  that  the  store  and  the  goods  therein  were 
consumed  by  fire  on  the  20th  day  of  March,  1846 ;  together 
with  the  affidavit  of  James  C.  Moore,  one  of  the  plaintiffs, 
and  the  certificate  of  Andrew  T.  Palmer,  a  justice  of  the  peace, 
who,  it  was  admitted,  resided  most  contiguous  to  the  fire; 
the  affidavit  and  certificate  were  dated  March  22,  1846.  It 
is  not  denied  on  the  part  of  the  defendants,  that  those  papers 
contained  all  that  was  contemplated  by  the  policy  that  they 
should  contain,  or  that  they  were  not  made  and  produced  in 
proper  season  after  the  fire.  They  were  a  substantial  perform- 
ance of  those  acts,  as  preliminary  steps  necessary,  before  the 
commencement  of  the  action,  unless  the  defendants  required  an 
examination  of  the  plaintiffs  under  oath.  This  requirement  was 
made,  and  the  plaintiffs  produced  a  document  without  objec- 
tion, exhibiting  such  examination,  in  writing,  signed  by  said 
Moore,  and  verified  by  oath,  taken  April  4, 1846.  It  appeared 
from  the  testimony  of  the  defendants'  agent  who  took  the  ex- 
amination, that  Moore  answered  all  the  questions  pat  to  him, 
and  upon  being  informed,  that  a  further  examination  from  some 
one  from  the  office  would  be  wanted,  he  made  no  objection,  but, 
as  the  agent  understood,  gave  his  assent;  and  when  called  upon 
on  April  14, 1846,  submitted  to  a  further  examination  before  the 
defendants'  attorney,  but  declined  to  make  oath  to  the  answers 
theje  given  to  the  questions  propounded.  It  is  insisted  that  for 
this  omission  the  action  cannot  be  maintained. 

By  the  tenth  condition  annexed  to  the  policy  under  which 
such  examination  may  be  required  by  the  insurers,  this  exam- 
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ination  before  their  agent  or  attorney  is  not  a  necessary  pre- 
requisite to  the  commencement  of  the  suit,  unless  the  assured 
are  called  upon  to  submit  to  it.  If  the  demand  is  made,  it  be- 
comes essential  to  the  right  of  recovery,  and  it  must  be  done 
before  the  commencement  of  the  suit.  When  once  fully  made, 
reduced  to  writing,  signed  by  the  party  examined,  and  verified 
by  oath,  this  condition  in  the  policy  becomes  fulfilled.  A 
further  examination  afterwards  is  not  required  by  the  spirit  or 
the  terms  of  the  policy  and  the  conditions  annexed,  and  there- 
fore is  not  a  preliminary  step  material  to  the  maintenance  of 
the  action.  It  does  not  appear  from  the  case  that  the  examina- 
tion before  the  defendants'  agent  was  not  as  full  as  the  latter 
desired  to  make  it.  Every  question  proposed  was  answered  ; 
the  whole  was  reduced  to  writing,  signed  and  sworn  to,  by  the 
person  who  was  examined.  It  does  not  appear  to  have  been  in 
contemplation,  either  by  Moore  or  the  agent,  that  if  a  further 
examination  should  be  required,  it  was  to  annul  the  effect 
of  that  already  completed,  so  far  as  it  was  material  to  per- 
fect the  plaintiffs'  right,  to  call  for  indemnity  for  the  alleged 
loss.  If  Moore  had  consented,  after  the  first  examination,  to 
submit  to  another,  and  to  make  oath  thereto,  when  requested,  it 
could  not  be  a  waiver  of  the  plaintiffs'  right  under  the  policy  to 
commence  a  suit  upon  it,  if  such  right  existed  without  such 
consent.  It  moreover  appears  from  the  case,  that  Moore  did 
submit  to  a  full  examination  afterwards,  when  required  by  the 
defendants'  attorney,  which  was  all  which  he  assented  to  do, 
according  to  the  evidence  of  the  defendants;  and  the  facts  so 
obtained  were  competent  evidence  to  be  used  in  the  trial  by 
them,  notwithstanding  they  were  not  verified  by  oath. 

It  is  contended,  that  as  cotton  in  bales  had  been  kept  in  the 
store  at  some  time  within  the  period  covered  by  the  policy,  the 
court  should  have  given  the  instruction  requested  to  the  jury, 
"  that  if  they  find  the  plaintiffs  kept  or  had  in  their  stock  cotton 
in  bales  at  the  time  of  the  fire,  this  action  is  not  maintainable." 
The  refusal  to  give  this  instruction  cannot  be  legal  ground  of 
complaint,  unless  there  was  evidence  that  cotton  in  bales  was 
in  the  stock  of  goods  at  the  time  of  the  fire,  and  that  keeping 
or  having  such  in  their  stock  was  prohibited  by  the  policy.  If 
the  keeping  of  such  article  was  unauthorized,  without  an  in- 
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crease  of  the  risk,  by  any  means  whatsoever  within  the  con- 
trol of  the  assured,  it  was  not  designed  by  the  parties,  upon  a 
proper  construction  of  the  contract,  that  it  should  be  an  abso- 
lute forfeiture  of  all  right  of  the  assured  under  the  policy,  but 
that  such  right  should  be  suspended  and  of  no  effect  so  long  as 
such  article  should  be  kept  in  the  store.  The  case  does  not  find 
that  there  was  any  evidence  that  such  hazardous  article  was 
there  at  the  time  of  the  fire,  and  the  question  of  fact  to  be  sub- 
mitted to  the  jury,  as  the  basis  of  the  legal  principle  contended 
for,  was  hypothetical.  If  there  was  plenary  evidence  that  such 
an  article  was  in  the  store,  and  was  consumed  therewith,  the 
policy  would  not  necessarily  be  forfeited,  or  its  operations  sus- 
pended thereby.  The  policy  contains  no  stipulation,  that  the 
goods  in  the  store  embraced  no  article  which  was  hazardous. 
A  certain  amount  u  on  the  stock  in  trade  of  the  plaintiffs,  con- 
sisting of  dry  goods  kept  in  a  store,"  was  covered  by  the  policy, 
which  prohibited  the  appropriation,  application,  or  use  of  the 
premises  for  carrying  on  or  exercising  any  business  which  was 
hazardous  or  extra  hazardous,  and  for  the  purpose  of  keeping  or 
storing  goods  of  that  character.  The  term  "  premises,"  when 
considered  in  connection  with  the  whole  policy,  must  have  in- 
tended the  store  in  which  the  goods  were  kept,  and  not  the 
goods  themselves,  which  were  the  subject  of  the  insurance.  By 
any  other  construction  certain  language  used  in  reference  to  the 
premises  must  be  regarded  as  unmeaning  or  absurd.  The  re- 
striction does  not  extend  to  the  keeping  of  a  single  article  de- 
nominated hazardous  or  extra  hazardous,  as  a  part  of  the  dry 
goods  stock  in  trade,  provided  the  store  was  not  appropriated, 
applied,  or  used  for  purposes  not  intended  by  the  language  of 
the  policy.  These  purposes  were  of  a  general  nature,  and  dis- 
tinguished from  that  of  keeping  a  stock  of  dry  goods  for  sale.  It 
is  not  pretended  that  the  store  was  used  for  carrying  on  a  busi- 
ness unauthorized  by  the  policy  ;  and  if  the  plaintiffs  kept  or  had 
in  their  stock  a  hazardous  article,  it  is  by  no  means  the  same  thing 
as  appropriating,  applying,  or  using  the  store  for  keeping  or  stor- 
ing therein  goods  and  merchandise  which  was  hazardous.  In  tbe 
language  of  the  court,  in  the  case  of  N.  Y.  Equitable  Insurance 
Co.  v.  Langdon,  6  Wend.  628,  which  was  an  action  upon  a  pol- 
icy containing  substantially  the  same  conditions  as  the  one  now 
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under  consideration  :  "  It  appears  to  me,  that  the  word  storing 
was  used  by  the  parties  in  this  case  in  the  sense  contended  for 
by  the  plaintiff,  viz.,  a  keeping  for  safe  custody,  to  be  delivered 
out  in  the  same  condition  substantially  as  when  received  ;  and 
applies  only  when  the  storing  or  safe  keeping  is  the  sole  or 
principal  object  of  the  deposit,  and  not  when  it  is  merely  inci- 
dental, and  the  keeping  is  only  for  the  purpose  of  consumption." 
Langdon  v.  N.  Y.  Equitable  Ins.  Co.  1  Hall,  226. 

If  the  jury  had  found  that  the  keeping  of  cotton  in  bales  in 
the  store  increased  the  risk,  and  that  such  an  article  was  kept 
in  the  store  by  the  plaintiffs  at  any  time  during  the  period  cov- 
ered by  the  policy,  the  contract  of  insurance  was  thereby  ren- 
dered void  under  the  second  condition.  But  the  case  does  not 
show  that  any  question  of  this  kind  was  presented  to  the  jury, 
or  that  the  judge  was  requested  to  instruct  them  upon  such 
point. 

Was  the  affidavit  of  Moore,  and  his  examination  before  the 
defendants'  agent,  competent  evidence  for  the  consideration  of 
the  jury,  on  the  question  of  the  amount  of  the  loss?  The 
facts  contained  in  documents  of  this  kind  were  intended  as 
evidence;  and  they  were  required  to  be  in  that  form  that  they 
might  be  preserved,  and  so  verified,  that  they  could  not  be  re- 
garded as  statements  casually  or  inconsiderately  made,  and 
subject  to  be  modified  or  explained  by  recollections  which 
might  be  subsequently  called  up.  They  are  material  for  the 
protection  of  the  rights  of  the  insurers.  One  of  them  was  re- 
quired to  be  made  immediately  after  the  fire,  and  the  other  as 
soon  as  the  underwriters  should  demand  it,  and  before  they 
should  be  exposed  to  be  affected,  to  so  great  extent,  as  they 
might  be  by  delay,  by  facts  having  little  or  no  foundation  in 
truth,  stated  by  the  party  interested  to  increase  the  amount  of 
his  claim.  This  evidence  may  be  very  important,  to  confine 
the  demand  of  the  assured  to  the  proper  limits ;  and  it  may 
also  be  that  which  the  party  attempted  to  be  charged  would 
prefer  should  be  adduced  by  his  adversary.  When  introduced, 
it  would  be  evidence  for  the  jury  to  consider,  like  other  facts  in 
proof.  Facts,  which  are  inadmissible  for  the  party  offering 
them,  if  objected  to,  may  be  competent,  when  put  in  by  con- 
sent or   without  objection.     The   documents,   which    the   de- 
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fendants  insisted  could  not  be  considered,  and  their  contents 
weighed  by  the  jury,  touching  the  amount  of  the  loss,  were 
introduced  by  the  plaintiffs  without  objection.  They  were 
necessary  to  show  that  the  claim  set  up  was  payable  before 
the  institution  of  the  suit.  The  right  of  the  defendants  to  re- 
quire this  preliminary  proof  was  not  waived  by  them.  They 
may  have  supposed  that  it  was  for  their  benefit  to  require  their 
introduction  for  some  purpose ;  and  when  legitimately  before 
the  jury,  no  rule  of  law  would  prohibit  them  from  giving  these 
papers  due  consideration  in  connection  with  all  the  other  evi- 
dence in  the  case. 

It  was  contended  at  the  trial,  that  the  plaintiffs  were  guilty 
of  fraudulent  conduct  and  false  swearing  in  the  preliminary 
affidavit,  and  therefore  they  were  not  entitled  to  recover. 
Much  evidence  was  introduced  upon  this  point,  which  is  re- 
ported ;  and  a  motion  was  filed  that  the  verdict  for  the  plain- 
tiffs be  set  aside  because  it  was  against  evidence.  By  the 
preliminary  affidavit,  the  affiant  estimated  the  value  of  the 
goods  in  the  store  at  the  time  of  the  fire,  at  the  sum  of  twenty- 
eight  hundred  dollars.  The  jury  returned  a  verdict  for  the 
plaintiffs  for  the  sum  of  eighteen  hundred  and  fifty-three  dol- 
lars in  damages.  The  defendants  rely  particularly  upon  this 
verdict  as  proof  of  false  swearing  on  the  part  of  the  affiant, 
showing,  as  it  is  contended,  that  the  jury  disregarded  the  facts 
asserted  and  sworn  to  in  the  affidavit.  The  jury  were  properly 
instructed,  that  if  they  found  that  there  was  false  swearing  on 
the  part  of  the  plaintiffs,  they  would  not  recover.  It  cannot 
be  assumed  that  the  instruction  was  disregarded  without  con- 
vincing evidence.  The  value  of  the  goods  in  the  store  at  the 
time  of  their  destruction  was  only  a  matter  of  judgment  by 
Moore  who  made  the  estimation,  and  the  affidavit  founded  there- 
on. No  account  of  the  stock  had  been  taken  previous  to  the 
fire,  and  the  books  were  consumed  with  the  goods  and  the 
store.  No  basis  existed  by  which  the  amount  of  the  loss  could 
be  ascertained  with  any  degree  of  accuracy.  The  judgment 
of  Moore,  in  his  estimation  of  the  value  of  the  property  lost, 
was  properly  considered  with  all  other  evidence  upon  the  same 
point.  They  might  believe  that  his  interest  in  the  question 
would  affect  his  judgment  to  some   extent,  though   honestly 
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exercised.  The  general  knowledge  of  the  jury  in  relation  to 
the  kind  of  property  consumed,  and  its  value,  might  also  have 
had  upon  their  minds  a  legitimate  influence.  Other  facts  and 
circumstances  on  the  same  question,  coming  from  other  sources, 
would  have  their  proper  effect,  and  when  the  whole  was  weighed, 
it  might  have  produced  the  conviction  that  Moore  had  erred  in 
opinion,  without  being  guilty  of  any  dishonest  intention. 

The  case  of  Levy  v.  Bail  lie  el  als.  7  Bing.  349,  has  an  anal- 
ogy in  some  respects  to  the  case  before  us.  The  verdict  being 
for  a  less  sum  than  the  estimation  of  the  loss  by  the  plaintiff, 
it  was  contended  by  the  defendants  therein,  that  it  established 
the  fact  that  there  was  fraud  and  false  swearing.  The  verdict 
was  set  aside  on  the  payment  of  costs.  But  inasmuch  as  the 
case  shows,  that  it  was  also  insisted  that  the  verdict  was  against 
evidence,  and  the  court  do  not  even  intimate  the  grounds  of 
their  decision,  it  cannot  be  inferred  that  they  were  governed  by 
the  principle  here  contended  for  as  one  of  legal  obligation. 

The  evidence  bearing  upon  the  questions  raised  by  the  de- 
fence, was  peculiarly  for  the  consideration  of  the  jury.  It  was 
necessary  that  fraud  and  false  swearing,  of  which  the  defend- 
ants contended  the  plaintiffs  were  guilty,  should  be  affirma- 
tively and  satisfactorily  established  before  that  defence  could 
prevail.  The  proof  of  this  was  not  of  such  a  character  as  to 
authorize  the  court  to  say,  that  the  jury  was  under  such  im- 
proper influence  that  their  verdict  should  be  disturbed. 

Exceptions  and  motion  overruled. 

Kent,  for  plaintiffs. 

HobbSy  for  defendants. 


Kentucky  &  Louisville    Mutual   Insurance   Company   vs. 

Southard.1 

(Court  of  Appeals,  Kentucky,  July  15,  1848.) 

Warranty.  —  Representation.  —  Pleading.  —  Title. 

The  general  rule  in  insurance  is  that  a  warranty  must  appear  on  the  face  of  the  policy, 
and  no  instructions  are  regarded  as  warranties  unless  inserted  in  the  policy. 

i  8  B.  Mon.  634. 


Digit 


zed  by  GoOgk 


766     Kentucky  &  Louis.  M.  I.  Co.  v.  Southard,  8  B.  M.  634. 

Warranty.  —  Representation.  —  Pleading.  —  Title. 

The  statements  in  the  survey  and  application  are  not  in  general  to  be  regarded  as  war- 
ranties; though  if  untrue  they  may  amount  to  such  misrepresentations  as  will  avoid  the 
policy,  and  if  relied  on  in  defence  the  plea  should  show  the  importance  and  untruth  erf 
the  representations. 

A  plea  averring  a  representation  that  there  was  a  kitchen  about  fifteen  feet  from  the  dwell- 
ing, does  not  necessarily  imply  that  it  was  used  as  such,  and  that  no  part  of  the  dwelling 
was  used  as  a  kitchen,  and  without  other  averment  showing  clearly  that  the  representa- 
tion was  fraudulent  and  misleading,  and  the  hazard  increased,  the  plea  is  not  good. 

A  plea  averring  that  the  building  was  used  for  other  purposes  than  those  represented, 
which  increased  the  hazard,  should  also  show  that  it  was  used  differently  from  the 
manner  in  which  it  was  used  at  the  date  of  the  policy,  and  that  the  insurance  would 
not  have  been  made  at  the  rate  granted  or  at  all,  if  the  representation  had  been  ad- 
hered to. 

A  plea  to  an  action  on  a  policy  of  insurance,  relying  upon  a  fraudulent  representation, 
should  aver  that  the  misrepresentation  or  concealment  was  material  to  the  acceptance 
of  the  risk  or  rate  of  insurance,  and  to  point  out  in  what  the  insecurity  consisted,  and 
how  the  risk  was  greater. 

The  insured  should  state  truly  his  title  to  the  premises  insured ;  and  a  plea  impeaching 
the  policy  in  this  respect  should  show  such  facts  as  will  enable  the  court  to  say  that  the 
title  has  not  been  fairly  disclosed,  if  they  be  true. 

The  verbal  representations  of  the  insured  to  the  surveyor,  at  the  time  of  making  the  sur- 
rey, not  proper  to  be  detailed  to  the  jury,  in  an  action  of  covenant  on  the  policy,  under 
the  issue  in  this  case. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  action  of  covenant  was  brought  by  Southard  to  recover 
for  the  destruction  by  fire  of  his  dwelling-house,  insured  by  the 
Kentucky  and  Louisville  Mutual  Insurance  Company.  The 
policy  on  which  the  action  is  founded  insures  the  plaintiff  to 
the  amount  of  07,000,  against  loss  by  fire,  from  the  6tb  day  of 
March,  1841,  to  the  6th  day  of  March,  1847,  upon  his  "  one  story 
brick  mansion-bouse,  situate,  &c,  adjoining  the  city  of  Louis- 
ville, lately  occupied  by  James  Southard,  &c ;  a  mortgage  on 
the  building  and  the  land  on  which  it  stands,  in  favor  of  James 
Burks,  for  $3,500.  The  aforesaid  building  is  occupied  as  a 
dwelling-house."  And  it  is  provided  that  u  if  the  premises 
aforesaid  shall  at  any  time  when  a  fire  may  happen  be  occupied 
in  whole  or  in  any  part  for  purposes  more  hazardous  than  that 
which  exists  at  the  date  hereof,  unless  liberty  so  to  occupy,  &c^ 
be  expressly  given  in  writing  on  this  policy,  every  clause,  arti- 
cle, &c,  to  be  wholly  void.  Reference  being  had  to  the  appli- 
cation of  the  said  Southard,  and  survey  filed,  for  a  more  par- 
ticular description,  and  as  forming  part  of  this  policy."  In  the 
condition,  or  terms  annexed  to  the  policy,  it  is  stated,  that  in- 
surance is  in  no  case  made  on  more  than  two  thirds  of  the 
value  of  any  building,  and  that  in  case  of  total  loss,  the  com- 
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pany  is  not  liable  to  pay  more  than  two  thirds  of  the  actual 
value  of  the  building  at  the  time  of  loss. 

The  declaration  after  setting  out  the  policy  at  large  avers 
that  the  said  mansion-house  was  at  the  date  of  the  policy,  and 
at  the  time  of  its  destruction  by  fire,  of  great  value,  viz.,  of 
the  value  of  $12,000 ;  that  the  said  house  and  the  land  on 
which  it  was  situated  were,  at  the  date  of  the  policy,  and  al- 
ways thereafter,  the  property  of  the  plaintiff,  subject  to  the 
mortgage  to  Burks,  and  to  two  mortgages  subsequently  made; 
that  at  the  date  of  the  policy,  and  afterwards  until  it  was 
destroyed  by  fire,  the  said  house  was,  and  continued  to  be  oc- 
cupied as  a  dwelling-house,  and  that  it  was  not  at  the  time  of 
the  fire  occupied  for  any  purpose  more  hazardous  than  existed 
at  the  date  of  the  policy  ;  that  the  plaintiff  did,  in  good  faith, 
make  a  fair  and  full  representation  to  said  company  of  all  facts 
and  circumstances  within  his  knowledge  touching  or  affecting 
the  risk  of  said  property,  and  did  fully  and  fairly  disclose  to 
them  the  true  state  of  the  title  of  said  property  and  the  incum- 
brances thereon,  according  to  his  best  information  and  knowl- 
edge; and  did  in  all  respects  comply  with  the  duties  incumbeut 
on  him  by  law.  The  plaintiff  then  avers,  that  on  the  morning 
of  the  1st  of  March,  1847,  the  said  mansion-house  was  burnt 
and  wholly  destroyed  by  tire,  which  fire  was  by  misfortune,  and 
was  not  caused  by  any  design  nor  act  of  the  plaintiff,  nor  oc- 
casioned by  any  public  enemy,  &c.,  but  was  occasioned  by  some 
accident  or  casualty  in  a  manner  unknown  to  him,  and  that 
he  lost  thereby  a  large  sum,  viz.,  012,000 ;  that  notice  was  on 
the  same  day  given  to  the  company,  with  demand  of  payment, 
whereupon  said  company,  by  a  resolution  of  the  board  of  di- 
rectors, determined  to  refuse  payment,  and  had  failed  and 
refused,  &c. 

The  defendants  demurred  to  the  declaration,  and  at  the  same 
time  filed  pleas  1,  2,  3,  and  4,  to  which  the  plaintiff  demurred. 
And  the  declaration  having  been  adjudged  good,  and  the  pleas 
bad,  time  was  given  to  the  defendants  to  plead  de  novo.  At  a 
subsequent  term  the  defendants  filed  pleas  5,  6,  and  7;  to  the 
first  of  which  the  plaintiff  replied  by  way  of  traverse,  on  which 
issue  was  joined,  and  to  the  two  others  he  filed  demurrers,  which 
were  sustained.  The  defendants  then  offered  plea  number  8, 
said  to  be  in  lieu  of  their  demurrer  to  the  declaration,  which  had 
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been  overruled.  But  the  court  would  not  allow  it  to  be  filed,  and 
the  defendants  having  excepted  to  the  refusal,  a  trial  was  had 
upon  the  issue  made  upon  the  5th  plea,  and  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  for  06,804.43.  The  defend- 
ants' motion  for  a  new  trial  was  afterwards  overruled,  and  they 
have  brought  the  case  to  this  court  for  revision,  {juestioning  by 
the  assignment  of  errors  the  correctness  of  the  several  opinions 
of  the  court  in  overruling  the  demurrer  to  the  declaration,  and 
in  sustaining  the  demurrers  to  pleas  1,  2,  3, 4,  6,  7,  and  in  refus- 
ing to  allow  plea  number  8  to  be  filed,  as  well  as  of  the  opin- 
ions given  during  the  progress  of  the  trial,  and  on  the  motion 
for  a  new  trial. 

We  are  inclined  to  the  opinion,  that  the  defendants  must  be 
understood  to  have  waived  their  demurrer  to  the  declaration, 
and  to  have  withdrawn  their  four  first  pleas,  by  taking  time  to 
plead  de  novo,  and  by  offering  new  pleadings  under  the  privi- 
lege thus  allowed.  But  as  the  questions  on  all  of  the  demurrers 
were  elaborately  argued  here,  we  shall  notice  them  all. 

The  declaration  seems  to  contain  every  averment,  both 
affirmative  and  negative,  which  is  necessary  either  under  the 
policy  or  the  charter  of  the  company,  to  show  that  the  defend- 
ants were  bound  to  pay  the  loss  which  had  occurred.  And 
the  objection  that  the  suit  was  brought  within  thirty  days  al- 
lowed to  the  company  by  the  charter  having  been  expressly 
waived  in  the  circuit  court,  we  are  satisfied  that  upon  the  face 
of  the  declaration  the  plaintiff  shows  a  good  cause  of  action. 
The  matter  of  the  4th  plea,  so  far  as  it  is  a  valid  defence,  being 
contained  in  the  fifth,  on  which  the  cause  was  tried,  the  defend- 
ants were  not  prejudiced  by  the  decision  on  the  demurrer  to 
the  4th  plea,  even  if  it  was  erroneous. 

2.  Then  as  to  the  three  first  pleas,  they  stand  upon  the  as- 
sumption that  the  application  of  Southard  for  insurance  and 
the  survey  of  the  building  being  referred  to  in  the  policy,  as 
forming  a  part  of  it,  are  to  be  taken  as  if  they  were  actually 
inserted  in  it,  and  that  every  descriptive  statemeut  of  the  prop- 
erty contained  in  either  of  them  is  by  the  law  of  insurance  a 
warranty,  the  breach  or  untruth  of  which  in  any  particular, 
whether  material  to  the  risk  or  not,  avoids  the  policy. 

But  in  the  first  place  it  is  questionable  whether  even  in  the 
law  of  marine  insurance,  the  principle  which  converts  into  a 
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warranty  every  matter  of  fact  or  description  relative  to  the 
property  insured  which  the  parties  have  insured  in  the  policy,  is 
to  be  applied  to  any  such  matter  not  insured  in  the  policy  nor 
written  upon  it,  though  it  be  referred  to  therein  as  a  part  of  the 
policy.  For  the  question  might  still  arise,  for  what  purpose  is  it 
made  part  of  the  policy,  and  why  was  it  not  inserted  in  it?  In 
ordinary  contracts  such  matter,  though  actually  inserted  in  the 
written  memorial,  has  not  necessarily  the  force  of  a  covenant 
or  warranty.  In  marine  insurance,  it  acquires  the  force  of  a 
warranty  from  the  very  fact  of  being  inserted  in  the  policy. 
And  as  the  insurer  may  insert  so  much  of  the  applicant's  de- 
scription or  statement  as  he  intends  to  have  the  force  of  a  war- 
ranty, there  is  room  for  the  inference  that  so  much  as  is  not 
inserted  is  intended  to  have  the  effect  of  a  representation 
merely,  and  is  referred  to  as  such.  The  general  rule  is  well 
settled  that  an  express  warranty  must  appear  on  the  face  of  the 
policy,  and  that  instructions  for  insurance,  unless  inserted  in 
the  policy  itself,  do  not  amount  to  a  warranty.  So  a  memo- 
randum upon  a  paper  attached  to  the  policy  by  a  wafer,  or  rolled 
up  in  it,  when  it  was  shown  to  the  underwriter  and  executed 
by  him,  has  been  held  not  to  be  a  warranty  but  a  representation 
merely.  These  positions  are  fully  sustained  by  the  cases  stated 
in  the  notes,  pages  11  and  12  of  Douglas's  Reports.  Chan- 
cellor Walworth,  in  Snyder  v.  Former's  Loan  Company,  16 
Wend.  481,  admitting  that  the  parties  might,  by  stipulation 
inserted  in  the  policy,  give  the  effect  of  a  warranty  to  a  state- 
ment of  facts  contained  in  a  separate  paper,  maintains  the 
opinion  that  (in  the  absence  of  such  stipulation),  the  principle 
which  converts  everything  in  the  policy  into  a  warranty,  is  not 
to  be  extended  to  anything  not  contained  in  the  policy  or  war- 
ranty on  the  same  paper.  And  in  Delonguemare  v.  The  Trades- 
men's Insurance  Company,  2  Hall,  589,  Chief  Justice  Jones  and 
Judge  Oakley,  upon  the  authority  of  the  case  just  referred  to 
and  others,  express  the  same  opiniou.  1  Cond.  Marsh.  349, 
451 ;  3  Kent's  Com.  235;  13  Mass.  Rep.  96;  3  Dowl.  255. 

But  in  the  second  place.  Whatever  might  be  the  doctrine  in 
case  of  marine  policies,  in  making  which  the  insurer  is  in  gen- 
eral wholly  dependent  upon  the  statements  of  the  insured,  with 
regard  to  the  property  and  the  risk,  it  has  been  seriously  doubted 
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(by  Chancellor  Walworth,  ubi  supra),  and  bo  far  as  we  know, 
has  not  been  established  by  judicial  decisions,  whether  the 
principle  of  construing  every  matter  of  mere  description  con- 
tained in  the  body  of  the  policy  into  a  warranty,  should  be  ap- 
plied with  the  same  strictness  to  fire  policies,  where  the  misde- 
scription is  most  generally  the  mistake  of  the  underwriters'  own 
surveyor.  And  in  the  third  place.  These  warranties  being 
conditions  precedent,  which  must  be  performed  or  be  true,  how- 
ever immaterial,  there  is  an  obvious  propriety  that  tbey  should 
be  contained  in  the  policy,  which  is  to  be  kept  by  the  in- 
sured, not  only  that  he  may  be  enabled  to  make  the  proper 
averments  when  he  comes  to  declare,  but  that  be  may  be  fully 
apprised  of  the  effect  intended  to  be  given  to  his  statements. 
Since  if  tbey  are  considered  merely  as  representations,  it  is  suf- 
ficient that  tbey  were  made  without  fraud,  and  are  substantially 
true  in  every  point  material  to  the  risk. 

Under  these  considerations  we  are  of  opinion  that  it  is  at 
least  safe  to  conclude  that  the  reference  in  this  policy  to  the  ap- 
plication and  survey  as  a  part  thereof,  being  a  part  of  the  clause 
which  vacates  the  policy  if  the  premises  should,  at  the  time  of 
any  fire,  be  occupied  for  purposes  more  hazardous  than  at  the 
date  of  the  instrument,  should  be  understood  as  merely  identify- 
ing the  description  and  condition  of  the  property  at  that  time, 
for  the  standard  of  comparison  in  case  of  fire ;  that  no  other  force 
or  effect  was  intended  to  be  given  the  writings  referred  to,  than 
as  being  a  description  of  the  nature  or  purposes  of  the  occupa- 
tion of  the  building  at  the  time;  and  that  as  the  clause  points 
expressly  to  the  sort  of  variance  against  which  it  intends  to 
guard  (viz.,  a  more  hazardous  occupation),  and  declares  ex- 
pressly the  consequence  of  such  variance,  these  declarations 
should  be  regarded  as  expressing  the  entire  scope  and  object  of 
the  reference  beyond  which  it  cannot  be  carried  without  violat- 
ing the  apparent  intention  of  the  parties.  The  entire  clause, 
including  the  reference  to  the  application  and  the  survey,  was 
intended  to  secure  the  insurers  from  loss  by  a  change  in  the 
occupancy  of  the  premises  which  should  increase  the  risk,  and 
not  to  bind  the  other  party  to  the  truth  of  immaterial  statements 
not  affecting  the  risk,  nor  to  preclude  him  from  changes  either 
in  the  plan  or  occupation  of  the  premises,  unless  the  hazard 
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should  be  thereby  increased.  And  the  written  application  and 
survey  Were  referred  to  as  fixing  the  standard  of  comparison,  and 
not  for  the  purpose  of  creating  or  evidencing  any  covenant  or 
warranty  on  the  part  of  the  insured,  as  to  the  condition  or  oc- 
cupation of  the  premises  at  the  time  the  insurance  was  made. 
The  only  covenant  or  warranty  on  this  subject  is  contained  in 
that  part  of  the  policy  which  describes  the  building  as  a  man- 
sion-house, situated,  &c,  and  states  that  it  was  then  occupied 
as  a  dwelling-house.  The  facts  alleged  in  these  pleas,  that  one 
room  was  occupied  as  a  kitchen,  cannot  be  taken  as  a  breach  of 
this  warranty. 

Since  then  the  statements  made  in  the  survey,  or  even  in  the 
plaintiff's  application  for  insurance,  are  not  warranties,  these 
pleas  do  not,  in  alleging  the  untruth  of  those  statements,  show 
a  breach  of  warranty,  and  are,  therefore,  insufficient  on  that 
ground  to  avoid  the  policy  or  bar  the  action.  But  although  the 
pleas  allege  a  warranty  and  a  breach  of  it,  they  should  perhaps 
be  deemed  substantially  good  if  they  show  such  a  misrepre- 
sentation as  should  avoid  the  policy.  Considered  in  this  view, 
the  application  and  survey  may  be  regarded  as  representations, 
and  the  alleged  breach  of  warranty  as  an  averment  of  the  un- 
truth of  the  representation.  But  in  order  to  make  the  pleas 
good  in  this  aspect,  tbey  should  show^not  only  the  untruth  of 
the  representation,  but  its  materiality.  And  this,  in  our  opin- 
ion, they  fail  to  show. 

The  survey  referred  to  in  these  pleas  states  that  the  house 
has  eight  rooms,  all  furnished  in  the  most  costly  manner,  and  in. 
first-rate  repair,  except  the  roof.  The  fire-places  are  all  secure  ;. 
there  is  a  kitchen  and  negro  buildings  in  the  rear,  though  not 
connected  by  about  fifteen  feet,  and  there  is  a  cistern  in  the  va- 
cancy with  a  pump,  &c  The  breach  alleged  in  the  two  first 
pleas  is,  that  one  of  the  eight  rooms  was,  at  the  date  of  the 
policy,  and  until  the  house  was  burnt,  used  as  a  kitchen,  one  of 
them  stating  that  there  was  not  a  kitchen  in  the  rear,  the  other 
that  the  house  in  the  rear  was  not  used  as  a  kitchen.  The  third 
plea  alleged  that  the  bouse  insured  was  not  used  solely  as  a 
dwelling-house,  but  one  room  was  used  as  a  kitchen,  and  the 
kitchen  was  not  in  the  rear  or  connected  with  the  house;  and 
avers  that  the  using  of  the  room  in  the  house  as  a  kitchen 
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greatly  increased  the  risk,  and  that  the  burning  complained  of 
was  caused  by  fire  from  the  said  room  used  as  a  kitchen.  This 
being  the  strongest  of  these  pleas,  will  alone  be  considered. 

The  question  is,  whether  the  plea  sufficiently  shows  the  ma- 
teriality of  the  alleged  variance  between  the  representation  and 
the  real  fact  as  averred.  It  may  be  admitted  that  a  dwelling- 
house  is  in  more  danger  of  being  consumed  or  injured  by  fire, 
if  one  of  its  rooms  be  used  as  a  kitchen,  than  if  no  such  use 
were  made  of  any  room  in  it,  but  the  kitchen  was  in  another 
building  unconnected  with  it. 

But  it  is  not  admitted  that  the  representation  of  a  house,  as 
a  dwelling-house,  is  falsified  by  averment  and  proof  that  oue  of 
its  rooms  was  used  as  a  kitchen.  And  we  do  not  regard  the 
statement  in  the  survey,  that  there  was  a  kitchen  and  negro 
building  in  the  rear,  as  entirely  equivalent  to  a  representation 
that  there  was  no  kitchen  in  the  dwelling-house.  The  terms 
dwelling-house  and  kitchen  have  not  such  a  precise  and  deGnite 
import  in  common  use,  as  that  it  must  be  necessarily  implied 
from  the  statement  as  contained  in  the  survey,  that  no  room  in 
the  dwelling-house  was  used  as  a  kitchen.  And  although  it  be 
admitted  that  this  is  the  primd  facie  import  of  the  language 
used,  still,  as  it  may  have  been  otherwise  intended  and  under- 
stood, and  may  have  been  accompanied  by  a  statement  or 
exhibition  of  other  facts,  showing  clearly  that  it  was  not  so 
intended  and  understood,  we  are  of  opinion  that  in  a  plea  rely- 
ing on  a  misrepresentation  in  this  particular,  it  should  have 
been  shown  explicitly  that  the  insurers  were,  in  fact,  misled  by 
the  representation  as  made. 

But  further  than  this,  we  are  of  opinion  that  a  plea  attempt- 
ing to  avoid  a  policy  on  the  ground  of  misrepresentation  should 
show  clearly  that  the  fact  misrepresented  was  material  in  view 
of  the  policy,  and  that  it  is  not  sufficient  merely  to  show  that 
the  actual  hazard  of  loss  was  greater  as  the  fact  existed,  than 
it  may  have  been  supposed  to  be  as, the  fact  was  represented. 
Taking  the  definition  of  materiality  as  laid  down  in  1  Marshall 
on  Insurance,  467:  "  Every  fact  and  circumstance  which  can  pos- 
sibly influence  the  mind  of  any  prudent  and  intelligent  insurer, 
in  determining  whether  he  will  underwrite  the  policy  at  all,  or 
at  what  premium  he  will  underwrite  it,  is  material."     It  is  in 
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this  view  that  the  expression,  "  material  to  the  risk,"  is  under- 
stood to  be  used  in  the  law  of  insurance.  When,  as  is  probably 
the  case  in  marine  insurance,  every  insurance  is  based  upon  the 
particular  circumstances  of  each  individual  case,  the  misrepre- 
sentation of  any  fact  which  might  enhance  the  actual  hazard 
or  risk  of  the  subject  might  be  deemed  material  and  fatal,  as  it 
might  influence  the  determination  of  the  underwriter  as  to  the 
rate  of  premium,  if  not  as  to  bis  underwriting  the  policy  at  all. 

But  in  regard  to  insurance  on  buildings  against  fire,  it  cannot 
be  assumed  that  every  circumstance  of  difference,  which  might, 
upon  strict  scrutiny,  be  regarded  as  causing  an  actual  difference 
in  hazard  of  loss,  is  to  be  deemed  material.     It  is  the  known 
usage  of  companies,  professing  to  insure  buildings  against  fire, 
to  classify  them  according  to  certain  well  defined  circumstances 
of  discrimination,  founded  generally  upon  the  nature  of  the  ma- 
terials of  which  the  building  is  constructed,  its  situation  with 
respect  to  other  buildings,  &c,  and  the  purpose  for  which  it  is 
occupied,  or  the  nature  of  the  articles  to  be  kept  in  it.     And 
the  rates  of  insurance  are  fixed  upon  a  general  estimate  of  the 
hazard  belonging  to  each  class.     And  although  it  does  not  ap- 
pear in  this  record  that  the  defendants  have  adopted  this  usage 
as  a  general  rule  for  the  estimation  of  risks,  still,  considering 
the  immense  number  of  the  subjects  (houses)  proposed  to  be 
insured,  their  susceptibility  of  classification  in  the  manner  re- 
ferred to,  and  the  infinite  variety  of  minute  circumstances  of 
variation  between  them,  impossible  to  be  all  considered  or  even 
all  represented  in  every  case,  it  is  but  reasonable  to  suppose 
that  this  company  proceeds  in  the  usual  and  rational  way ;  and 
even  if  it  does  not,  it  may  be  assumed  that  neither  the  deter- 
mination to  insure  nor  the    rate  of  insurance  is  affected  by 
every  circumstance  or  difference  of  whatever  character,  which 
may,  upon  consideration  or  investigation  after  a  loss,  be  supposed 
to  have  affected  the  actual  hazard.     The  safety  of  the  insured 
requires  some  more  certain  standard  than  this ;  and  we  are  of 
opinion   that  the  plea,  relying  upon  a  misrepresentation,  must 
show,  not  only  that  the  fact  misrepresented  increased  the  dan- 
ger or  hazard  of  loss,  but  that,  according  to  the  rules  or  modes 
of  business  of  the  insurers,  it  would  have  enhanced  the  pre- 
mium, or  prevented  the  insurance,  and  thus  that  the  insurers 
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were  misled  by  the  representation.  This  plea  is  defective  in 
not  showing  either  that  the  alleged  representation  affected  the 
question  or  rate  of  insurance,  or  that  it  was  fraudulently  made 
with  that  intent  And  although  the  state  of  the  fact  different 
from  the  representation  may,  as  averred,  have  actually  increased 
the  risk,  the  law  does  not  imply  the  further  fact  which  is  neces- 
sary to  avoid  the  policy,  and  which  should,  therefore,  have  been 
stated.  It  is  true  that  in  an  action  of  assumpsit,  which  is  the 
common  form  of  action  upon  policies  in  England,  and  in  some 
of  these  states,  the  jury  would,  under  the  general  issue,  decide 
upon  the  materiality  of  any  misrepresentation  relied  on  by  the 
defendant  in  evidence.  But  the  court  might  tell  them  what  in 
point  of  law  constituted  materiality.  And  as  in  such  cases,  it 
would  devolve  upon  the  defendant  to  prove  the  facts  on  which 
the  question  of  materiality  might  depend,  so  in  the  action  of 
covenant,  it  should  devolve  upon  him  to  state  such  facts  in  his 
plea  as  would  enable  the  court  to  determine  the  materiality  or 
fraud  of  the  misrepresentation  relied  on,  or  the  plea  should  not 
be  regarded  as  a  valid  bar.  We  cannot  say,  upon  the  face  of 
the  plea,  that  the  policy  is  void  because  the  survey  or  even  the 
plaintiff  represented  that  there  was  a  kitchen  and  negro  build- 
ings in  the  rear,  when  in  fact  one  room  of  the  dwelling-bouse 
was  used  as  a  kitchen. 

3.  As  already  intimated,  the  4th  plea  was  substituted  by 
the  5th,  which  presents  more  fully  the  averment  that  the  bouse 
was  burnt  by  the  design,  and  with  the  connivauce  and  fraud  of 
the  plaintiff,  which  matter  was  decided  in  favor  of  the  plaintiff 
by  the  jury. 

4.  The  6th  plea  seems  to  be  founded  on  the  clause  of  the 
policy  and  of  the  charter,  which  declares  that  the  policy  shall 
be  void  if  the  building  shall  be  occupied  at  the  time  of  any  fire 
for  a  more  hazardous  purpose  than  at  the  date  of  the  pol- 
icy, unless  by  the  consent  of  the  insurers,  &c  The  plea  states 
that  after  the  execution  of  the  policy,  the  plaintiff,  without  con- 
sent, &c,  caused  one  of  the  rooms  in  said  dwelling-bouse  to 
be  altered  and  used  the  same  as  a  kitchen.  But  it  does  not 
aver  that  the  use  or  purpose  for  which  the  room  was  used  was 
altered,  nor  that  it  was  not  used  as  a  kitchen  before  the  date 
of  the  policy.    Although,  therefore,  the  plea  goes  on  to  say  that 
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the  use  of  said  room  as  a  kitchen  was  a  more  hazardous  occupa- 
tion of  the  house  than  if  it  had  been  used  wholly  as  a  dwelling- 
house  with  a  kitchen  fifteen  feet  in  the  rear,  unconnected,  and 
that  the  house  was  burnt  by  the  use  of  said  room  as  a  kitchen  ; 
and  although  it  were  conceded  that  the  use  of  one  room  as  a 
kitchen  after  the  date  of  the  policy,  when  no  room  had  been  so 
used  before,  but  the  kitchen  was  in  a  separate  building,  &c,  is 
such  an  occupation  for  a  more  hazardous  purpose,  as  under  the 
clause  referred  to  would  avoid  the  policy,  still  the  plea  is  bad  in 
this  respect,  because  it  does  not  show  a  change  in  the  use  or 
purpose  of  occupation  of  any  room  in  the  house,  or  an  occupa- 
tion after  the  policy  different  from  what  it  had  been  before.  And 
it  is  bad  as  a  plea  relying  upon  a  misrepresentation,  not  only 
because  it  does  not  show  that  the  room  was  used  as  a  kitchen 
at  the  date  of  the  policy,  and  contrary  to  the  representation,  but 
also,  for  the  reasons  already  stated  in  reference  to  the  3d  plea, 
because  if  it  did  show  this,  it  does  not  show  the  materiality  of 
the  misrepresentation,  as  affecting  either  the  rate  of  insurance 
or  the  question  of  insuring  at  all.     It  is,  however,  a  sufficient 
ground  of  condemnation,  that  it  is  wholly  uncertain,  upon  the 
face  of  the  plea,  whether  the  room  was  used  as  a  kitchen  at  the 
date  of  the  policy,  or  not  until  afterwards,  and  that  it  conse- 
quently fails  to  make  out  a  case  on  either  ground,  for  violating 
the  policy. 

5.  The  8th  plea,  besides  relying  upon  the  alleged  misrepre- 
sentation as  to  the  locality  of  the  kitchen,  and  the  use  of  the 
house,  as  in  former  pleas,  and  the  representation  that  all  the  fire- 
places were  secure,  alleges  the  new  fact,  that  the  fire-place  of 
the  room  used  as  a  kitchen  was  not  secure ;  that  the  use  of  said 
room  as  a  kitchen,  and  the  insecurity  of  the  fire-place,  was 
fraudulently  concealed ;  and  that  the  use  of  said  room  as  a 
kitchen  was  continued,  and  the  fire-place  insecure,  and  that  the 
fire  from  the  fire-place  and  chimney  of  said  room  consumed  the 
house.  The  plea  refers  to  the  survey  as  containing  the  repre- 
sentations relied  on.  It  makes  no  averment  with  regard  to  an 
increased  hazard  or  risk,  arising  from  the  fact  alleged  to  have 
been  misrepresented  or  concealed.  Nor  does  it  allege  that  the 
burning  of  the  house  was  caused  by  that  fact.  But  waiving 
any  remarks  on  these  points,  the  plea,  so  far  as  it  relies  upon 
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the  use  of  one  of  the  rooms  of  the  dwelling-house  as  a  kitchen, 
is  considered  as  being  defective,  on  the  ground  already  suffi- 
ciently discussed,  that  it  does  not  show  that  the  alleged  misrep- 
resentation and  concealment  were  material  to  the  acceptance  of 
the  risk  or  the  rate  of  insurance.  And,  that  so  far  as  it  relies 
on  a  misrepresentation  or  concealment  of  the  true  condition  of 
the  fire-place  in  said  room,  it  is  insufficient,  because  it  does  not 
show  in  what  the  insecurity  consists,  or  point  out  the  particular 
defect  in  the  fire-place,  nor  even  allege  that  there  was  any  sub- 
stantial defect  or  insecurity.  It  is  not  admitted  that  after  a  loss 
has  occurred  and  at  the  end  of  six  years'  insurance  the  policy 
can  be  avoided  by  a  vague  conjectural  statement  of  this  kind. 

A  substantial  defect  in  the  fire-place,  which  might  endanger 
the  safety  of  the  building,  would  no  doubt  be  a  material  fact, 
the  fraudulent  misrepresentation  or  concealment  of  which  might 
suffice  to  vacate  the  contract.  But  the  plea  does  not  show,  nor 
even  allege  such  a  defect.  It  should  have  stated  the  particular 
defect,  so  as  to  apprise  the  plaintiff  of  the  facts  relied  on  to 
avoid  the  policy.  The  word  fraudulent^  applied  to  the  represen- 
tation or  concealment,  does  not  magnify  nor  even  identify  the 
fact  misrepresented  or  concealed,  and  cannot  supply  the  omis- 
sion to  show  its  materiality. 

6.  The  7th  plea,  the  consideration  of  which  has  been  post- 
poned, because  it  introduces  matter  entirely  new,  was  filed  on 
the  27jth  day  of  September,  1847,  and  alleges  that  on  the  24th 
day  of  September,  1827,  one  Gilbert  C.  Russell  was  seized  in 
fee  of  the  land  and  the  dwelling-house  insured,  &c,  and  con- 
veyed them  to  James  Southard,  who  on  the  same  day  executed 
and  delivered  to  him  (a  writing)  showing  that  said  conveyance 
was  only  a  mortgage  or  security  for  money  loaned  by  Southard 
to  Russell,  of  which  the  plaintiff  had  notice  at  the  time ;  the 
plaintiff  claimed  the  said  house  and  land  by  devise  from  James 
Southard,  with  full  knowledge  that  his  title  was  only  a  mort- 
gage which  Russell  had  a  right  to  redeem,  &c. ;  that  the  title 
was  only  a  mortgage  at  the  date  of  the  policy,  and  that  the  true 
title  of  the  plaintiff  and  the  incumbrances  were  not  disclosed 
at  the  time,  nor  expressed  in  the  policy. 

This  plea  is  founded   upon  the  13th   section  of  the  charter 
of  incorporation,  which  in  effect  declares  the  policy  void,  unless 
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the  true  state  of  the  title  of  the  assured,  and  the  incumbrances 
thereon  are  expressed  in  the  policy.  This  section  came  before 
the  court,  and  received  a  construction  in  the  case  of  this  com- 
pany against  Addison  &  Clendennin,  7  B.  Monroe,  470.  And 
we  are  of  opinion  that  if  the  plea,  as  it  professes  to  do,  shows 
that  the  true  state  of  the  title,  at  the  time  of  the  insurance,  and 
as  known  to  the  plaintiff,  was  not  disclosed  and  inserted  in  the 
policy,  it  presents  a  valid  bar  to  the  action,  if  upon  the  fact  as 
it  existed,  the  interest  of  the  plaintiff  in  the  premises  was  less 
valuable  than  from  the  statement  in  the  policy  it  appears  to  be. 
But  whether  the  omission  to  state  .the  fact  in  the  policy  were 
the  fault  of  the  insurers  or  of  the  insured,  we  are  of  the  opin- 
ion that  the  plea,  which  seeks  on  that  account  to  avoid  the  con- 
tract, and  in  effect  to  force  a  forfeiture  or  penalty,  should  be  ex- 
plicit in  the  statement  of  all  facts  necessary  to  make  out  the 
charge,  and  that  it  should  especially  show  that  the  omitted  fact 
was  such  as  really  and  materially  affected  the  value  of  the 
plaintiff's  interest  in  the  premises.  The  time  at  which  this 
matter  was  for  the  first  time  introduced,  as  well  as  its  own  na- 
ture and  intended  effects,  requires  that  it  should  be  scrutinized 
with  some  strictness.  * 

The  material  question  is,  whether  the  plea  shows  with  suffi- 
cient distinctness  and  certainty  that  the  title  which  had  been 
conveyed  to  James  Southard  in  1827,  was  subject  to  redemp- 
tion at  the  date  of  the  policy,  or  in  other  words,  that  there  was 
then  a  subsisting  and  available  right  of  redemption  which  af- 
fected the  value  of  the  legal  title  in  the  hands  of  the  plaintiff. 
The  only  averment  upon  this  point  is,  that  the  title  of  the  plain- 
tiff at  the  date  of  the  policy  was  a  mortgage  title,  omitting  the 
words  previously  used,  that  Russell  had  the  right  to  redeem. 
And  although  about  fourteen  years  had  elapsed  from  the  date 
of  the  deed  to  J.  Southard  to  the  date  of  the  policy,  and 
twenty  years  had  fully  elapsed  from  the  former  date  to  the  fil- 
ing of  the  plea,  it  is  not  alleged  that  Russell  had  even  up  to 
the  last  date  claimed  or  asserted  the  right  of  redemption  by 
act  or  even  by  word.  Nor  is  it  alleged  that  the  writing  which 
evidenced  the  nature  and  object  of  the  deed  was  still  in  the 
hands  of  Russell  as  an  enforcible  instrument.  But  farther 
than  this,  the  plea  does  not  state  the  contents  or  substance  of 
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the  writing  said  to  have  been  delivered  to  Russell.  It  does  not 
state  such  facts  as  would  enable  the  court  to  determine  whether 
there  was  or  not  at  the  date  of  the  policy  an  outstanding  right 
of  redemption,  or  whether  the  plaintiff's  title  was  that  of  mort- 
gagee, but  merely  stated  the  conclusion  of  the  defendants  that  it 
was  a  mortgage  title.  The  defendants  might  conceive  that  the 
instrument  alleged  to  have  been  delivered  to  Russell  converted 
his  absolute  deed  into  a  mortgage,  when,  if  exhibited,  it  would 
be  entitled  to  no  such  effect.  If  they  knew  its  contents,  they 
should  have  stated  them  so  that  the  court  might  judge.  And 
if  they  did  not  know  them,  they  should  not  be  allowed  to  avoid 
their  contract  by  the.  vague  suggestion  that  the  plaintiff  had  odIj 
a  mortgage  title  at  the  date  of  the  policy.  We  think  this  pin 
was  properly  adjudged  insufficient 

7.  Upon  the  trial  of  the  issue  on  the  4th  plea,  two  questions 
only  were  decided  by  the  court  against  the  defendants:  1st 
The  court  on  objections  made  by  plaintiff  refused  to  permit  the 
surveyor  of  the  defendants,  by  whom  the  survey  already  referred 
to  was  made,  to  answer  the  question  as  to  what  representations 
were  made  to  him  by  the  plaintiff  on  that  occasion.  Assuming 
the  object  of  the  question  to  have  been  to  prove  the  plaintiffs 
representation  as  to  the  state  of  the  building,  or  of  its  occu- 
pancy at  the  time,  we  are  of  opinion  that  the  evidence  bad  no 
relevancy  to  the  issue,  and  was  properly  rejected.  It  was  not 
suggested,  and  cannot  be  supposed,  that  any  intimation  was  then 
given  of  a  fraudulent  design  to  burn  the  building  after  it  should 
be  insured.  And  even  a  fraudulent  representation  of  its  condi- 
tion would  furnish  no  reasonable  ground  for  inferring  such  a 
design.     The  loss  occurred  about  six  years  after  the  survey. 

The  court  having,  before  the  argument  of  the  case,  instructed 
the  jury,  on  the  motion  of  the  defendants,  that  the  measure  of 
damages  was  two  thirds  of  the  actual  value  of  the  house  at  the 
time  it  was  burned,  with  interest,  &c,  refused,  after  the  argu- 
ment was  through,  to  give  an  instruction  moved  for  by  tbe 
same  party,  which,  after  stating  tbe  criterion  of  damages  as 
above,  \vent  on  to  say,  "  and  not  the  price  that  it  would  cost  to 
reconstruct  it  (the  house)  according  to  the  exact  or  fanciful 
carpenter's  work  that  was  on  it,  unless  so  far  as  that  work  old 
or  would  add  to  the  value  as  a  matter  of  taste  or  use."     We  do 
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not  perceive  that  the  proposed  addition  was  required  by  rea- 
son of  any  uncertainty  or  want  of  precision  in  the  first  instruc- 
tion, or  that  it  would  have  presented  to  the  jury  with  greater 
distinctness  or  accuracy  the  true  criterion  of  damages. 

It  would  not  have  been  necessary  to  inform  the  jury  that  the 
cost  of  the  extra  or  fanciful  wood-work  which,  in  their  opinion, 
added  nothing  to  the  value  of  the  house  either  as  a  matter  of 
taste  or  use,  did  not  constitute  a  criterion,  or  even  an  element  of 
its  actual  value.  And  it  is  not  to  be  inferred  from  their  verdict 
that  they  labored  under  any  mistake  on  the  subject,  or  that 
they  found  any  part  of  the  damages  for  work  which  was  with- 
out value,  either  as  matter  of  taste  or  for  use.  There  was  no 
error,  therefore,  in  refusing  this  instruction,  and  none  in  overrul- 
ing the  motion  for  a  new  trial. 

Wherefore,  the  judgment  is  affirmed. 

Guthrie  Sf  Pirtle,  for  plaintiffs. 

Loughborough^  for  defendant. 


MlLTENBERGER   VS.   BeACOM.1 

(Supreme  Court,  Pennsylvania,  September  Term,  1848.) 

Insurable  Interest.  —  What  Policy  covers* 

A  person  may  insure,  in  his  own  name,  the  property  of  another  for  the  benefit  of  the 
owner,  without  his  previous  authority  or  sanction;  and  the  insurance  will  enure  to  the 
party  intended  to  be  protected,  upon  his  subsequent  adoption  of  it,  even  after  a  loss  has 
occurred.  And  if  in  such  case  the  party  effecting  the  insurance  receives  the  fund,  the 
party  for  whose  benefit  the  insurance  was  made  may  recover  the  same. 

The  question  considered  whether  the  defendant  in  this  case  acted  as  agent  for  the  plaintiff 
in  effecting  the  insurance. 

In  this  case,  an  action  of  assumpsit,  it  appeared  that  the 
defendant,  being  a  lessor  on  ground  rent,  had  entered  for  ar- 
rears, and  had  stated  ati  account  with  the  sub-lessees  of  the 
rents  received,  in  which  he  charged  them  with  the  premium  on 
an  insurance  effected  by  him  upon  the  buildings  which  were 
the  subject  of  the  lease.  He  had  effected  the  insurance  in  his 
own  name,  and,  as  was  stated  by  the  company's  agent,  as  his 
own.  The  property  having  been  burnt,  and  the  defendant  hav- 
ing received  the  insurance,  this  action  was  brought  by  the  sub- 
lessees to  recover  the  sum. 

*  9  Barr,  198. 
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Graft,  for  the  plaintiff  in  error. 

T.  Hamilton  Sf  T.  Williams,  contra. 

Bell,  J.  It  is  the  observation  of  Marshall,  in  his  Treatise  on 
Insurance,  that  it  would  be  extremely  difficult  to  give  any  accu- 
rate definition  of  an  insurable  interest.  The  complicated  rights 
which  different  persons  may  have  in  the  same  thing  require 
that  not  only  the  owner  of  the  absolute  property,  but  those  also 
who  have  a  limited  interest,  may  be  at  liberty  to  protect  it  by 
insurance.  It  is  accordingly  recognized  as  a  rule  in  this  depart- 
ment of  the  law,  that  almost  any  qualified  property  in  the  thing 
insured,  or  any  reasonable  expectation  of  profit  or  advantage 
to  spring  from  it,  may  be  the  subject  of  this  species  of  contract, 
provided  it  be  founded  in  some  legal  or  equitable  title.  Mar- 
shall on  Insurance,  105.  Thus  a  disseisor,  especially  after  the 
right  of  entry  is  tolled,  may  represent  the  estate  as  his  own, 
and  effect  an  insurance  of  it,  for  he  is  the  owner,  though  his 
title  be  defeasible  Curry  v.  The  Com.  Lis.  Co.  10  Pick.  541. 
So  may  a  mortgagor,  to  the  full  value  of  the  estate,  after  it  has 
been  taken  out  of  his  hands  by  the  mortgagee,  if  the  right  to 
redeem  still  resides  in  the  former.  Columbia  Ins.  Co.  v.  Law- 
rence, 2  Pet.  (S.  C.)  Rep.  25.  And  a  consignee  who  has  accepted 
bills  on  the  credit  of  the  goods  consigned  ( Wolff  v.  Horncastle, 
1  Bos.  &  Pul.  316),  or  made  advances  on  the  faith  of  the  consign- 
ment, may  insure  them  in  his  own  name.  Parks  et  aL  v.  The 
General  Int.  Assur.  Co.  5  Pick.  34.  In  Strong  v.  The  Manufac- 
turer £  Ins.  Co.  10  Pick.  43,  it  is  said  that  the  valne  of  the  plain- 
tiff's interest  in  the  subject  insured  is  not  material  If  he  had 
an  insurable  interest  at  the  time  the  policy  was  effected,  and 
also  at  the  time  of  the  loss,  he  may  recover  the  whole  amount 
of  damages  done  to  the  property,  not  exceeding  the  sum  in- 
sured. Under  this  doctrine  it  is  scarcely  to  be  doubted  that 
the  plaintiff  in  error,  having  entered  upon  the  demised  premises 
by  virtue  of  the  covenants  contained  in  the  instrument  called  a 
perpetual  lease,  and  looking  to  the  tenements  thereon  erected 
as  the  chief,  if  not  only  source  of  payment  of  the  rent  in  ar- 
rear,  had  such  an  interest  in  them  as  was  iusnrable  to  the  ex- 
tent of  their  value.  The  destruction  of  these  houses  involved 
as  well  the  means  of  payment  of  existing  arrears  as  of  farther 
rents.     It  was,  therefore,  the  interest  of  the  plaintiff  in  error  to 
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preserve  them,  or  to  secure  the  means  of  rebuilding  in  the  event 
of  disaster.     In  this  respect  his  relation  to  the  property  was,  in 
principle,  similar  to  that  of  an  insuring  consignee  to  secure  ad- 
vances, or  of  the  possessor  of  a  qualified  interest  in  the  prem- 
ises, subject  to  defeasance,  as,  for  instance,  a  mortgagee  or 
disseisor.     I  can,  therefore,  perceive   no  legal  objection  to  a 
policy  on  the  houses  in  question,  purchased  by  him  in  his  own 
name,  and  intended  to  cover  only  his  interest  in  the  annual 
rent.     But  were  this  otherwise,  it  seems  to  be  settled  that  one 
who  has,  in  fraud  of  the  underwriters,  received  a  sum  insured 
by  him  to  protect  a  pretended  interest  without  existence,  is  not 
liable  over  to  the  owner  of  the  property  described  in  the  policy. 
In  Grant  v.  Hill,  4  Taunt.  380,  Sir  James  Mansfield  declares 
that  such  wrongful  receipt,  without  any  consideration,  would 
not  operate  to  convert  the  party  into  a  trustee  of  the  true  owner, 
and  consequently  the  latter  could  not  recover  in  an  action  for 
money  had  and  received,  and  in  this  the  whole  cdurt  concurred. 
But  on  the  other  baud,  it  is  very  clear  one  may  insure  in  his 
own  name  the  property  of  another  for  the  benefit  of  the  owner, 
without  his  previous  authority  or  sanction ;  and  it  will  enure  to 
the  party  intended  to  be  protected,  upou  his  subsequent  adop- 
tion of  it,  even  after  a  loss  has  occurred.     This  doctrine  was  as- 
serted in  Durand  v.  Thouron,  1  Porter's  Ala.  Rep.  238,  and  Wat- 
kins  v.  Durand,  lb.  251.     In  the  first  of  these  cases,  the  policy 
was  of  the  goods  in  the  defendant's  store,  without  discrimina- 
tion ;   but  it  appeared  the  plaintiff's  goods,  which   had  been 
deposited  with  the  defendant  for  sale,  were  included  in  the  list 
of  goods  insured ;  and  the  defendant,  after  the  loss,  promised 
to  account  with  the  plaintiff  for  their  proportion  of  the  subscrip- 
tion.   On  the  trial,  the  defendant  requested  the  court  to  instruct 
the  jury,  that  if  no  instructions  to  insure  were  given   by  the 
plaintiff,  when  the  goods  were  deposited  or  before  the  fire,  the 
goods  were  not  covered.     This  the  court  refused  to  do ;  and,  on 
error  brought,  this  refusal  was  sanctioned  by  the  supreme  court, 
saying  the  case  was  properly  put  on  the  ground  that  the  defend- 
ant's promise  to  account  contained  an  admission  that  he  had 
insured  for  and  on  account  of  the  plaintiffs.     In  the  second 
case,  the  assurance  effected  by  the  defendant  was  of  goods  be- 
longing to  himself,  or  held  in  trust  or  on  commission.     In  both, 
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the  plaintiffs  were  allowed  to  recover  in  an  action  for  money 
had,  although  the  amount  of  the  insurance  was  less  than  the 
value  of  the  defendant's  proper  goods  destroyed.  In  Hagedom 
v.  Oliverson^  2  Maul.  &  Selw.  485,  a  ship  bound  to  foreign  ports 
was  insured  by  one  having  no  personal  interest  in  her,  in  his 
own  name  and  for  every  person  to  whom  the  same  appertained. 
This  was  done  without  the  previous  authority  of  the  owner, 
for  whose  benefit  the  insurance  was  in  fact  effected.  He  gave 
it  no  sanction  before  the  loss  of  the  ship,  but  afterwards  adopted 
the  policy  ;  and  it  was  held  he  was  entitled  to  recover  directly 
against  the  underwriters.  This  case  is  commented  on  by 
Hughes,  in  his  Treatise  on  Insurance,  p.  41.  He  says  of  it, 
that  the  insurance  being  for  the  benefit  of  the  owner,  the  rea- 
sonable presumption  was  that  he  would  adopt  the  act ;  and  al- 
though he  was  under  no  legal  obligation  to  repay  the  premium 
to  the  party]  negotiating  the  policy,  there  was  such  a  moral 
obligation  as  furnished  a  sufficient  consideration  to  support  hi* 
adoption  of  it,  after  the  happening  of  the  loss. 

These  authorities  abundantly  prove  that  the  contract  of  as- 
surance, like  other  contracts,  may  be  effected  by  the  agency  of 
a  third  party,  without  the  authority  of  the  party  to  be  benefited, 
if  he  subsequently  recognize  it.  It  is  true,  that  to  enable  the 
beneficiary  to  sue  upon  it  directly,  he  must  be  expressly  named, 
or  the  policy  must  be  so  framed  as  to  cover,  generally  or  spe- 
cially, the  interest  of  all  concerned.  But  where  the  agent 
receives  the  fund,  this,  as  the  authorities  show,  is  not  necessary 
to  the  support  of  an  action  for  money  had  and  received.  In 
such  cases  it  is  sufficient  to  prove  the  defendant  constituted 
himself  the  representative  of  the  interest  insured,  as  agent  of 
the  owner,  and  that  the  latter  ratified  the  act  before  or  after  the 
loss  suffered.  In  the  present  instance  the  only  question  was, 
Did  Miltenberger  act  as  the  agent  of  the  owner  of  the  property 
in  procuring  the  insurance  ?  This,  of  course,  was  a  question 
of  fact  for  the  jury,  and  was  so  submitted  by  the  court.  Was 
there  any  evidence  of  it?  In  the  account  furnished  to  the 
plaintiffs  below  by  the  defendant,  showing,  as  he  averred,  the 
condition  of  their  pecuniary  relations,  there  is  a  charge  for  four 
years'  services  in  collecting  rents,  040,  and  another  for  pre- 
miums paid  of  insurance  in  1845  and  1846,  $22.50.     In  bis 
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books  of  account,  produced  on  the  trial,  there  is  a  similar  entry, 
and  it  is  conceded  they  relate  to  the  subject  of  this  contest. 
These  certainly  furnish  some  ground  for  the  inference,  that 
when  the  insurance  was  procured  the  defendant  regarded  him- 
self as  the  representative  of  the  owners,  and  acted  for  the  pro- 
tection of  their  interests  as  well  as  his  own.  Why  charge  them 
with  the  premium  if  they  were  to  take  nothing  in  any  event 
under  the  risk?  But  it  is  said  the  plaintiffs  repudiated  the 
charge  of  the  premium,  and  thereby;  instead  of  adopting,  dis- 
avowed the  act  of  the  defendant.  Upon  this  point  we  have 
only  the  evidence  of  Mr.  Hamilton,  who  simply  says  the  ac- 
count was  not  adopted  by  the  plaintiff.  It  is  asserted  here  this 
was  because  the  defendant  charged  interest  on  the  arrears  of 
rent,  and  refused  to  allow  it  on  the  sums  collected  by  him. 
The  record  does  not  phow  the  reason  of  its  rejection,  and  as  it 
contained  several  items  of  date  and  credit,  we  cannot  take  it 
for  granted,  in  the  absence  of  proof,  that  it  was  disallowed  be- 
cause of  the  charge  of  the  premium.  It  is  said,  too,  this  charge 
was  excluded  from  the  account  stated  by  the  referees,  in  the 
action  of  account  rendered,  with  the  assent  of  the  plaintiff. 
But  the  testimony  of  the  referee  examined  is,  that  it  was  agreed 
by  the  parties  not  to  introduce  the  subject  of  the  insurance 
there,  inasmuch  as  another  suit,  the  present,  was  pending  to 
test  their  rival  claims  to  the  sum  received  from  the  under- 
writers. These  adverse  allegations  were  legitimate  subjects  for 
the  jury,  and  were  doubtless  pressed  upon  their  attention  by  the 
counsel  of  the  respective  parties. 

The  inference  of  agency  is  also  supported,  in  a  considerable 
degree,  by  the  stipulations  of  the  policy  itself.  By  its  terms  it 
was  left  in  the  option  of  the  insurance  company,  in  case  of  loss, 
either  to  restore  the  buildings  to  their  original  condition,  or  pay 
the  amount  of  the  assessed  damages.  Had  the  company  re- 
erected  the  houses,  it  cannot  be  thought  they  would  have  been 
the  property  of  the  defendant  to  the  exclusion  of  the  former 
owners,  and  it  is  difficult  to  imagine  that  he  supposed  an  elec- 
tion to  pay  the  damages  suffered  would  work  a  change  in  the 
relative  rights  of  the  parties. 

A  jury  might,  therefore,  well  be  content  with  slighter  proof 
aliunde  thau  would  be  satisfactory  in  other  cases  to  establish 
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the  conclusion  that  the  defendant,  from  the  beginning,  regarded 
the  sum  insured  as  representing  the  property  iu  the  tenements. 
But  it  is  enough  here  that  they  have  acted  upou  some  proof  in 
finding  his  receipt  of  it  a  trust. 

The  defendant,  however,  principally  complains  of  that  part 
of  the  charge  in  which  the  court  asserted  that  having  entered 
under  the  deed  of  perpetual  lease  to  coileet  the  arrears  of  rent* 
he  became  the  agent  of  the  plaintiff.  Admitting  the  proposi- 
tion to  be  incorrect,  a  candid  examination  of  the  whole  charge 
will  make  it  manifest  the  inaccuracy  did  the  defendant  no  harm. 
The  court  expressly  instructed  the  jury,  that  under  the  supposed 
agency  he  was  not  bound  to  insure  for  the  benefit  of  the  plain- 
tiff, and  refer  them  to  the  other  proofs  in  the  case,  as  furnishing 
the  only  evidence  upon  which  the  presence  of  an  agency  in  the 
transaction  of  the  policy  can  be  established. 

Judgment  affirmed. 


James  White  vs.  David  Brown  et  al.1 

(Supreme  Court,  Massachusetts,  October  Term,  1848.) 

Insurance  by  Mortgagee, 

If  a  mortgagee  gets  his  interest  insured,  and  receives  the  amount  of  the  insurance 
his  policy,  it  does  not  affect  his  claim  against  the  mortgagor. 

Bill  in  equity  for  the  redemption  of  certain  mortgaged  prem- 
ises. It  appeared  that  the  mortgagee,  having  entered  for  condi- 
tion broken,  insured  his  interest,  without  making  any  agreement 
concerning  the  matter  with  the  mortgagor.  A  loss  having  oc- 
curred and  the  insurance  having  been  paid  to  the  mortgagee, 
the  mortgagor  claimed  that  he  was  entitled  to  have  the  sum  so 
paid  deducted  from  the  amount  due  the  mortgagee  for  repairs. 

The  opinion  of  the  court,  so  far  as  it  related  to  the  matter  of 
insurance,  was  as  follows:  — 

Fletcher,  J.  The  defendants  next  except  that  the  master 
has  deducted  from  the  defendants'  charges  for  repairs  $25,  be- 
ing the  amount  received  by  the  defendants  from  insurers  upon  a 

*  2  Cush.  412. 
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policy  effected  by  them,  for  a  loss  by  fire.  The  master  says,  in 
his  report,  that  he  deducted  this  sum,  it  not  being  right  that  the 
defendants  should  be  paid  twice  for  the  same  thing.  It  certainly 
would  not  be  right  that  the  defendants  should  be  paid  twice  by 
the  plaintiff  for  the  same  thing;  but  it  is  certainly  right  that 
the  defendants  should  be  paid  by  rents  and  profits  for  repairs 
they  made,  and  also  right  that  they  should  retain  of  the  insur- 
ance received  what  they  were  entitled  to  by  virtue  of  any  legal 
contract  they  had  made.  There  was  no  privity  in  fact  or  law 
between  the  plaintiff  and  defendants,  in  the  contract  of  insur- 
ance, and  upon  no  principle  can  the  plaintiff  be  entitled  to  the 
benefit  of  that  contract.  The  defendants  alone  effected  the  in- 
surance, and  are  exclusively  entitled  to  the  benefit  of  it,  and 
the  amount  received  by  them  under  their  policy  could  not  prop- 
erly be  taken  into  the  account,  in  adjusting  the  amount  for  re- 
pairs between  them  and  the  plaintiff.  If  a  mortgagee  gets  his 
interest  insured,  and  receives  the  amount  of  the  insurance 
under  his  policy,  it  does  not  affect  bis  claim  against  the  mort- 
gagor. The  two  claims  are  wholly  distinct  and  independent. 
This  exception  must  be  sustained  and  the  report  amended 
accordingly. 


Gates  &    Downer  vs.  The    Madison  County   Mutual 
Insurance  Company.1 

(Court  of  Appeals,  New  York,  December  Term,  1848.) 

Distance  of  Buildings.  —  Warranty. 

In  an  application  for  insurance,  referred  to  in  the  policy  as  forming  part  thereof,  the 
marginal  inquiry  in  relation  to  the  premises  was  in  these  words:  "  How  bounded,  and 
distance  from  other  buildings  if  less  than  ten  rods,  and  for  what  purpose  occupied,  and 
by  whom  ?  "  The  answer  stated  the  nearest  buildings  on  the  several  sides  of  the  in- 
sured premises,  but  did  not  state  all  the  buildings  within  ten  rods.  Heldt  that  such 
answer  was  not  a  warranty  that  there  were  no  other  buildings  within  that  distance  than 
those  mentioned. 

It  Beetru,  that  such  an  inquiry  calls  only  for  a  statement  of  the  nearest  buildings  within  ten 
rods,  and  not  for  all  the  buildings  within  that  distance.  At  all  events,  if  the  applicant 
understands  and  answers  the  inquiry  in  that  sense,  and  the  insurers  accept  the  applica- 
tion and  issue  the  policy,  they  cannot,  after  a  loss,  resist  the  payment  thereof  on  the 
mere  ground  that  the  answer  was  not  full. 

1  2  Comet  43. 
you  n.  60 
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If  the  statement  of  the  insured  as  to  contiguous  buildings  amounts  to  a  warranty  and  fee 
warranty  is  falsified,  it  avoids  the  policy,  whether  the  facte  warranted  against  be  mate- 
rial to  the  risk  or  not. 

But  where  there  is  no  warranty,  and  a  suppression  of  facts  is  relied  upon  to  defeat  an  ac- 
tion to  recover  for  a  loss,  the  information  withheld  must  be  material  to  the  risk,  and  the 
question  of  its  materiality  should  be  left  to  the  jury. 

Assumpsit  upon  a  policy  of  insurance,  tried  at  the  Madison 
county  circuit,  before  Gridley,  circuit  judge,  in  April,  1847. 
The  case  was  this  :  The  insurance  was  against  loss  or  damage 
by  fire  on  the  plaintiffs'  tavern  house,  barn,  and  shed,  situated 
at  Durhamville,  Madison  county,  in  the  sum  of  $1,000,  for  the 
term  of  five  years  from  the  12th  day  of  December,  1838.  The 
policy  referred  to  the  application  of  the  assured  for  a  more  par- 
ticular description  of  the  premises,  and  as  forming  a  part  of  the 
policy. 

The  application  was  in  the  form  used  in  the  defendants9 
company,  and  was  prepared  by  them.  After  stating  the  names 
of  the  applicants,  the  amount  of  insurance,  and  the  subjects  in- 
sured, it  propounded  in  the  margin  the  heads  of  inquiry  on 
which  information  and  answers  were  required  of  the  appli- 
cants, and  blank  spaces  were  left  opposite  thereto  in  the  body 
of  the  application  to  be  filled  up  with  such  information  and 
answers.  One  of  the  heads  of  inquiry  was  as  follows,  vi*. : 
«c  How  bounded,  distance  from  other  buildings  if  less  than  ten 
rods,  and  for  what  purpose  occupied,  and  by  whom  ?  "  Oppo- 
site to  which,  in  the  blank  left  for  that  purpose,  the  applicants 
stated  as  follows:  "  The  nearest  building  east  is  the  dwelling- 
house  occupied  by  Charles  Eggleston,  which  is  about  48  feet ; 
on  the  north,  and  about  five  rods  distant  is  a  shop,  used  in  the 
season  of  navigation  for  manufacturing  setting  poles ;  and  on 
the  west  end  of  the  barn  and  shed  is  the  dwelling-house  occu- 
pied by  Benjamin  Frazee.  which  is  about  14  feet  distant  The 
tavern  is  at  present  occupied  by  Benjamin  Sears." 

It  was  stated  in  the  policy  of  insurance  that  the  same  was 
made  subject  and  in  reference  to  the  terms  and  conditions  of 
the  act  of  incorporation  and  by-laws  of  the  company,  which 
were  to  be  used  and  resorted  to,  to  explain  the  rights  and  obli- 
gations of  the  parties  thereto  in  all  cases  not  therein  otherwise 
provided  for ;  and  section  15  of  the  by-laws  declared  that  the 
company  would  make  insurance  for  the  term  of  five  years,  and 
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the  amount  of  the  premium  note  or  sum  to  be  deposited  for  the 
insurance  of  any  building  should  be  according  to  the  hazard  of 
such  building,  or  the  danger  to  which  it  might  be  exposed  to 
loss  or  injury  by  fire,  taking  into  consideration  the  materials  of 
which  it  was  composed,  the  manner  of  its  construction,  the  pur- 
poses for  which  it  was  used,  its  situation  as  to  other  buildings, 
and  all  other  circumstances  affecting  the  risk. 

On  the  25th  of  August,  1840,  the  buildings  were  totally  de- 
stroyed by  fire,  and  this  action  was  brought  to  recover  for  the 
loss. 

The  evidence  showed  that  at  the  time  of  the  application 
there  were  other  buildings  within  the  distance  of  ten  rods  from 
the  insured  premises,  which  were  not  mentioned  in  the  applica- 
tion. One  of  them  was  a  shop  for  the  manufacture  of  wagon?, 
in  one  part  of  which  the  business  of  blacksmithing  was  carried 
on.  This  was  an  extra  hazardous  building,  but  was  situated 
seven  or  eight  rods  from  the  insured  premises.  There  was  no 
evidence  to  show  that  the  insurers  would  have  demanded  a 
higher  premium  on  account  of  the  contiguity  of  this  building, 
if  they  had  been  informed  of  its  existence.  The  application 
truly  stated  the  nearest  buildings  to  the  insured  premises,  but 
not  all  the  buildings  within  ten  rods. 

The  circuit  judge,  on  the  authority  of  Burritt  v.  The  Saratoga 
Mutual  Insurance  Company,  5  Hill,  188,1  and  on  the  ground  of 
the  omission  in  the  application  to  mention  all  the  hazardous 
buildings  within  the  distance  of  ten  rods  from  the  premises  in- 
sured, nonsuited  the  plaintiffs ;  and  his  decision  was  affirmed 
by  the  supreme  court  sitting  in  the  fifth  district.  See  3  Bar- 
bour's Sup.  Court  Rep.  73.  The  plaintiffs  appealed  to  this 
court. 

D.  Brown,  for  the  appellants. 

N.  Hill,  Jr.,  for  the  respondents. 

Jones,  J.,  delivered  the  opinion  of  the  court  If  the  state- 
ment of  the  insured  in  their  application  as  to  contiguous  build- 
ings was,  in  the  legal  acceptation  of  it,  a  warranty  that  there 
was  no  other  building  within  the  distance  of  ten  rods  from 
the  premises  insured,  the  fact  of  the  actual  existence  of  other 
buildings  there  at  that  time  would  falsify  the  warranty  and  be 

i  Ante,  p.  276. 
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fata]  to  the  action,  whether  the  risk  was  thereby  increased  or 
not.  Was  there  such  a  warranty  ?  Confessedly  not,  in  express 
terms.  The  statement  of  the  assured  related  in  terms  only  to 
the  nearest  buildings,  and  did  not  import  that  those  buildings 
were  the  only  ones  within  the  circuit  of  ten  rods.  This  is  the 
literal  and  common  sense  meaning  of  the  terms  used.  View- 
ing the  statement  by  itself,  and  not  as  an  answer  to  any  special 
inquiry  put  to  the  applicants,  it  could  receive  but  one  interpre- 
tation. It  would  plainly  import  that  the  buildings  mentioned 
were  the  nearest  on  the  several  sides  of  the  insured  premises, 
and  no  other  meaning  could  be  assigned  to  it  without  the  ad- 
dition of  language  not  used. 

But  this  communication,  it  may  be  said,  was  an  answer  to 
an  inquiry  by  the  company,  calling  for  information  as  to  con- 
tiguous buildings,  and  intended  to  elicit  full  information  of  all 
the  buildings  within  that  distance,  and  that  they  had  a  right  to 
consider  and  treat  it  as  a  full  answer  to  that  inquiry,  and  as  in- 
tended to  impress  them  with  the  belief  and  conclusion  that  the 
buildings  thus  specified  were  the  only  buildings  within  the  said 
circuit  or  range  of  ten  rods.  But  was  that  the  inquiry,  or  were 
the  applicants  so  to  understand  it?  I  think  not.  The  call  was 
not  for  all  the  buildings  within  ten  rods  of  the  applicants9  prem- 
ises, but  for  the  distance  of  those  premises  from  other  build- 
ings in  any  direction  if  less  than  ten  rods.  It  was  important  to 
know  what  space  there  was  between  the  buildings  to  be  insured 
and  those  nearest  thereto  if  any  there  were  at  a  less  distance 
therefrom  than  ten  rods,  that  being  the  largest  range  of  vacant 
space  that  was  deemed  of  any  importance.  That  it  may  be 
of  use  to  know  what  buildings  are  within  a  given  distance 
in  its  entire  extent,  and  how  they  are  occupied  and  used,  may 
be  admitted;  but  the  danger  of  the  communication  of  fire  to 
the  insured  buildings  from  other  buildings,  arises  chiefly  from 
their  contiguity  or  near  approach  thereto,  and  it  increases  with 
the  diminution  of  distance.  The  distance,  therefore,  of  the 
nearest  buildings  in  different  directions,  is  by  far  the  most  im- 
portant subject  of  inquiry.  Instances  may  occur  of  buildings 
or  establishments  of  extreme  hazard,  such  as  powder-mills,  or 
buildings  for  the  deposit  or  storage  of  articles  liable  to  explode 
or  take  fire,  existing  in  the  vicinity,  which,  though  not  the  near- 
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est,  are  yet  so  near  as  to  involve  the  insured  premises  in  their 
own  hazards;  and  in  such  cases  good  faith  and  duty  might  im- 
pose on  the  applicant  the  necessity  of  disclosing  the  fact,  to 
render  the  contract  obligatory  upon  the  insurers.  It  seldom 
happens,  unless  through  the  agency  of  such  extreme  hazards, 
that  a  fire  extends  beyond  the  next  adjoining  building ;  but  the 
nearest  building  to  the  one  on  fire,  when  contiguous  to  it,  or 
with  but  a  very  small  vacant  space  intervening  between  them, 
is  often  involved  in  the  same  calamity.  Hence  it  is  that  so 
much  importance  is  always  attached  to  vacant  space  and  dis- 
tance between  the  buildings  insured  and  those  standing  nearest 
to  them.  And  thus  we  see  that  in  this  case  and  in  others,  to 
some  of  which  we  are  referred,  the  information  called  for  is  the 
distance  of  the  tenements  from  other  buildings;  sometimes,  but 
not  in  all  bases,  extending  the  inquiry  to  other  matters  also  con- 
nected therewith. 

When,  therefore,  these  insurers  inquired  of  the  plaintiff  in 
error  what  the  distance  was  of  the  tenements  offered  for  in- 
surance from  other  buildings,  if  less  than  ten  rods,  would  not, 
or  might  not,  the  plaintiff  understand  that  the  information 
sought  of  them  was,  how  near  the  buildings  in  each  direction 
approached  to  them  ?  That  these  assured  did  understand  the 
call  in  that  sense,  is  obvious.  Their  answer  shows  it.  And 
that  answer  is  an  apt  response,  and  makes  a  full  communica- 
tion of  the  information  asked  for  in  that  sense  of  the  call.  The 
statement  was  intelligible  and  clear.  It  stated  the  distance  of 
their  tenements  from  the  buildings  nearest  thereto  in  every 
direction.  It  did  not  profess  to  state  all  the  buildings  within 
ten  rods.  The  very  term  u  nearest,"  used  by  them,  implied  that 
there  were  or  might  be  other  buildings  more  remote,  but  within 
the  range  of  ten  rods.  The  insurers  were  satisfied  with  the 
communication,  and  accepted  it  as  sufficient.  If  the  object  and 
intention  of  their  inquiry  and  call  for  information  had  been  a 
full  statement  and  communication  to  them  of  all  the  buildings 
within  the  ten  rods'  circuit,  and  the  distance  of  the  applicants' 
tenements  from  each  of  them,  would  they  not  have  called  for  an 
explanation  and  further  answer,  as  they  must  have  seen  the 
nearest  buildings  were  only  given,  and  that  those  were  not 
stated  to  be  the  whole.     The  acceptance  of  the  communication 
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in  that  form,  and  acting  upon  it  in  issuing  the  policy,  would 
certainly  seem  to  show  that  they  intended  by  their  call  to  ask 
for  the  very  information  they  obtained. 

That  the  insurers  so  understood  the  matter  is  further  mani- 
fest from  the  circumstance  that  they  originally  contested  this 
claim  on  other  grounds.     It  was  not  until  after  the  decision  of 
the  case  of  Burritt  v.  Saratoga  County  Mutual  Fire  Insurance 
Company,  5  Hill,  188,1  was  known,  that  this  ground  of  defence 
was  taken,  and  it  was  on  the  authority  of  that  case  that  the 
circuit  judge  nonsuited  the  plaintiffs,  and  that  the   supreme 
court  gave  their  judgment.     But  that  case  does  not  in  my  view 
of  it  apply  to  or  govern  this.     In  that  case  the  application  con- 
tained a  marginal  note  as  follows :  "  Relative  situation  as  to 
other  buildings,  distance  from  each,  if  less  than  ten  rods."     This 
inquiry  was  answered  with  the  description  of  five  buildings  as 
standing  within  ten  rods  from  the  building  insured.     There 
were  five  other  buildings,  and  among  them  a  cabinet-maker's 
shop,  standing  within  ten  rods  of  the  insured  premises,  and  not 
mentioned  in  the  application.     The  tenement  insured  was  an 
ordinary  risk  and  taken  at  fifteen   per  cent.     The  rate  of  a 
cabinet-maker's  shop  was  from  twepty-five  to  thirty  per  cent 
A  fire  which  commenced  in  the  cabinet-maker's  shop  communi- 
cated to  the  plaintiff's  tenement  and  damaged  it  to  (850,  to 
recover  which  the  suit  was  brought.     The  defence  was,  the 
concealment  or  omission  to  state  the  fact  of  the  existence  within 
the  ten  rods  of  the  other  buildings,  and  particularly  the  cabinet- 
maker's shop,  which  were  standing  within  that  distance  from 
the  premises  insured,  and  the  court  sustained  it     Mr.  Justice 
Bronson,  who  delivered  the  opinion  of  the  court,  adverting  to 
that  point,  observes,  that  the  plaintiff  was  required  to  state  the 
relative  situation  of  bis  store  to  other  buildings,  and  the  dis- 
tance from  each  if  less  than  ten  rods ;  to  this  he  answered  five 
buildings  within  the  ten  rods  ;  and  that  although  he  did  not  in 
terms  say  there  was  no  other  building  within  ten  rods,  he  mast 
have  intended   that  his  answer  should   be  understood  by  the 
company  as  affirming  that  fact ;  and  as  the  answer  was  to  be 
regarded  as  parcel  of  the  contract,  he  found  it  difficult  to  resist 
the  conclusion  that  the  plaintiff  had  agreed  that  there  were  no 

1  Ante,  p.   276. 
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other  buildings  within  the  ten  rods  than  those  mentioned  in  the 
application.  He  was  strongly  inclined  to  the  opinion,  be  said, 
that  there  was  a  warranty,  but  that  there  was  another  feature 
in  the  case  which  rendered  it  unnecessary  to  settle  that  ques- 
tion. In  cases  of  insurance  against  marine  risks,  the  assured 
is  bound,  he  observed,  although  no  inquiry  be  made,  to  disclose 
every  fact  within  his  knowledge  which  is  material  to  the  risk. 
He  would  not  apply  that  doctrine  in  its  full  extent  to  policies 
against  fire;  but  when  explicitly  called  upon  for  information, 
the  applicant  of  such  policy  of  insurance  was  equally  bound  to 
make  a  true  and  full  representation  concerning  all  the  matters 
brought  to  their  notice,  and  any  concealment  would  have  the 
like  effect  as  in  the  case  of  a  marine  risk.  In  the  case  before 
him,  he  said  the  plaintiff  was  plainly  and  directly  called  upon 
to  state  the  relative  situation  of  the  store  as  to  all  other  build- 
ings within  the  distance  of  ten  rods,  and  he  omitted  to  mention 
several  buildings  which  stood  within  that  distance,  and  among 
the  number  one  far  more  hazardous  than  that  to  which  the 
policy  applied,  and  if  there  could  be  any  doubt  that  the  facts 
concealed  were  material  to  the  risk,  the  question,  be  said,  should 
have  been  left  to  the  jury.  But  he  proceeded  to  say  that  there 
was  another  view  of  the  case  which  was  still  more  decisive 
against  the  action  ;  that  the  assured,  in  the  case  before  him,  was 
required  by  the  conditions  annexed  to  the  policy,  and  by  the 
form  of  application  he  used,  to  give  the  information  be  with- 
held, and  that  it  was  one  of  the  conditions  of  insurance  that 
if  he  should  make  any  misrepresentations  or  concealment  in 
the  application  the  policy  should  be  void  and  of  no  effect ;  that 
the  parties  had  thus,  by  their  contract,  placed  a  misrepresenta- 
tion or  concealment  in  relation  to  particular  facts  upon  the 
same  footing  as  a  warranty.  They  had  agreed  that  the  mis- 
representation or  concealment  should  avoid  the  policy,  and  the 
court  had  nothing  to  do  with  the  inquiry  whether  the  fact  mis- 
represented or  concealed  was  material  to  the  risk  or  not 

These  views  of  the  case  of  Burritt  v.  The  Saratoga  County 
Mutual  Fire  Insurance  Company,  appear  to  me  conclusive 
against  the  application  of  it  to  the  case  now  before  this  court. 
The  call  of  the  insurers  upon  the  assured  in  this  case  was  clear, 
direct,  and  specific,  requiring  him  to  state  "  the  relative  situa- 
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tion  of  his  tenement  as  to  other  buildings,  distance  from  each 
if  less  than  ten  rods;"  and  the  answer  enumerated  five,  bat 
omitted  all  notice  or  mention  of  the  rest  It  is  this  feature  of 
the  case,  and  the  express  agreement  of  the  answer  in  the  condi- 
tion annexed  to  the  policy,  that  misrepresentation  or  conceal- 
ment of  any  fact  should  avoid  the  contract,  which  distinguish 
it  from  the  case  now  before  the  court,  and  those  were  the  point* 
on  which  the  decision  in  this  case  obviously  turned.  In  the 
present  case  the  inquiry  was  widely  different  It  simply  re- 
quired a  statement  of  the  distance  of  the  tenements  from  other 
buildings,  if  less  than  ten  rods,  not  calling  for  the  distance  from 
all  or  from  each  of  the  buildings  within  the  ten  rods,  but  group- 
ing them  together  and  asking  for  the  distance  from  other  build- 
ings collectively.  It  was  a  request  to  be  informed  of  the  vacant 
space  between  the  applicants'  tenements  and  other  buildings, 
and  with  that  request  they  fully  complied.  At  any  rate,  if  the 
inquiry  was  not  so  intended,  it  was  so  understood  by  the  appli- 
cants, and  they  were  not  undeceived  or  apprised  that  a  broader 
inquiry  was  intended. 

This  company  cannot  complain,  as  the  company  in  the  case 
referred  to  did,  that  they  were  misled  by  the  applicants'  answer. 
There,  to  the  request  to  be  informed  of  the  relative  situation  of 
the  store  as  to  other  buildings,  and  the  distance  from  each  if 
less  than  ten  rods,  the  reply  was  a  statement  of  five  buildings 
as  within  that  distance,  which  it  was  held  must  be  understood 
as  an  affirmance  that  those  five  were  all  the  buildings  within 
that  distance.  Here,  to  a  request  to  be  informed  of  the  dis- 
tance merely  of  the  tenements  from  other  buildings,  without 
any  further  explanation,  the  applicants  respond  by  stating  the 
nearest  buildings  in  all  directions  where  there  was  any  building 
within  the  ten  rods.  How  could  the  company  be  misled  by 
that  answer?  It  did  not  profess  to  give  all  the  buildings  within 
that  distance.  It  virtually  disclaims  the  averment  that  the  build- 
ings specified  were  the  whole  by  stating  them  to  be  the  nearest. 

In  the  case  of  Jennings  v.  The  Chenango  County  Mutual  In- 
surance  Company,  2  Denio,  75,1  in  a  similar  application  for 
insurance,  among  other  particulars,  there  was  the  following 
request  or  head  of  information  called  for,  viz.,  "  Relative  situa- 

1  Ante,  p.  437. 
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tion  a9  to  other  buildings,  distance  from  each  if  less  than  ten 
rods;"  and  the  space  for  the  answer  was  thus  filled  up  :  "  The 
mill  is  bounded  by  space  on  all  sides."  There»was  a  large  barn 
standing  within  six  rods  of  the  mill.  This  was  held  to  be  a 
warranty  that  there  was  no  building  within  ten  rods  of  the  mill, 
which  the  existence  of  a  barn  within  that  distance  falsified;  on 
the  ground,  I  presume,  that  the  answer  that  the  mill  was  bounded 
by  space  on  all  sides,  was  to  be  understood  and  taken  as  an 
affirmance  that  there  was  no  building  in  any  direction  within 
ten  rods  of  the  mill.  And  if  a  warranty  that  a  fact  does  not 
exist,  can  be  implied  by  the  omission  to  state  or  mention  it 
when  interrogated  as  to  its  existence  without  any  declaration 
or  statement  of  its  non-existence,  then  it  may  be  that  the  answer 
thus  given  did  imply  such  warranty.  That  such  silence  or  omis- 
sion to  disclose  or  state  a  fact,  if  known  to  the  party  and 
material  to  the  risk,  might  vitiate  the  contract,  I  can  readily 
admit.  Its  effects  as  a  warranty  I  do  not  so  clearly  see.  But 
if  it  could  have  that  operation  in  a  case  where,  to  such  an  in- 
quiry, an  answer  is  given  in  effect  negativing  the  existence  of 
any  building  within  the  given  distance,  when  there  did  in  fact 
exist  one  within  that  distance,  it  would  not  follow  that  the  same 
rule  could  be  applied,  or  the  same  effect  be  given,  to  an  answer 
which  necessarily  admits  the  existence  of  buildings  within  the 
ten  rods,  by  specifying  those  standing  nearest  to  the  applicants' 
tenement,  but  does  not  profess  or  assume  to  give  all  the  build- 
ings that  stand  within  that  distance.  Such  an  answer,  if  a 
warranty  at  all,  is  an  express  warranty  that  those  buildings  so 
specified  as  being  nearest,  are  in  fact  the  nearest  buildings  to 
the  applicants'  tenements,  and  no  warranty  can  be  implied  from 
it  that  they  were  all  the  buildings  within  the  distance  of  ten 
rods  therefrom.  The  decision  in  that  case  was  right,  for  there 
the  answer  to  the  call  was  a  concealment  and  suppression  by 
the  applicant  of  the  fact  of  the  existence  of  the  barn  within 
that  distance,  which  must  have  been  known  to  him ;  and  one  of 
the  conditions  annexed  to  the  policy  in  that  case  was  that  any 
misrepresentation  or  concealment  in  the  application  should  ren- 
der the  policy  void.  If  was  equivalent  in  its  effect  in  that  re- 
spect to  a  warranty. 

There  is  no  such  condition  or  agreement  in  the  policy  in  this 
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case,  or  the  condition  annexed  thereto,  or  in  the  by-laws  of  the 
company ;  and  unless  the  answer  to  the  request  in  the  applica- 
tion is  to  be  deemed  a  warranty  that  no  other  building  than 
those  mentioned  did  exist  or  stand  within  ten  rods  of  the  ap- 
plicants' tenement,  the  ruling  of  the  judge  at  the  trial  and  the 
judgment  of  the  supreme  court  were  erroneous  and  must  be  re- 
versed. In  coming  to  this  conclusion,  I  am  not  to  be  under- 
stood as  intending  to  overrule  or  question  the  principle  that  the 
assured  in  a  policy  against  fire  are  bound,  when  inquired  of,  to 
give  full  answer  to  the  questions  put  to  them,  and  to  withhold 
no  information  material  to  the  risk  fairly  called  for,  at  the  peril 
of  forfeiting  all  rights  under  the  policy,  whether  the  same  be 
withheld  fraudulently  or  not ;  but  the  circuit  judge  went  further, 
and  held  that  on  the  principle  of  the  case  olBurritt  v.  The  Sara- 
itoga  County  Mutual  Fire  Insurance  Company,  as  he  understood 
and  applied  it,  the  plaintiffs'  right  to  recover  was  defeated  upon 
the  ground  that  the  fact  of  the  existence  of  buildings  within  ten 
rods  of  the  insured  tenements  at  the  time  of  the  insurance  not 
mentioned  or  described  in  the  plaintiffs'  application,  was  of 
itself  conclusive  against  his  recovery ;  thus  precluding  #11  in- 
quiry into  the  materiality  of  the  omission  to  the  risk;  where,  as 
I  understand  the  rule,  assuming  the  omission  to  state  or  de- 
scribe those  buildings  in  the  application  to  be  a  concealment  of 
which  the  company  had  a  right  to  avail  themselves  in  their  de- 
fence, the  question  presented,  in  the  absence  of  warranty,  would 
be  upon  the  materiality  of  the  fact  concealed  to  the  risk,  and 
that  question  was  for  the  jury,  and  ought  to  have  been  submit- 
ted to  them.  Judgment  reversed  and  new  trial  granted. 


Jonathan  Bodle  et  al.  vs.  The  Chenango  County  Mutual 
Insurance  Company  et  al.1 

(Court  of  Appeals,  New  York,  December  Term,  1848.) 

Action.  —  Assignee.  —  Preliminary  Proofs.  —  Waiver. 

Under  the  charter  of  the  defendants,  an  action  in  the  name  of  the  assignee  of  one  of  their 
policies  (alienee  of  the  property  insured)  might  be  maintained. 

1  2  Comst  53. 
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The  assured  having  transferred  an  undivided  interest  in  the  property  assured,  and  the  de- 
fendants having  consented  that  the  insurance  should  remain  good  to  the  assured  and  his 
alienee,  and  the  alienee  being  entered  upon  their  books  as  a  member  of  the  company, 
tmd  the  policy  not  having  been  assigned :  He  Id,  a  proper  case  for  the  interference  of  a 
court  of  equity  on  the  part  of  the  assured  and  alienee. 

By  the  terms  of  the  policy  of  insurance,  the  insured  was  required,  within  thirty  days  after 
a  loss,  to  transmit  to  the  secretary  of  the  company  a  particular  account  of  such  loss. 
The  insured  furnished  a  statement  of  loss  within  the  proper  time,  made  out  under  the 
advice  of  the  agent  of  the  company,  and  subsequently  produced  his  books,  at  the  request 
of  the  company,  for  further  explanation.  The  company  made  at  the  time  no  objection 
to  the  account,  and  offered  to  pay  a  sum  amounting  to  about  three  fourths  of  the  loss. 
Subsequently,  on  being  pressed  for  payment,  they  objected  generally  to  the  account  as 
insufficient.  II eld,  that  under  the  circumstances  the  objection  was  no  defence  to  a  suit 
in  equity  for  relief  on  account  of  the  loss  of  the  goods  insured. 

Appeal  from  the  supreme  court  in  equity.  In  May  1845, 
Jonathan  Bodle  and  James  B.  Bodle  filed  their  bill  in  the  court 
of  chancery  against  the  Chenango  County  Mutual  Insurance 
Company.  After  the  commencement  of  the  suit,  the  effects  of 
the  insurance  company  were,  by  an  order  of  the  court  of  chan- 
cery, placed  in  the  hands  of  Austin  Hyde  as  receiver ;  and  Hyde 
was  then,  by  stipulation  and  an  order  of  the  court,  made  a  co- 
defendant  in  the  cause.  The  case  was  this :  On  the  8th  of 
June,  J839,  the  said  insurance  company  issued  a  policy  to  the 
complainant,  Jonathan  Bodle,  whereby  they  insured  the  sum  of 
$600  on  his  dwelling-house,  $600  on  his  store,  and  $1,400  on 
his  goods  therein.  In  May,  1841,  the  complainant,  James  B. 
Bodle,  entered  into  partnership  with  Jonathan  Bodle,  and  from 
that  time  they  jointly  owned  the  goods  in  the  store  covered  by 
the  policy.  Having  applied  to  the  company  to  have  the  insur- 
ance continued  for  the  benefit  of  the  firm,  they  received  from 
the  company  a  written  consent  as  follows :  — 

"  Chenango  Co.  Mutual  Ins.  Co.  Office,  May  26, 1841. 
44  The  consent  of  the  company  is  given  that  policy  No.  2396, 
to  Jonathan  Bodle,  shall  remain  good,  to  wit :  $600  on  dwell- 
ing-house, and  $600  on  store  to  Jonathan  Bodle,  and  $1,400 
on  goods  to  J.  Bodle  &  Son,  as  requested  in  notice  dated  May 
15, 1841.  A.  Chandler,  Sec'y." 

About  the  same  time  that  the  above  consent  was  given,  an 
entry  was  made  by  the  secretary  iu  the  books  of  the  company 
recognizing  James  B.  Bodle  as  a  member.  On  the  25th  De- 
cember, 1842,  the  store  and  goods  therein  were  destroyed  by 
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fire.  The  company  having  neglected  to  pay  the  loss,  the  com- 
plainant, Jonathan  Bodle,  brought  an  action  at  law  in  the  su- 
preme court  upon  the  policy  to  recover  for  the  loss  upon  the  stoic 
The  declaration  in  that  suit  contained  also  a  count  setting 
forth  the  circumstances  above  mentioned,  relating  to  the  interest 
of  James  B.  Bodle  in  the  goods,  the  consent  of  the  company 
above  mentioned,  alleging  notice  of  the  loss,  &c,  and  conclud- 
ing with  a  claim  of  damages  large  enough  to  cover  the  loss  both 
on  the  store  and  on  the  goods.  After  that  suit  was  at  issue,  the 
company  were  requested  to  waive  any  technical  objection  to  a 
recovery  for  the  loss  on  the  goods,  and  to  consent  that  the  claim 
in  respect  to  such  loss  might  be  litigated  on  the  merits  in  the 
same  suit.  This  the  company  declined  to  do.  That  suit  was 
tried  in  August,  1844,  and  the  plaintiff  had  a  verdict  for  the 
amount  of  loss  on  the  store  only,  on  which  judgment  was  per- 
fected. The  circuit  judge,  before  whom  the  case  was  tried, 
upon  the  situation  of  the  claim  for  loss  on  the  goods  being 
stated,  ruled  that  such  loss  could  not  be  recovered  in  that  ac- 
tion, and  therefore  no  evidence  in  regard  to  it  was  given  to  the 

iury- 

The  bill  in  this  cause  was  subsequently  filed  for  the  purpose 
of  compelling  the  company  to  execute  to  the  complainants 
jointly  a  new  policy  upon  the  goods  for  the  sum  of  $1,400,  to 
be  dated  on  the  26th  of  May,  1841,  that  being  the  day  when  the 
company  consented  that  the  policy  should  remaiu  good  to  the 
complainants  jointly,  as  it  respected  the  goods ;  or  to  compel 
the  company  to  pay  to  the  complainants  the  sum  of  $1,400,  the 
amount  of  their  loss  on  the  goods  in  question.  One  of  the 
grounds  of  defence  set  up  in  the  answer  was,  that  the  complain- 
ants had  an  adequate  remedy  at  law.  The  answer  also  alleged 
that  the  complainants  had  not  furnished  a  proper  account  of 
their  loss,  and  insisted  in  general  terms  that  the  company  bad  a 
legal  defence  to  the  claim.  There  were  some  other  facts  relat- 
ing to  the  statement  of  loss  furnished  by  the  complainants, 
and  to  other  grounds  of  defence  argued  in  the  court,  which 
will  sufficiently  appear  in  the  opinion  of  Gray,  J. 

Parker,  vice-chancellor  of  the  third  circuit,  to  whom  the  case 
was  referred  for  hearing,  made  a  decree  in  favor  of  the  com- 
plainants, declaring  the  company  to  be  indebted  to  the  corn- 
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plainants  in  the  sura  of  $1,400  and  interest,  and  directing  the 
defendant  Hyde,  as  receiver,  to  pay  that  sum  out  of  the  prop- 
erty and  effects  of  the  company.  The  supreme  court  in  equity, 
on  appeal,  so  modified  the  decree  as  to  make  the  sum  payable 
ratably  out  of  the  funds  in  the  hands  of  the  receiver,  or  which 
might  come  into  his  hands,  and  in  all  other  respects  affirmed 
the  decree  with  costs.     The  defendants  appealed  to  this  court. 

H.  R.  Mygatt,  for  the  appellants. 

&  B.  Gushing,  for  the  respondents. 

Gray,  J.  The  seventh  section  of  the  company's  charter, 
which,  it  is  insisted,  gives  to  the  respondents  a  remedy  at  law, 
and  which  is  urged  as  a  ground  for  dismissing  the  bill  in  this 
case,  provides  that  "  the  grantee  or  alienee  having  a  policy 
assigned  to  him  may  have  the  same  ratified  and  confirmed  to 
him  for  his  own  proper  use  and  benefit,  upon  application  to  the 
directors,"  and  if  ratified  and  confirmed,  the  assignee  or  alienee 
"  should  be  entitled  to  all  the  rights  and  privileges  and  be  sub- 
ject to  all  the  liabilities  to  which  the  original  party,  to  whom 
the  policy  issued,  was  entitled  and  subject  under  this  act." 

This  section,  which  is  incorporated  in  many  if  not  all  our 
mutual  insurance  company  charters,  it  has  been  held,  in  the 
cases  of  Mann  v.  The  Herkimer  Co.  Mut.  Ins.  Co.  4  Hill,  187,  and 
Ferriss  v.  North  Amer.  Fire  Ins.  Co.  1  Id.  71,  authorizes  the 
prosecution  of  an  action  on  the  policy  assigned  in  the  name  of 
the  assignee,  and  is  so  far  an  alteration  of  the  rule  of  the  com- 
mon law,  which  admitted  the  prosecution  in  such  a  case  in  the 
name  of  the  assured  only,  and  like  every  other  enactment  which 
varies  the  common  law,  must  be  construed  strictly.  By  apply- 
ing this  rule,  no  action  at  law  for  the  recovery  of  their  loss  can 
be  sustained  in  the  name  of  the  respondents  in  this  case  against 
the  appellants.  It  is  entirely  clear  from  the  facts  admitted  by 
the  pleadings,  that  in  this  case  there  was  not  an  assignment  of 
the  policy  at  all.  There  was  an  assignment  only  by  one  of  the 
respondents  to  the  other  of  part  of  the  property  insured,  and 
an  agreement  by  the  company  that  the  policy  which  had  been 
previously  issued  to  one,  and  covering  the  property  which  by 
the  assignment  became  the  joint  property  of  the  two,  might 
stand  and  enufe  to  the  benefit  of  both.  This  was  the  arrange- 
ment  between  the  respondents  and  the  company.     There  was 
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no  assignment  of  the  policy,  or  of  any  part  of  the  policy,  by 
Jonathan  Bodle,  to  whom  it  was  issued,  to  James  B.  Bodle,  who 
subsequently  became  a  joint  owner  with  him  in  the  property. 
The  ratification  of  the  sale  of  part  of  the  property  by  Jonathan 
to  James  B.  Bodle,  and  the  agreement  and  assent  of  the  com- 
pany entered  upon  their  hooks,  that  the  policy  should  remain 
valid  and  stand  as  a  security  for  both,  did  not  certainly  operate 
as  an  assignment  of  the  policy  or  a  transfer  of  snch  an  interest 
therein  from  one  to  the  other,  as  is  contemplated  by  the  seventh 
section  of  the  company's  charter,  and  as  would  authorize  the 
prosecution  of  an  action  at  law  in  the  name  of  the  assignee.  I 
regard  the  transaction  between  the  Bodies  and  the  company, 
that  is,  the  assent  of  the  company  to  the  transfer  of  the  property, 
and  their  agreement  that  the  policy  issued  to  one  should  re- 
main good  as  a  security  for  both,  as  creating  an  obligation  on 
the  part  of  the  company,  which  is  peculiarly  and  exclusively  the 
subject  of  equitable  cognizance.  Chancery  is,  therefore,  the 
proper  and  indeed  the  only  form  of  relief  to  the  respondents, 
and  the  action  was  rightfully  prosecuted  in  that  court. 

The  objection  to  the  respondents'  recovery  on  the  ground  of  the 
omission  of  the  respondents  to  famish  to  the  company  proper 
and  sufficient  evidence  of  their  loss,  is  also  not  well  taken.     The 
pleadings  show  a  willingness  and  an  offer  on  the  part  of  the  com* 
pany  to  pay  to  the  respondents  for  their  loss,  on  the  evidence 
submitted,  the  sum  of  one  thousand  dollars,  the  amount  proved 
being  one  thousand  four  hundred  dollars.     I  am  not  aware,  nor 
does  it  appear,  that  the  company  at  this  time  made  any  specific 
objection  either  to  the  manner  of  the  proof  or  the  account,  or 
the  principles  upon  which  the  estimate  of  losa  is  based.     It  is 
true  that  the  company,  at  the  time  when  they  were  furnished 
with  the  account  of  loss,  requested  the  respondents  to  appear 
with  their  books  before  the  executive  committee  of  the  com- 
pany, for  the  purpose  of  explaining  the  account,  so  that  the 
company  might  understand  it     Upon  this  request  one  of  the 
respondents,  with  the  books  and  papers  of  their  firm,  did  ac- 
cordingly attend  before  the  committee  and  exhibited   to  them 
the  books,  and  gave  such  explanations  as  he  was  capable  of  giv- 
ing on  the  subject;  and  although   the  committee  did   not,  in 
express  terms,  acknowledge  themselves  satisfied,  yet  they  man- 
ifested no  dissatisfaction,  nor  did  they  interpose  any  objection  to 
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the  account ;  and  their  offering  to  liquidate  the  claim  by  pay- 
ing $1,000,  which  is  about  three  fourths  of  the  amount,  and 
coupling  that  offer  with  no  condition  or  qualification,  must,  I 
think,  be  regarded  as  a  virtual  admission  of  the  correctness  of 
the  entire  account.     It  appears  it  was  not  until  they  were  sub- 
sequently written  to  by  the  respondents'  attorney,  and  threatened 
-with  a  prosecution,  that  they  began  to  make  objection  to  the 
sufficiency  of  the  account ;  and  the  objection  then  made  was 
general,  that  the  account  was  not  such  as  was  required  by  the 
policy,  without  pointing  specifically  to  any  particular  objection. 
By  the  terms  of  the  policy,  the  person  sustaining  loss  by  fire  is 
required,  within  thirty  days  after  such  loss,  to  deliver  to  the 
company  "  a  particular  account  of  such  loss."     What  is  par- 
ticularly required  to  be  stated  in  that  account,  the  policy  does 
not  prescribe ;  but  the  respondents,  as  is  disclosed  by  the  tes- 
timony in  the  case,  for  information  in  this  respect,  and  to  enable 
them  to  comply  with  the  requirements  of  the  policy,  applied  to 
one  of  the  agents  of  the  company,  and  made  out  and  transmit- 
ted to  the  company  their  account  of  loss,  according  to  the  in- 
struction and  advice  of  the  agent.     This  agent  is  a  witness  of 
the  respondents,  and  his  testimony  shows  not  only  his  agency, 
advice,  and  direction  in  the  premises,  but  that  he  was  a  mem- 
ber of  the  company,  and  as  such  had  previously  sustained  a  loss 
therein  by  fire,  and  that  his  loss  was  paid  by  the  company  upon 
an  account  made  out  by  him  in  the  same  manner,  and  upon  the 
same  principles  as  the  account  of  the  respondents;  and  that  the 
mode  adopted  in  making  out 'the  loss  of  the  respondents  was 
the  fairest  and  most  accurate  of  ascertaining  their  loss,  provided 
their  books  were  correctly  kept     The  accuracy  of  their  books, 
besides  being  affirmatively  established  by  the  testimony  of  their 
clerk,  was  not  questioned  by  the  company,  to  whom  they  had 
been  submitted  for  their  inspection.     I  am  inclined  to  flunk, 
therefore,  that  the  account  of  loss  furnished  to  the  company  was 
at  least  a  virtual  compliance  with  the  requirements  of  the  pol- 
icy.    If  not,  it  devolved  upon  the  company  to  make  objections 
at  the  time,  and  to  show  wherein  it  was  insufficient.     The  ob- 
jection that  the  account  was  not  such  a  particular  account  as 
was  required  by  the  policy,  if  made  at  all,  was  too  general  and 
indefinite.     It  should  have  pointed  out  particularly  wherein  the 
account  was  incorrect,  so  as  to  have  enabled  the  respondents) 
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if  really  it  was  defective,  to  correct  it.  I  am  clearly  of  the 
opinion  that  this  ground  of  objection,  like  the  first,  is  not  well 
taken. 

The  objection  arising  out  of  the  proceedings  of  the  attorney- 
general  against  the  company  as  an  insolvent  corporation,  sub- 
sequent to  the  filing  of  the  bill  by  the  respondents,  and  whereby 
the  insolvency  of  the  company  has  been  judicially  declared,  is, 
I  think,  not  available  as  a  defence,  otherwise  than  to  authorize 
the  modification  of  the  decree  of  the  vice-chancellor,  made  by 
the  supreme  court,  directing  a  pro  rata  collection  out  of  the 
funds  of  the  company. 

Nor  is  the  objection  resting  on  the  forfeiture  of  the  policy  for 
the  non-payment  by  the  respondents  of  the  assessment  on  their 
premium  note,  available.  The  pleadings  do  not,  in  my  opinion, 
lay  a  foundation  for  such  a  defence.  The  general  allegation  in 
the  answer,  that  the  company  has  a  legal  defence  to  the  claim 
of  the  respondents,  set  up  in  their  bill,  will  not,  I  apprehend, 
admit  of  this  specific  defence;  but  if  it  did,  the  particular  mat- 
ter here  claimed  would  not  be  available,  for  the  reason  that  the 
by-laws  of  the  company,  in  order  to  impose  upon  the  policy 
holders  the  legal  liability  to  pay  assessments,  require  the  publi- 
cation of  thirty  days'  previous  notice  of  the  assessments  in  a 
newspaper  of  the  county,  and  of  which  publication  of  notice 
there  is  no  evidence  in  the  case.  This  defence  is,  therefore, 
clearly  inadmissible  for  this  reason. 

-  The  decree  of  the  supreme  court  must,  therefore,  be  affirmed. 

Decree  affirmed. 


Trumbull    County    Mutual    Fire    Insurance    Company  vs. 
James  T.  Horner.1 

(Supreme  Court,  Ohio,  December  Term,  1848.) 

Deposit  Note.  —  Assessment.  —  Defence. 

A  member  of  a  mutual  fire  insurance  company,  when  sued  upon  an  assessment  upon  hit 
deposit  note,  to  pay  a  loss  occasioned  by  fire,  cannot  set  up  as  a  defence  that  he  and  ha 
associate  corporators  have  neglected  to  comply  with  the  provisions  of  their  charter. 

*  17  Ohio,  407. 
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Error  to  the  court  of  common  pleasof  Trumbull  county. 
The  action  below  was  assumpsit.  It  was  brought  to  recover 
an  assessment  upon  the  deposit  note  of  the  defendant,  a  mem- 
ber of  said  company,  executed  by  him  to  the  company  upon 
ttye  issuing  of  a  policy  to  him  by  the  company;  the  assessment 
being  needed  to  pay  a  loss  sustained  by  fire. 

The  defendant  demurred  to  the  plaintiff's  declaration.  The 
demurrer  was  sustained,  and  judgment  rendered  for  the  defend- 
ant That  judgment  is  sought  to  be  reversed  by  these  pro- 
ceedings. 

Two  points  were  intended  to  be  raised  by  the  demurrer.  1. 
That  there  was  no  averment  in  the  declaration  that  $100,000 
had  been  subscribed  before  the  company  issued  the  policy  of 
the  defendant,  in  accordance  with  the  provisions  of  the  charter. 
2.  That  there  was  not  a  sufficient  averment  of  demand  before 
suit  brought. 

The  case  was  reserved  for  the  purpose  of  publishing  the  opin- 
ion of  the  court  upon  the  first  point. 

Van  R.  Humphrey,  McLain  Sf  Palm,  and  Orowett  Sf  Brown,  for 
plaintiff  in  error. 

Hoffman  Sf  Hutchins,  M.  Sf  C.  G.  Sutliff,  R.  P.  Ranney,  and 
Geo.  M.  Tattle,  for  defendant. 

Bead,  J.  We  recognize  to  the  fullest  extent  the  cases  cited 
to  show  that  corporations  are  to  be  limited  strictly  to  the  power 
conferred. 

The  objection  in  this  instance  is  urged  by  one  of  the  corpora- 
tors and  one  of  the  insured,  and  we  doubt  not  had  he  sustained 
loss  by  fire,  he  would  as  strenuously  have  insisted  upon  his  pol- 
icy as  he  now  opposes  the  payment  of  the  amount  assessed 
upon  his  deposit  note  to  pay  loss  occasioned  by  fire  to  his 
neighbor. 

It  does  not  come  with  a  very  good  grace  from  a  corporator, 
after  he  has  aided  to  put  a  corporation  into  action,  and  partaken 
of  its  benefits,  to  deny  its  existence  in  order  to  escape  its  re- 
sponsibilities. This  would  look  very  much  like  a  man  attempt- 
ing to  take  advantage  of  his  own  wrong  to  avoid  doing  what 
was  right,  a  defence  not  much  favored  in  law.  What  the 
amount  to  be  subscribed  by  the  associates  was  to  be  composed 
of,  whether  premium  notes,  deposit  notes,  or  the  property  to  be 
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insured,  before  policies  could  issue,  is  not  matter  of  easy  solu- 
tion. It  is  almost,  if  not  quite,  impossible  to  determine  it  from 
the  charter.  But  be  this  as  it  may,  we  consider  a  corporator 
when  called  upon  to  respond  to  the  obligations  of  the  corpora- 
tion, to  be  estopped  from  denying  its  existence  in  order  to  es- 
cape responsibility.  At  all  events,  when  a  corporation  is  sued, 
it  is  not  necessary  to  aver  in  the  declaration  that  the  corporators 
have  complied  in  all  respects  with  the  provisions  necessary  to 
give  them  power  to  act,  whatever  the  case  might  be  in  a  suit 
against  a  mere  stranger.  Such  matter  in  the  case  of  a  corpo- 
ration, if  good  at  all,  must  come  by  way  of  defence,  and  then  it 
might  be  replied  that  he  could  not  set  up  his  own  wrong.  As 
to  the  averment  of  demand,  this  is  sufficiently  alleged  to  admit 
of  proof. 

The  arguments  in  this  case  are  of  very  great  length  and  very 
great  ability,  as  they  usually  are  in  cases  of  steamboats  and 
corporations,  and  under  some  other  heads  of  the  law.  Some 
fifty  suits  it  is  said  are  depending  upon  this  case.  Bat  we  be- 
lieve we  have  said  all  that  is  material. 

Judgment  reversed  and  cause  remanded. 


Charles  McIntire,  plaintiff  in  error,  vs.  John    Preston,  de- 
fendant in  error.1 

(Supreme  Court,  Illinois,  December  Term,  1848.) 

Power  of  Company  to  take  and  assign  Notes  for  Premium.  —  Secretary  s 

Authority. 

If  the  charter  of  an  insurance  company  is  wholly  silent  as  to  the  power  of  the  corporation 
to  give  credit  for  premiums,  and  to  take  notes  in  payment,  such  a  power  necessarilr 
results  from  its  power  to  make  insurance,  and  to  enable  it  to  carry  on  its  busines* 
advantageously. 

After  the  plaintiff  has  shown  that  such  power  exists  in  the  company,  it  is  incumbent  ee 
the  opposite  party  to  show  that  the  power  has  been  taken  away. 

If  the  company  has  power  to  take  such  a  note,  and  to  hold  and  convey  real  or  personal 
property,  it  has  the  power  to  negotiate  the  note. 

In  such  case  an  indorsee  will  be  presumed  to  be  a  bond  fdt  holder  for  value  until  the 
contrary  is  shown. 

A  note  payable  to  an  insurance  company  was  indorsed  thus:  "Without  recourse,  Joel 

*  5  Gilman,  48. 
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Scott,  Sec'y."  It  was  objected  that  this  was  not  an  indorsement  by  the  corporation. 
Held,  that  the  secretary's  authority  could  only  be  questioned  by  plea  of  the  defendant, 
verified  by  affidavit  Held,  further,  that  the  indorsement  was  sufficient  to  pass  the  legal 
title  to  the  note. 

Debt,  in  the  Pike  circuit  court,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  and  heard  before  the  Hon. 
Norman  H.  Purple,  without  the  intervention  of  a  jury,  at  the 
September  term,  1848,  when  a  judgment  was  rendered  for  the 
defendant  for  costs.  The  plaintiff  entered  a  motion  for  a  new 
trial,  which  was  overruled. 

M.  Hay  Sf  R.  S.  Blackwell,  for  the  plaintiff  in  error. 

0.  H.  Browning  $f  N.  Bushnell,  for  the  defendant  in  error. 
The  opinion  of  the  court  was  delivered  by 

Trumbull,  J.  McIntire,  as  the  assignee  of  the  Ocean  Insur- 
ance Company,  sued  Preston  in  an  action  of  debt  upon  a  note 
given  to  that  company.  The  declaration  is  in  the  usual  form. 
The'defendant  pleaded  nil  debet,  payment,  set-off,  and  accord 
and  satisfaction,  upon  all  of  which  pleas  issues  were  joined. 

By  consent  of  parties  the  case  was  tried  by  the  court,  and 
upon  the  trial  the  plaintiff  offered  in  evidence  the  act  of  the 
commonwealth  of  Massachusetts,  incorporating  the  Ocean  In- 
surance Company,  a  section  of  the  constitution  of  Massachu- 
setts declaring  what  laws  should  be  in  force  in  that  common- 
wealth, the  first  section  of  the  statute  of  3  &  4  Anne,  ch.  9, 
making  promissory  notes  assignable,  &c.,  the  report  of  the  de- 
cision made  by  the  supreme  judicial  court  of  Massachusetts  in 
the  case  of  Jones  v.  Fates,  for  the  purpose  of  showing  that  the 
said  statute  of  Anne  was  held  to  be  in  force  in  Massachusetts, 
and  the  note  and  the  indorsement  thereon,  which  was  all  the 
testimony  in  the  case.  The  court  found  for  the  defendant  upon 
the  plea  of  nil  debet,  and  for  the  plaintiff  upon  the  other  issues. 
A  motion  for  a  new  trial  was  made,  overruled,  and  an  exception 
taken  to  overruling  the  same. 

The  assignment  of  errors  questions  the  correctness  of  the  de- 
cision of  the  court  refusing  a  new  trial  and  entering  judgment 
in  favor  of  defendant. 

In  determining  this  case  several  important  questions  arise :  — 

1.  Was  it  necessary  for  the  plaintiff  under  the  issues,  in  order 
to  show  his  right  to  sue,  to  prove  the  existence  of  the  corpora- 
tion to  which  the  note  was  made  payable? 
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2.  Had  the  Ocean  Insurance  Company  power  to  take  and 
assign  the  note  in  question  ? 

3.  Was  the  indorsement, "  Without  recourse,  Joel  Scott,  Secre- 
tary," upon  the  back  of  said  note,  sufficient  to  transfer  the  legal 
interest  therein  to  the  holder  of  said  note,  and  did  it  authorize 
the  filling  up  of  said  indorsement  in  the  manner  it  was  done? 

Some  other  questions  of  minor  importance  were  raised  during 
the  argument,  which  will  be  disposed  of  as  we  progress. 

Upon  the  first  point,  as  to  the  necessity  for  proof  on  the  part 
of  the  plaintiff  to  show  that  the  Ocean  Insurance  Company 
was  duly  incorporated,  the  argument  seems  to  have  proceeded 
upon  the  assumption  that  said  company  was  the  plaintiff  in 
the  action.  Such  is  not  the  case.  The  suit  is  brought  by 
Charles  Mclntire,  a  natural  person,  whose  capacity  to  sue  can- 
not surely  be  questioned  under  the  general  issue.  Had  the  suit 
been  in  the  name  of  the  payees  of  the  note,  the  question  of 
their  capacity  to  sue  might,  according  to  some  authorities,  have 
been  raised  under  the  general  issue,  and  without  a  special  plea 
for  that  purpose.  Upon  this  point  there  is  a  great  contrariety 
of  decisions,  as  was  shown  upon  the  argument;  but,  in  our 
opinion,  the  better  rule  is,  that  in  suits  brought  by  corporations, 
the  defendant  by  pleading  the  general  issue  admits  the  capacity 
of  the  plaintiff  to  sue,  and  that,  if  the  defendant  would  deny 
the  existence  of  the  corporation,  he  must  put  in  a  plea  for  that 
purpose. 

Such  has  been  held  to  be  the  law  by  the  supreme  court  of 
the  United  States,  the  courts  of  Massachusetts,  Connecticut, 
Alabama,  and  several  other  states ;  and,  in  our  judgment,  the 
decisions  of  those  courts  are  the  best  sustained  both  by  reason 
and  authority.  In  the  cases  of  Phcenix  Bank  v.  Curtis,  14 
Conn.  437,  and  of  Prince  v.  Commercial  Bank  of  Columbus, 
1  Ala.  241,  leading  cases  upon  this  subject  are  collected  and 
reviewed.  See  also  4  Peters,  480 ;  4  Blackf.  202 ;  9  Ala.  513 ; 
1  Mass.  159;  3  Pick.  245;  16  Conn.  421;  7  Mon.  584 ;  6  New 
Ham  p.  197. 

Secondly.  Was  it  necessary  for  the  plaintiff  to  introduce  in 
evidence  the  charter  of  the  Ocean  Insurance  Company,  not  for 
the  purpose  of  showing  its  authority  to  bring  suit,  which  would 
have  been  admitted  by  the  pleadings  even  had  the  suit  been  in 
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the  name  of  the  corporation,  but  for  the  purpose  of  showing 
the  power  of  the  company  to  take  and  assign  notes?  Unless 
each  a  power  can  be  inferred  as  necessary  or  incident  to  the 
purpose  for  which  insurance  companies  are  established,  it  was 
necessary  to  make  such  proof.  The  court  is  bound  to  know, 
judicially,  something  of  the  nature  and  object  of  insurance 
companies  as  well  as  the  purposes  for  which  they  are  created. 
Is  the  power  to  take  and  transfer  a  note  incident  to  the  exer- 
cise of  their  usual  functions?  It  is  said  in  1  Phillips  on  Insur- 
ance, 205 :  "  Generally,  the  premium  on  the  whole  sum  named 
in  the  policy  as  insured  is  considered  in  practice  to  be  due  im- 
mediately, though  in  the  United  States  it  is  not  usually  payable 
until  after  the  expiration  of  a  credit  of  from  two  or  three  to 
eighteen  months  according  to  the  length  of  the  voyage." 

14  In  the  case  of  insurance  by  an  incorporated  company,  the 
premium  note  is  generally  made  payable  to  the  company  by  its 
corporate  name,  or  to  some  of  its  officers ; "  accordingly  the 
company,  or  its  officers,  "  may  negotiate  the  note  immediately." 
lb.  206.  In  the  case  of  The  New  York  Fireman's  Insurance 
Company  v.  JE/y,  2  Cowen,  678,  the  court  says  :  "  It  may  be 
conceded  that  the  company  have  authority  to  take  notes  for  the 
premiums  due  them,  instead  of  demanding  cash,  because  the 
power  of  giving  credit  may  be  necessary  to  enable  them  to 
make  the  most  advantageous  contract  of  insurance."  If  the 
Ocean  Insurance  Company  had  authority  to  take  a  note  for 
any  purpose,  the  note  in  question  would  be  valid  in  the  hands 
of  the  plaintiff,  a  bond  fide  assignee,  although  the  company 
may  have  had  no  power  to  take  this  particular  note.  This  was 
held  to  be  the  law  in  the  case  of  Willmarth  v.  Crawford,  10 
"Wend.  341.  If  the  charter  of  the  Ocean  Insurance  Company 
was  wholly  silent  as  to  the  power  of  the  corporation  to  give 
credit  for  premiums  and  take  notes  in  payment,  we  should  feel 
bound  to  decide  upon  the  principles  laid  down  in  the  foregoing 
authorities,  that  such  a  power  necessarily  resulted  from  its 
power  to  make  insurance,  and  to  enable  it  advantageously  to 
conduct  its  business;  and  we  think  it  would  be  going  quite  far 
to  hold  that  the  plaintiff  was  bound  in  the  first  instance  to 
introduce  the  charter  in  evidence;  for  the  purpose  of  showing 
that  the  company  was  not  restricted  by  the  act  of  incorporation 
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from  doing  business  in  the  manner  usual  and  customary  to 
insurance  companies. 

But  the  power  of  the  Ocean  Insurance  Company  to  take  the 
note  in  this  case  does  not  rest  upon  the  presumption  that  insur- 
ance companies  usually  exercise  such  a  power.  The  plaintiff 
introduced  in  evidence  upon  the  trial  the  act  of  the  common- 
wealth of  Massachusetts  incorporating  said  company,  by  the 
first  section  of  which  act  the  Ocean  Insurance  Company  is 
created  a  corporation,  authorized  to  sue,  &c,  and  is  invested 
"  with  all  the  powers  and  privileges  granted  to  insurance  com- 
panies, and  subject  to  all  the  restrictions,  duties,  and  obliga- 
tions contained  in  a  law  of  this  commonwealth,  entitled  an  act 
to  define  the  power,  duties,  and  restrictions  of  insurance  com- 
panies, passed  February  16,  1818,  and  in  a  law  entitled  an  act 
authorizing  the  several  insurance  companies  of  the  common- 
wealth to  insure  against  fire,  passed  February  21,  1820,  and  is 
ftirther  authorized  to  purchase,  hold,  and  convey  any  estate, 
real  or  personal,  for  the  use  of  said  company :  provided,  the 
said  real  estate  -shall  not  exceed  the  value  of  fifty  thousand  dol- 
lars, excepting  such  as  may  be  taken  for  debt,  or  held  for  col- 
lateral security  for  money  due  to  said  company."  The  first 
section  of  the  act  of  1818  expressly  authorizes  insurance  com- 
panies to  make  insurance  on  vessels,  &c.,  and  to  fix  the  pre- 
miums and  terms  of  payment;  and  the  third  section  of  said  act 
authorizes  insurance  companies  to  loan  a  portion  of  their  cap- 
ital stock  on  mortgage  or  real  estate,  &c  The  power  to  take 
and  transfer  notes  in  the  legitimate  business  of  the  corporation 
is  clearly  recognized  in  the  foregoing  sections.  The  power  to 
hold  and  convey  any  estate,  real  or  personal,  to  make  insurance 
and  fix  the  premiums  and  terms  of  payment,  and  to  make 
loans,  necessarily  implies  the  power  to  take  notes ;  nor  was  the 
power  to  take  notes,  under  the  provisions  of  the  foregoing  sec- 
tions, seriously  questioned  upon  the  argument,  but  then  it  was 
insisted,  that  this  power  may  have  been  taken  away  by  the  pro- 
visions of  the  "  act  authorizing  the  several  insurance  companies 
of  this  commonwealth  to  insure  against  fire,"  passed  in  1820, 
referred  to  in  the  charter  of  the  Ocean  Insurance  Company,  and 
which  act  the  bill  of  exceptions  shows  was  not  offered  in  evi- 
dence. 
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The  act  incorporating  the  Ocean  Insurance  Company  was 
passed  in  1830,  and  because  an  act  previously  passed,  author- 
izing insurance  companies  to  insure  against  fire,  and  referred  to 
in  the  charter,  was  not  offered  in  evidence,  we  are  asked  to 
infer  that  there  are  provisions  in  the  act  restraining  and  taking 
away  the  powers  granted  in  the  charter  and  in  the  general  law 
in  reference  to  insurance  companies,  both  of  which  are  set  out 
in  full  in  the  record,  and  read  upon  the  trial  of  the  cause.  It 
is  said  that  the  court  cannot  determine  whether  the  Ocean 
Insurance  Company  had  power  to  take  a  note,  because  one  of 
the  acts  referred  to  in  the  charter  of  that  company  is  not  before 
the  court.  The  power  to  take  a  note  may,  as  we  have  already 
shown,  be  fairly  inferred  from  the  first  section  of  the  charter, 
and  if  there  were  provisions  in  a  former  act,  referred  to  in  a 
previous  part  of  said  first  section,  inconsistent  with  this  power, 
the  last  law  would  prevail ;  but  we  think  it  carrying  the  doc- 
trine of  presumption  quite  too  far  to  assume  that  there  are  pro- 
visions in  an  act  extending  the  powers  of  insurance  companies 
so  as  to  authorize  them  to  insure  against  fire,  inconsistent  and 
repugnant  to  the  whole  scope  and  tenor  of  the  laws  granting 
powers  to  such  companies. 

After  the  plaintiff  had  shown  the  power  to  take  a  note  on  the 
part  of  the  corporation  by  the  production  of  their  charter,  we 
do  not  think  it  was  necessary  for  him  further  to  show  that  such 
power  had  not  been  taken  away  by  some  other  statute,  although 
such  statute  may  be  referred  to  in  the  charter.  Having  shown 
the  power  to  exist,  it  was  unnecessary  for  the  plaintiff  to  show, 
negatively,  that  it  had  not  been  taken  away,  and  especially 
would  this  be  so,  when  the  act  referred  to  by  its  title  pro- 
fessed, as  in  this  case,  not  to  limit,  but  to  extend  the  power  of 
the  company.  If  there  were  restrictions  in  the  act  to  authorize 
insurance  companies  to  insure  against  fire,  prohibiting  such 
companies  from  taking  notes  in  any  case,  it  was  incumbent 
on  the  defendant  to  have  shown  it,  if  he  could,  after  having 
expressly  recognized  that  power  by  executing  the  note  in  ques- 
tion. The  plaintiff  made  out  a  primd  facie  case  at  least  of 
power  on  the  part  of  the  corporation  to  take  notes,  and  this  was 
sufficient  unless  rebutted. 

The  corporation  having  the  power  to  take  a  note,  and  to  hold 
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and  convey  any  estate,  real  or  personal,  would  necessarily  have 
authority  to  negotiate  such  note  in  the  ordinary  transaction  of 
the  business  of  the  company,  and  that  such  a  power  is  usually 
exercised  by  insurance  companies  has  already  been  shown. 
That  the  note  in  question  was  made  and  transferred  iu  the 
ordinary  course  of  business  will  be  inferred,  in  case  the  cor- 
poration had  power  to  make  and  transfer  a  note  for  any  pur- 
pose, till  the  contrary  be  shown ;  and  it  would  not  even  be 
admissible  in  this  case,  without  first  showing  the  plaintiff  not 
to  be  a  bond  fide  assignee,  for  the  defendant  to  show  the  con- 
trary. 3  Wend.  94 ;  Angell  &  Ames  on  Corporations,  144 ; 
6  Wend.  615. 

The  note  being  payable  to  the  Ocean  Insurance  Company  in 
its  corporate  capacity,  primd  facie  no  other  evidence  of  user  was 
necessary.     9  Ala.  516 ;  14  Johns.  238. 

The  power  of  the  Ocean  Insurance  Company  to  assign  this 
note  has,  however,  been  questioned,  upon  the  ground  that  the 
statute  of  Illinois  in  reference  to  negotiable  instruments,  R. 
L.  482,  while  it  authorizes  notes  to  be  made  by  any  person  or 
persons,  body  politic  or  corporate,  only  authorizes  the  assign- 
ment of  such  as  are  payable  to  any  persons,  and  under  the  band 
of  such  person  or  persons,  which,  it  is  insisted,  means  natural 
persons,  and  does  not  embrace  corporations ;  and  that  tbey  had 
no  right  at  the  time  the  note  in  question  was  indorsed  to  assign 
notes  in  this  state.  Two  answers  may  be  given  to  this  objec- 
tion : 

1.  By  a  fair  construction  of  the  statute  we  think  corpora- 
tions might  assign  notes  in  this  state.  The  word  u  person w 
is  sometimes  so  construed  as  to  include  corporations.  The 
People  v.  Utica  Insurance  Co.  15  Johns.  358. 

2.  The  Ocean  Insurance  Company  was  located  by  its  charter 
at  Boston,  Massachusetts,  and  the  presumption  is,  that  the 
note  was  indorsed  at  the  place  where  the  company  did  busi- 
ness. If  so,  by  the  first  section  of  the  statute  of  3  &  4  of 
Aune,  adopted  in  Massachusetts,  the  power  to  indorse  notes 
i£  not  restricted  to  natural  persons.  Jones  v.  Fales,  4  Mass. 
245. 

3.  Was  the  indorsement  in  this  case  sufficient,  and  was  the 
plaintiff  authorized  to  fill  it  up,  so  as  to  show  an  assignment  by 
the  parties  of  the  note  ? 
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The  fifty-eighth  section  of  the  eighty-third  chapter  of  the 
Revised  Statutes  declares :  "  In  actions  upon  bonds,  notes,  and 
all  other  writings  made  assignable  by  law,  in  the  name  of  the 
assignee,  the  plaintiff  shall  not  be  held  bound  to  prove  the  as- 
signment or  signature  of  any  assignor,  unless  the  fact  of  assign- 
ment be  put  in  issue  by  plea  verified  by  affidavit  of  the  defend- 
ant or  some  credible  person,  stating  that  he  verily  believes  the 
facts  stated  in  the  plea  are  true."  No  such  plea  was  interposed 
in  this  case ;  consequently  the  assignment,  as  alleged  in  the 
declaration  to  have  been  made  by  the  Ocean  Insurance  Com- 
pany, is  admitted  by  the  pleadings.  Although  this  is  adtnitted 
to  be  the  law,  yet  it  is  insisted  that  the  plaintiff  is  bound  to 
introduce  in  evidence  an  assignment  purporting  to  have  been 
made  by  the  payee  of  the  note,  that  inasmuch  as  the  indorse- 
ment "  Without  recourse,  Joel  Scott,  Sec'y,"  did  not  purport  to 
be  an  indorsement  by  the  company,  it  was  upon  its  face  wholly 
insufficient  to  transfer  the  legal  title  in  the  note,  and  that  said 
indorsement,  unexplained  by  proof,  was  that  of  a  guarantor, 
and  not  of  an  indorser.  It  is  difficult  to  conceive  why  Scott 
should  have  prefixed  the  words  "  Without  recourse"  to  his  name, 
if  the  intention  was  to  bind  himself  as  guarantor.  A  guar- 
antor without  recourse  would  be  a  solecism.  Such  manifestly 
was  not  Scott's  intention  in  placing  his  name  upon  the  back  of 
the  note.  That  corporations  may  do  business  through,  and  are 
bound  by,  the  acts  of  their  officers,  is  well  settled;  and  the 
Ocean  Insurance  company  having  power  to  assign  the  note  in 
question,  it  unquestionably  could  make  that  assignment  through 
its  duly  authorized  secretary.  Story,  Agency,  §  53 ;  Angell  & 
Ames  on  Corporations,  158;  8  Denio,  254. 

That  Scott  was  the  duly  authorized  officer  to  make  the  as- 
signment, would  have  been  part  of  the  evidence  necessary  to 
establish  said  assignment  at  the  common  law,  and  whatever 
evidence  would  have  betfn  admissible  and  required  of  the  plain- 
tiff, independent  of  the  statute,  is  to  be  considered  as  given  un- 
less the  assignment  is  put  in  issue  by  plea  verified  by  affidavit. 
That  the  authority  of  the  agent  to  act  for  his  principal  need  not 
be  proved  in  such  a  case,  has  already  been  settled  in  principle 
by  this  court,  in  the  case  of  Delahay  v.  Clemen^  2  Scam.  575. 
This  point  of  the  case  is,  then,  presented  in  the  same  light  as 
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if  the  record  contained  proof  that  Joel  Scott  made  the  indorse- 
ment upon  the  note  as  the  secretary,  and  under  the  direction  of 
the  Ocean  Insurance  Company.  If  he  did,  there  can  be  little 
difficulty  in  determining  that  the  indorsement  was  sufficient  to 
carry  the  legal  title  to  the  note,  and  authorize  the  holder 
thereof  to  fill  it  up  so  as  to  show  said  assignment  to  have  been 
made  for  and  on  behalf  of  said  company.  There  can  be  no 
mistaking  the  intention  of  the  parties  in  this  case.  The  words 
"Without  recourse"  show  that  Scott  intended  to  indorse  the 
note,  and  not  to  guaranty  the  payment  thereof;  and  the  letters 
44  Sec'y,"  annexed  to  his  name,  are  sufficient  to  indicate  that  he 
did  not  suppose  he  was  acting  for  himself  alone. 

Upon  the  point  of  the  sufficiency  of  the  indorsement,  and 
the  authority  of  the  plaintiff  to  fill  it  up  on  the  trial,  we  are  not 
without  authority.  In  the  case  of  The  New  Eng.  Mat.  Ins.  Co. 
v.  James  De  Wolf,  8  Pick.  56,  which  was  a  ^uit  against  the  de- 
fendant as  the  guarantor  of  a  promissory  note,  the  guaranty 
was  as  follows :  "  By  authority  from  J.  De  Wolf,  Junior,  I 
hereby  guaranty  the  payment  of  this  note.  Isaac  Clap."  The 
court  held,  "  with  respect  to  the  form  of  the  guaranty,  we  are 
of  opinion  that  the  effect  of  it  must  be  determined  by  the  inten- 
tion with  which  it  was  made.  If  Clap  had  authority  to  make 
the  guaranty  of  the  defendant,  and  the  words  are  such  as  not 
merely  to  bind  himself  alone,  and  it  can  be  ascertained  that  be 
intended  to  act  for  De  Wolf,  the  latter  will  be  bound.  The  au- 
thorities cited  to  maintain  the  position  that  the  name  of  the 
principal  must  be  signed  by  the  agent,  are  of  deeds  only,  instru- 
ments under  seal ;  and  it  is  not  desirable  that  the  rigid  doctrine 
of  the  common  law  should  be  extended  to  mercantile  transac- 
tions of  this  nature.,,  The  court  being  satisfied  from  all  the  cir- 
cumstances, that  Clap  professed  to  act  for  DeWolf,  add,  that 
the  only  question  ought  to  be  whether  he  had  authority  so  to 
act,  and  the  evidence  showing  that  he  had  such  authority, 
DeWolf  was  held  liable. 

In  the  case  of  Tlie  Northampton  Bank  v.  Pepoon^  11  Mass. 
288,  the  note  was  payable  to  the  Berkshire  Bank,  and  was  in- 
dorsed by  Simon  Larned,  calling  himself  "  attorney."  It  was 
objected  that  admitting  Larned  to  have  been  the  attorney  of 
the  bank  for  the  purpose  of  indorsing  the  note,  yet,  the  manner 
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in  which  he  had  executed  the  power  defeated  his  purpose,  as  he 
had  not  declared  that  he  acted  for  and  on  behalf  of  the  corpo- 
ration. Parker,  C.  J.,  in  delivering  the  opinion  of  the  court, 
Bays :  "  If  the  authority  of  Lamed  was  good  to  indorse  as  at- 
torney, he  having  indorsed  in  blank,  the  plaintiff  may  erase  the 
words  written  over  his  name  and  substitute  other  words  which 
will  give  effect  to  the  indorsement." 

In  the  case  of  Folger  v.  Chase,  18  Pick.  63,  it  was  held  that 
a  note  indorsed  "  P.  H.  Folger,  cashier,"  was  sufficiently  in- 
dorsed to  pass  the  interest  of  the  payees,  the  Phoenix  Bank,  in 
said  note,  and  that  if  it  was  not  sufficiently  certain,  the  plain- 
tiffs would  have  the  right  at  the  trial  to  prefix  the  name  of  the 
corporation. 

In  6  Hill,  443,  where  a  party  placed  the  figures  "  1, 2, 8,"  upon 
the  back  of  a  bill  of  exchange,  no  name  being  written,  it  was 
held  a  valid  indorsement,  and  that  a  person  might  become 
bound  by  any  mark  he  thought  proper  to  adopt,  provided  he  in- 
tended to  bind  himself.  See,  also,  6  Wend.  443,  and  7  J.  J. 
Marshall,  84. 

We  are,  therefore,  of  the  opinion  that  the  indorsement  in  this 
case  was  sufficient  to  pass  the  legal  interest  in  the  note,  when 
properly  filled  up,  which  the  plaintiff  had  the  right  to  do  upon 
the  trial. 

The  finding  of  the  circuit  court  was  manifestly  contrary  to 
the  evidence,  and  the  motion  for  a  new  trial  should  have  been 
allowed. 

The  judgment  of  the  circuit  court  is  reversed  at  the  costs  of 
the  defendant  in  error,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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ACCEPTANCE. 
Of  Proposal  to  insure.    See  Contract  to  insure,  or  pp.  36,  202,  400. 

ADJUSTMENT. 
See  Pro  Rata  Adjustment,  or  p.  419 ;  Tenant  for  Life  and  Reversioner, 

or  p.  443. 

AFFIDAVIT. 
See  Evidence,  or  pp.  539, 758. 

AGENT. 

1.  Power  of.  —  An  insurance  company  are  bound  by  a  policy  issued  by  an  agent 
appointed  to  effect  insurances  for  a  particular  city  and  its  vicinity,  although  he 
insures  property  at  a  distance  of  100  miles  in  another  city,  for  which  and  its 
vicinity,  the  company  had  another  agent,  if  the  agent  issuing  the  policy  claims  to 
have  authority  to  effect  the  insurance,  and  the  fact  of  the  existence  of  the  other 
agency  is  not  brought  home  to  the  knowledge  of  the  assured.  Lightbody  v.  North 
American  Int.  Co.  1 . 

2.  If  facts  transpired  on  the  application  for  the  insurance  to  put  the  applicant  upon 
inquiry  as  to  the  authority  of  the  agent,  they  should  have  been  submitted  to  the 
jury,  and  cannot  be  urged  on  a  bill  of  exceptions  in  support  of  a  motion  for  a  new 
trial.    Ibid. 

3.  Evidence  that  the  agent  of  the  company  in  the  place  where  the  buildings  insured 
were  situated,  would  not  hare  insured  them  had  application  been  made  to  him, 
was  held  not  to  be  admissible.    Ibid. 

4.  Delivery  by.  —  A  delivery  of  a  policy  by  an  agent  is  good,  and  binding  upon  the 
principals  where  the  premium  had  been  previously  paid,  although  the  assured  had 
been  informed  by  the  principals  that  they  intended  to  revoke  the  appointment  of 
the  agent,  if  such  delivery  takes  place  before  revocation  or  knowledge  on  the  part 
of  the  agent  of  the  intent  to  revoke.    Ibid. 

5.  Neglect  of.  —  An  omission  to  mention,  in  such  application,  the  buildings  within 
ten  rods,  as  required  by  the  policy,  although  by  the  neglect  of  such  agent,  avoids 
the  policy.    Susquehanna  Ins.  Co.  v.  Perrine,  339. 

6.  Who  may  insure.  — A  person  may  insure,  in  his  own  name,  the  property  of  another 
for  the  benefit  of  the  owner,  without  his  previous  authority  or  sanction  ;  and  the 
insurance  will  enure  to  the  party  intended  to  be  protected,  upon  his  subsequent 
adoption  of  it,  even  after  a  loss  has  occurred.  And  if  in  such  case  the  party 
effecting  the  insurance  receives  the  fund,  the  party  for  whose  benefit  the  insurance 
was  made  may  recover  the  same.    Miltenberger  v.  Beacom,  779. 

7.  The  question  considered  whether  the  defendant  in  this  case  acted  as  agent  for  the 
plaintiff  in  effecting  the  insurance.    Ibid. 
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AGREEMENTS  TO  INSURE. 
See  Contract  to  insure,  or  pp.  36,  202,  400. 

ALIENATION. 

1.  Deed  not  delivered.  —  It  is  not  an  alienation  of  property  for  the  insured  to  make  t 
deed  thereof,  and  hand  it  to  the  grantee  to  be  by  him  deposited  with  a  third  person, 
who  was  to  hold  it  until  a  certain  contingency,  before  final  delivery  to  the  grantee; 
although  the  grantee  wrongfully  puts  the  deed  on  record.  Gilbert  y.  North  Ameri- 
can Fire  Ins.  Co.  9. 

2.  Insurable  Interest.  —  A  conveyance  by  the  insured  of  the  premises  covered  by  the 
policy  terminates  his  insurable  interest,  although  it  is  agreed  between  himself  and 
the  grantee  that  he  shall  still  receive  the  rents  and  profits  of  the  estate.  Macarts 
v.  Commercial  Ins.  Co.  60. 

3.  Seizure  of  Goods.  — A  mere  seizure  of  goods  by  a  sheriff  under  an  execution  against 
the  insured,  and  fastening  the  window  shutters  and  doors,  but  without  any  removal 
of  the  goods  from  the  building,  does  not  constitute,  an  alienation  of  the  property. 
Franklin  Fire  Ins.  Co.  v.  Findlay,  74. 

4.  Repurchase.  — Although  a  policy  provides  that  in  case  of  any  transfer  or  termina- 
tion of  the  interest  of  the  insured  the  policy  shall  be  void,  it  is  not  avoided  by  a 
sale,  if  the  insured  retakes  the  same  for  non-payment  of  the  price,  and  is  in  posses- 
sion thereof  at  the  time  of  the  fire.    Power  v.  Ocean  Ins.  Co.  81. 

5.  Contract  to  convey.  —  A  mere  contract  to  convey  the  property  insured,  at  a  future 
day,  before  which  time  it  is  burned,  is  not  a  loss  of  the  insurable  interest,  or  an 
alienation  of  the.  property.     Trumbull  v.  Portage  Co.  Mut.  Ins.  Co.  289. 

6.  Waiver.  —  In  an  action  upon  a  fire  insurance  policy  conditioned  to  be  void  in  case 
of  the  alienation  of  the  property  insured,  it  appeared  that  the  company,  having 
knowledge  that  an  alienation  had  taken  place,  subsequently  exacted  payment  of  a 
deposit  note  given  by  the  assured.  Held,  that  this  did  not  revive  the  policy. 
Neely  v.  Onondaga  Mut.  Fire  Ins.  Co.  344. 

7.  Mortgage.  —  By  the  express  terms  of  the  act  incorporating  the  Indiana  Mutual 
Fire  Insurance  Company,  if  any  building  insured  "is  alienated  by  sale  or  other- 
wise, the  policy  shall  be  void,"  and  the  lien  on  the  property  continues  no  longer. 
A  mortgage  is  an  alienation  within  the  meaning  of  that  clause.  McCullock  v. 
Indiana  Mut.  Fire  Ins.  Co.  475. 

8.  A  mortgage  held  not  to  be  an  alienation  of  the  property,  under  the  company's 
charter.     Conover  v.  Mut.  Ins.  Co.  677. 

9.  Deed  of  Trust.  Fraud.  —  The  assured,  being  embarrassed,  assigned  their  property, 
including  the  premises  insured,  to  trustees  to  sell  the  same  and  pay  the  debts 
secured  by  the  assignment;  the  deed  of  assignment  containing  only  a  qualified 
release  of  the  assignors.  In  an  action  upon  the  policy  of  insurance,  the  assured 
contended,  in  reply  to  the  defence  that  the  policy  was  avoided  by  the  assignment, 
that  the  deed  was  void.  Held,  that  however  this  might  be,  it  did  not  lie  with  the 
assignors  to  aver  their  fraud  in  making  the  deed  of  assignment,  in  order  to  avoid 
the  title  made  by  them  under  it,  and  thus  fall  back  upon  their  former  title.  The 
deed  of  trust  was  an  alienation  and  avoided  the  policy.  Dadmun  Manuf.  Co.  v. 
Worcester  Mut  Ins.  Co.  488. 

10.  Joint-tenants.  —  Two  persons,  jointly  owning  certain  property,  caused  an  insur- 
ance of  it  to  be  effected  in  their  joint  names.  Subsequently,  and  before  loss,  one 
of  them  conveyed  his  interest  in  the  property  to  the  other.  After  a  loss  had 
occurred  an  action  was  brought  on  the  policy  in  the  joint  names  of  the  two 
persons.    Held,  that  they  could  not  recover.    Howard  v.  Albany  Ins.  Co.  501. 
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1 1 .  Sale  and  Conveyance  in  Mortgage.  — Under  the  twelfth  section  of  the  statute  incor- 
porating the  Vermont  Mutual  Fire  Insurance  Company,  which  provides  that,  when 
any  house  or  other  building  shall  be  alienated  by  sale  or  otherwise,  the  policy  shall 
thereupon  be  void,  a  sale  of  the  premises,  with  a  mortgage  taken  back  to  secure 
the  payment  of  the  purchase-money,  is  to  be  treated  as  an  alienation  avoiding  the 
policy,  even  though  it  be  provided  that  the  mortgagee  shall  retain  the  possession 
until  the  purchase  money  is  paid.     TiUemore  v.  Vermont  Mut.  Fire  Ins.  Co.  683. 

12.  But  where  the  holder  of  the  policy  executed  a  warranty  deed  of  the  premises,  and 
at  the  same  time  received  back  a  deed  of  the  same  premises,  with  a  condition 
annexed,  that  if  the  grantor  in  that  deed  should  pay  to  the  grantee  the  sum  of 
$2,000  within  three  years,  and  should  allow  the  grantee  in  that  deed  to  retain  pos- 
session of  the  premises  until  that  sum  should  be  paid,  then  the  second  deed  should 
be  void,  otherwise  in  force,  and  it  appeared  that  the  grantor  in  the  second  deed 
never,  in  any  form,  agreed  to  pay  the  sum  mentioned,  but  it  was  wholly  optional 
with  him  whether  to  do  so  or  not,  it  was  held,  that  this  amounted  merely  to  a  con- 
ditional sale,  and  was  not  such  an  alienation  as  would  avoid  the  policy.    Ibid. 

13.  And  it  was  also  held,  that  the  two  deeds  beingfeexecuted  at  the  same  time,  consti- 
tuted parts  of  an  entire  contract,  and  were  to  receive  the  same  construction  as  if 
the  condition  contained  in  the  second  deed  had  been  inserted  in  the  first  deed. 
Ibid. 

ARSON. 

1 .  Evidence  of  —  To  defeat  a  recovery  on  a  policy  of  insurance  on  the  ground  that  the 
plaintiff  set  fire  to  the  premises,  it  is  not  necessary  that  the  evidence  should  be  suf- 
ficient to  convict  the  plaintiff  on  a  prosecution  for  arson.  Wigktman  v.  Western 
Marine  fr  Fire  Ins.  Co.  330 ;  Hoffman  v.  Western  Marine  fr  Fire  Ins.  Co.  481. 

2.  Where  it  appeared  on  the  trial  of  a  prisoner  for  arson  in  setting  fire  to  his  own 
dwelling,  for  the  purpose  of  charging  an  insurance  company  with  the  loss,  that  the 
prisoner  immediately  after  the  fire  consulted  with  and  employed  a  lawyer  to  draw 
up  the  necessary  papers  for  obtaining  the  insurance  money,  that  he  then  stated  his 
loss,  that  a  notice  was  spoken  of,  and  that  the  notice  of  loss  served  on  the  company 
the  day  after  the  fire,  with  the  name  of  the  prisoner  subscribed,  was  in  the  lawyer's 
handwriting ;  held,  that  this  evidence  of  the  employment  of  the  lawyer  to  give  the 
notice  of  loss  was  sufficient  to  warrant  the  judge  in  admitting  the  notice,  and  sub- 
mitting to  the  jury  the  question  of  the  lawyer's  authority  to  give  such  notice. 
People  v.  Beigier,  380. 

ASSESSMENTS. 
See  Assignment,  or  pp.  97,  98;  Estoppel,  or  p.  617 ;  Mutual  Companies. 

ASSIGNMENT. 

1.  An  executory  contract  for  the  sale  of  the  insured  premises,  not  carried  into  effect  at 
the  time  of  the  loss,  though  coupled  with  a  parol  agreement  to  assign  the  policy  to 
the  vendee,  does  not  come  within  the  clause  forbidding  assignments,  and  does  not 
annul  the  policy,  especially  if  by  the  contract  of  sale  the  vendor  is  to  have  a 
mortgage  back  from  the  vendee  to  secure  the  purchase  money ;  although  after  the 
loss  the  contract  of  sale  is  carried  into  effect.  Fire  fr  Marine  Ins.  Co.  v.  Morri- 
son, 28. 

2.  Of  Property  but  not  of  Policy.  —  A  fire  insurance  policy  contained  a  provision,  that 
"  the  interest  of  the  assured  in  this  policy  is  not  assignable  without  the  consent  of 
the  company  in  writing ;  and  in  case  of  any  transfer  or  termination  of  the  interest 
of  the  assured,  either  by  sale  or  otherwise,  without  such  consent,  this  policy  shall 
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thenceforth  be  void."  The  assured  assigned  the  policy,  but  not  the  property  in- 
sured, without  the  consent  of  the  company.  Held,  that  the  policy  was  avoided 
Smith  v.  Saratoga  Mut.  Fire  Ins.  Co.  94. 

3.  Qu&re —  Whether  the  condition  could  be  waived  by  making  assessments  on  the  pre- 
mium note?  Ibid.  97,  note.  See  137,  note.  But  as  it  did  not  appear  that  the  as- 
sessments were  made  on  account  of  losses  which  had  happened  since  the  assign- 
ment, held,  that  the  policy  was  clearly  avoided.    Ibid.  98,  note. 

4.  If  an  insurance  company  pay  a  loss  to  a  mortgagee  of  the  insured,  according  to 
the  terms  of  the  policy,  and  such  mortgagee  pays  over  to  the  assignee  in  insolvency 
of  the  insured  the  surplus  of  the  insurance  money  above  his  mortgage  debt,  such 
assignee  is  not  liable  in  law  for  such  money  to  one  who  has  bought  the  interest  of 
the  insured  in  the  property  covered  by  the  policy,  subject  to  said  mortgage  ;  there 
having  been  no  assignment  of  the  policy  to  such  plaintiff.     Wilson  v.  Sill,  104. 

5.  An  insurance  of  buildings  against  loss  by  fire,  although  in  popular  language  it 
may  be  called  an  insurance  of  the  estate,  is,  in  effect,  a  contract  of  indemnity  with 
the  owner,  or  other  person  having  an  interest  therein,  as  mortgagee,  tenant,  or 
6therwise,  to  indemnify  him  against  any  loss  which  he  may  sustain  in  case  the 
property  is  destroyed.  If,  therefore,  the  assured  has  wholly  parted  with  hi*  inter- 
est before  the  loss,  the  insured  incurs  no  obligation  to  anybody  ;  not  to  the  assured, 
because  he  has  sustained  no  damage  ;  not  to  the  purchaser,  because  in  the  absence 
of  an  assent  to  an  assignment  of  the  policy  to  him,  there  is  no  contract  to  indem- 
nify him ;  because  the  policy  is  not  incident  to  the  estate,  and  does  not  run  with 
the  land.    Ibid. 

6.  But  after  a  loss,  the  insured  may  assign  his  right  to  recover  the  insurance  money, 
which  will  give  the  assignee  an  equitable  interest  and  a  right  to  recover  the  same  in 
the  name  of  the  assignor,  subject  to  any  setoff  and  other  equities  against  him. 
Ibid. 

7.  Fraud.  —  Where  a  party  took  a  policy  of  insurance  from  an  insurance  and  trust 
company  upon  liquors,  groceries,  &c.,  and  the  same  day  on  which  the  policy  was 
executed  permission  was  given  by  them  to  assign  the  policy  to  a  third  person,  it 
was  held,  that  the  party  to  whom  the  assignment  was  made  was  entitled  to  recover 
to  the  amount  of  the  interest  which  he  had  in  the  policy,  notwithstanding  the  party 
to  whom  the  policy  was  granted  had  deprived  himself  of  his  right  to  recover  by 
acts  of  fraud.     Charleston  Ins.  fr  Trust  Co.  v.  Neve,  153. 

8.  Actions.  —  The  assignee  of  an  insurance  policy,  though  assigned  with  the  consent 
of  the  insurers,  cannot  maintain  a  suit  in  his  own  name  upon  the  policy ;  he  can 
only  sue  in  the  name  of  the  assignor.  Jessel  v.  Williamsburg  Ins.  Co.  190  ;  Corn- 
over  v.  Mutual  Ins.  Co.  677. 

9.  Nature  of  Policy.  —  Policies  of  insurance  against  fire  are  personal  contracts  with 
the  assured,  and  do  not  pass  to  an  assignee  or  purchaser  without  the  consent  of 
the  insurers.  The  transfer  of  the  policy  by  consent  is  equivalent  to  a  new  contract 
of  insurance  with  the  transferee.    Lenviti  v.  Western  Marine  4'  Fire  Ins.  Co.  295. 

10.  General  Assignment.  —  The  policy  of  insurance  contained  the  usual  clause  vacating 
the  policy  in  case  of  assignment  of  it  without  insurers'  consent.  Held,  that  a  gen- 
eral assignment  by  the  insured  of  all  personal  property  to  pay  creditors  did  not 
render  the  policy  void ;  the  clause  having  reference  to  the  policy  and  not  to  the 
property  insured.    People  v.  Beigler,  380. 

11.  By-law.  —  The  provision  of  the  by-laws  requiring  notice  of  assignment  of  the  poL 
icy  refers  to  assignment  made  before  the  loss.  Dadmun  Manuf.  Co.  v.  Worcester 
Mut.  Ins.  Co.  488. 

12.  Rebuilding.  —  A  clause  in  a  policy  of  fire  insurance  allowing  the  insurers  to  rebuild 
is  not  affected  by  an  assignment,  assented  to  by  them,  directing  the  company  to  pay 
the  loss  to  another.    Tolman  v.- Manuf.  Ins.  Co.  630. 
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IS.  A  mortgage  held  not  an  alienation  within  the  statute  for  mutual  insurance  com- 
panies.    Conover  v.  Mut.  Ins.  Co.  of  Albany,  677. 
See  Pleading  and  Practice,  or  p.  56 ;  Secretary's  Authority,  or  pp.  486, 

677. 

ATTACHMENT. 
A  loss  incurred  on  a  fire  insurance  policy,  the  amount  of  which  is  fixed  by  the  award 
of  persons  mutually  chosen  by  the  insured  and  insurer,  may  be  levied  on  by  attach- 
ment in  execution  as  a  debt  due  to  the  insured.      Boyle  v.  Franklin  Fire  Int.  Co. 
291. 

AUCTION. 
See  Damages,  or  p.  396. 

BLOWING  UP  BUILDINGS. 
See  Destruction  of  Premises  to  stop  Fire,  or  p.  186. 

BOARDING-HOUSE. 
See  Dwelling-house,  or  p.  138. 

BOND  FOR  A  DEED. 
See  Alienation,  or  p.  289 ;  Fraud,  or  p.  693. 

BY-LAWS. 
A  person  insured  in  a  mutual  insurance  company  becomes  thereby  a  member  thereof, 
and  is  bound  by  a  by-law  making  the  surveyor  the  agent  of  the  insured  and  not  of 
the  company.    Susquehanna  Ins.  Co.  v.  Perrine,  339. 

CERTIFICATE  OF  LOSS. 
See  Notice  of  Loss. 

CHANGE  OF  OCCUPATION. 
See  Hazardous  Trades  or  Business,  or  p.  84. 

CHARTER. 

1.  It  is  no  violation  of  a  charter,  which  contains  a  clause  prohibiting  the  exercise  of 
banking  powers,  to  receive  money  on  deposit  State  v.  Urbana  fr  Champaign 
Mut.  Ins.  Co.  460. 

2.  An  insurance  company  does  not  forfeit  its  charter  because  of  non-user  by  refusing 
to  insure  against  extra  hazardous  risks.     Ibid. 

See  Powers,  or  p.  802. 

COMMISSION. 
See  Representation,  or  p.  302. 

COMMISSION  MERCHANTS. 
See  Representation,  or  p.  202. 

COMPLETED  CONTRACT. 
See  Contract  to  Insure. 

CONCEALMENT. 
See  Fraud  and  Misrepresentation  ;  Waiver,  or  p.  13. 
vol.  n.  62 
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CONDITIONS. 
A  condition  in  a  fire  insurance  policy,  that  if  the  insured  refuse  or  neglect  to  palmy 
assessment  made  upon  his  premium  note  by  the  company,  is  valid ;  and  its  brad 
avoids  the  policy.    Beadle  v.  Chenango  County  Mut.  Ins.  Co.  201 . 

CONSEQUENTIAL  LOSS. 
See  Profits,  or  pp.  188,  514,  666. 

CONSIGNMENT  OF  GOODS. 
See  Representation,  or  p.  202. 

CONTIGUOUS  BUILDINGS. 
See  Warranty,  or  p.  785. 

CONTIGUOUS  MAGISTRATE. 
See  Notice  of  Loss,  or  p.  50. 

CONTRACT  TO  INSURE. 

1.  Where  insurers  contract  to  deliver  a  policy  covering  specific  property,  and  a  polkr 
be  delivered  (though  not  formally  accepted)  variant  from  the  contract,  and  a  los 
occur  within  the  insurance  contracted  for,  a  court  of  equity  will  grant  relief  accord- 
ing to  the  contract  agreed  on.    Franklin  Fire  Ins,  Co.  v.  Hewitt,  202. 

2.  Where  a  parol  agreement  was  made  with  the  president  of  an  insurance  company  to 
insure  the  buildings  of  the  assured,  and  the  president  made  a  brief  memorandum 
of  the  terms  of  the  agreement  upon  the  application  book  of  the  company,  but  bo 
policy  was  made  out  pursuant  to  such  agreement,  because  the  assured  gave  notice 
to  the  company  that  he  wished  to  have  the  risk  differently  apportioned,  and  no 
premium  was  paid  or  secured,  nor  was  the  premium  charged  to  the  assured ;  and 
the  assured  was  notified  that  he  must  come  to  the  office  and  settle  the  business  or 
the  company  would  not  consider  itself  liable  in  case  of  loss,  but  the  assured  did 
not  call,  nor  did  he  pay  or  secure  the  premium :  Held,  that  the  parol  agreement  to 
insure  was  not  a  consummated  contract,  and  that  the  company  was  not  liable  for  a 
loss  which  subsequently  occurred.    Sandford  v.  Trust  Fire  Ins.  Co.  400. 

3.  Whether  a  parol  agreement  to  insure  is  valid  by  the  law  of  the  state —  Qmart 
Ibid.    See  note,  p.  405. 

See  Damages,  or  p.  36. 

COTTON. 
See  Increase  of  Risk,  or  p.  758. 

CUSTOM  AND  USAGE. 
See  Reinsurance,  or  p.  579 ;  Usage,  or  p.  214. 

DAMAGED  GOODS. 
See  Damages,  or  p.  489. 

DAMAGES. 
1.  Agreement  to  insure.  —  The  defendant  agreed  to  insure  certain  books  consigned  to 
him  by  the  plaintiff,  but  failed  to  do  so,  and  a  large  portion  of  them  were  destroyed 
by  fire  while  in  the  defendant's  possession.  In  an  action  for  the  breach  of  contract 
to  insure,  held,  that  the  measure  of  damages,  in  the  absence  of  proof  of  usage,  was 
the  value  of  the  books.    Ela  v.  French,  36. 
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2.  Mode  of  Ascertaining.  —  In  an  action  for  the  loss  of  a  cotton-mill  and  machinery,  the 
insured  is  entitled  only  to  indemnity  for  his  actual  loss ;  one  mode  of  determining 
which  is  to  ascertain  the  cost  of  setting  up  new  machinery  in  the  mill,  and  deduct 
tbe  difference  between  the  value  of  the  old  machinery  as  it  was  when  destroyed  and 
the  new  as  it  is  when  erected];  but  there  is  no  fixed  rule  as  to  the  proportion  to  be 
deducted.    Vance  v.  Foster,  68. 

3.  Auction.  —  Where  defendants,  sued  on  a  policy  of  fire  insurance  underwritten  by 
them,  are  shown  to  have  consented  that  the  property  damaged  by  the  fire  should  be 
sold  at  auction,  the  price  at  which  it  was  sold  is  a  proper  criterion  by  which  to 
estimate  the  damage  of  the  insured.  Henderson  v.  Western  Marine  fr  Fire  Ins. 
Co.  396. 

4.  Jury.  —  In  all  cases  where  no  rule  of  damages  is  established  by  law,  the  jury  are 
to  decide  upon  the  question,  and  to  their  decision  there  can  be  no  legal  exception. 
Brinley  v.  National  Ins.  Co.  471. 

5.  Damaged  Goods.  —  Where  goods  insured  against  fire  are  destroyed,  the  insurer  is 
bound  to  pay  their  value  at  the  time  of  the  loss ;  if  damaged  only,  he  is  bound  for 
the  damage  between  their  value  in  their  sound  and  damaged  condition.  Where  the 
goods  are  so  much  damaged  as  not  to  be  salable  in  the  ordinary  mode,  a  fair  sale 
at  auction  made  by  the  assured,  after  reasonable  notice  to  the  insurers,  or  with  their 
knowledge,  may  be  considered  by  a  jury  in  estimating  the  damage,  and  in  ascer- 
taining the  amount  of  the  indemnity  ;  but  the  price  for  which  such  damaged  goods 
were  sold  at  auction  by  the  assured,  without  notice  to,  or  knowledge  by,  the  in- 
surers of  the  sale,  is  not  sufficient  evidence  of  the  value  of  the  goods  in  their  dam" 
aged  conditipn.    Hoffman  v.  Western  Marine  fr  Fire  Ins.  Co.  489. 

6.  Actual  Damage.  —  The  measure  of  damages,  in  an  action  on  a  fire  insurance  pol- 
icy, is  the  actual  damage  done  by  the  fire,  not  exceeding  the  amount  of  the  in- 
surance.   Ellmaker  v.  Franklin  Fire  Ins.  Co.  519. 

7.  Partial  Loss.  —  In  cases  of  fire  insurance,  the  assured  is  entitled  to.  recover  the 
amount  of  the  real  loss  sustained  by  him,  if  it  be  within  the  amount  insured,  without 
distinction  between  a  partial  and  total  loss.  Therefore,  where  an  insurance  was 
effected  for  a  sum  above  three  fourths  the  real  valuation  of  the  property,  in  a  com- 
pany restricted  to  insurance  within  three  fourths  the  value,  and  a  total  loss  occurred 
exceeding  in  amount  the  sum  insured,  held,  that  the  assured  was  entitled  to  recover 
a  sum  equal  to  three  fourths  the  real  value  of  the  property.  Post  v.  Hampshire  Fire 
Ins.  Co.  559. 

8.  Mitigation  of  Damages.  —  A  contract  of  insurance  against  loss  is  one  of  indemnity. 
The  right  to  recover  is  commensurate  with  the  loss  actually  sustained.  Any 
evidence  conducing  to  show  the  loss  less  than  that  claimed  would  be  admissible. 
The  doctrine  relative  to  mitigation  of  damages  has  no  application  to  such  a  case 
Franklin  Fire  Ins.  Co.  v.  Hamill,  567. 

9.  Dutiable  Goods.  —  The  insurer  of  imported  dutiable  goods,  destroyed  before  the 
payment  of  tbe  duties,  is  liable  for  the  value  of  the  goods  as  if  the  duties  had  been 
paid ;  and  this  too  though  the  consignee  or  importer  has  executed  no  bond  or 
security  to  the  government.     Wolfe  v.  Howard  Ins.  Co.  576. 

See  Destruction  of  Buildings  to  stop  Fibb,  or  p.  186. 

DELIVERY. 
See  Alienation,  or  p.  9 ;  Contract  to  insure,  or  p.  202. 

DEPOSIT  NOTES. 
See  Insolvent  Companies  ;  Mutual  Companies,  or  p.  424. 
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DESCRIPTION. 
See  Leasehold  Interest,  or  p.  666 ;  Representation,  or  p.  427  ;  Warranty. 

DESTRUCTION  OF  BUILDING  TO  STOP  FIRE. 
Damages.  —  Where  insured  premises  and  goods  were  destroyed  under  orders  by  tbe 
municipal  authorities  to  stop  the  course  of  a  fire,  and  the  owners  obtained  a  judg- 
ment in  damages  against  tbe  corporation  less  in  amount  than  the  sum  insured,  kdd, 
that  the  insurers  were  liable  for  the  residue.    Pentz  v.  jEtna  Ins.  Co,  1 86. 

DISTANCE  OF  BUILDING. 

1 .  Opinion.  —  The  answer  to  an  inquiry  as  to  the  distance  of  other  buildings  stated. 
"  East  side  of  the  block,  small  one  story  sheds,  and  could  not  endanger  tbe  building 
if  they  should  burn."  Held,  that  if  this  opinion  was  honestly  entertained,  it  would 
not  be  a  misrepresentation  avoiding  the  policy,  although  the  fire  was  in  fact  com- 
municated through  one  of  the  sheds.    Dennison  v.  Thomaston  Mat.  Ins.  Co.  87. 

2.  Warranty.  —  In  an  application  for  insurance,  referred  to  in  the  policy  as  forming 
part  thereof,  the  marginal  inquiry  in  relation  to  the  premises  was  in  these  words : 
"  How  bounded,  and  distance  from  other  buildings,  if  less  than  ten  rods,  and  for 
what  purpose  occupied,  and  by  whom  1 "  The  answer  stated  the  nearest  buildings 
on  the  several  sides  of  the  insured  premises,  but  did  not  state  all  the  buildings 
within  ten  rods.  Held,  that  such  answer  was  not  a  warranty  that  there  were  no 
other  buildings  within  that  distance  than  those  mentioned.  Gates  v.  Madison 
County  Mut.  Ins.  Co.  785. 

3.  It  seems,  that  such  an  inquiry  calls  only  for  a  statement  of  the  nearest  buildings 
within  ten  rods,  and  not  for  all  the  buildings  within  that  distance.  At  all  events, 
if  the  applicant  understands  and  answers  the  inquiry  in  that  sense,  and  the  in- 
surers accept  the  application  and  issue  the  policy,  they  cannot,  after  a  loss,  resist 
the  payment  thereof  on  the  mere  ground  that  the  answer  was  not  full.     Ibid. 

See  Fraud  and  Misrepresentation,  or  pp.  276,  389. 

DOUBLE  INSURANCE. 

1.  The  circumstances  attending  the  insurance  in  this  case  held  admissible  to  show 
that  there  was  not  a  double  insurance.     Staceyv.  Franklin  Fire  Ins.  Co.  108. 

2.  Finding  of  Jury.  —  Where  a  party  obtained  from  two  different  insurance  compa- 
nies a  policy  of  insurance  for  the  same  stock  of  goods ;  and  by  one  policy  (to 
wit),  the  one  obtained  from  the  defendants,  it  was  expressly  stipulated,  "  that  in 
case  the  buildings  or  goods  herein  mentioned  have  been  already,  or  shall  be  here- 
after, insured  by  any  policy  issued  from  this  office,  or  by  any  agent  for  this  office,  or 
by  any  other  insurance  company,  or  by  any  private  insurers,  such  other  insurance 
must  be  made  known  to  this  office,  and  mentioned  in  or  indorsed  on  this  policy ; 
otherwise  this  policy  to  be  void."  Held,  first,  that  the  question  of  whether  the 
stock  of  goods  described  in  this  policy  was  the  same  as  those  described  and  cov- 
ered by  the  policy  in  the  Charleston  Insurance  Company,  was  a  question  properly 
for  the i jury,  and  their  finding  will  not  be  disturbed.  Neve  v.  Columbia  Ins.  Co. 
147. 

3.  Secondly.  It  was  held,  that  the  policy  of  insurance  obtained  from  the  defendant! 
was  void,  by  the  terms  of  the  policy.  It  having  been  obtained  by  fraud  and  misrep- 
resentation.   Ibid. 

4.  Notice. — Plaintiffs,  who  were  grocers,  had  two  policies  of  insurance  on  their  stock 
in  trade.  Having  subsequently  purchased  the  stock  of  another  grocer,  which  had 
been  insured  by  the  defendants,  tbey  removed  their  own  stock  to  the  establishmeat 
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of  their  vendor,  whose  policy  had  been  transferred  to  them  with  the  consent  of  the 
defendants.  Plaintiff*  also  obtained  from  their  own  insurers  transfers  of  the  poli- 
cies on  the  stock  in  their  former  establishment  to  the  same  stock  in  the  store  to 
which  they  removed.  The  policies  contained  the  usual  clause  requiring  notice  to 
the  insurers,  and  an  indorsement  on  the  policy  of  any  other  insurance  elsewhere  on 
the  same  stock  on  pain  of  forfeiture.  Plaintiffs  omitted  to  notify  defendants  of 
the  two  insurances  previously  existing  on  their  stock.  The  stock  being  injured  by 
fire,  in  an  action  against  defendants,  held,  that  by  consenting  to  the  transfer  of  the 
policy  to  the  plaintiffs,  defendants  became  the  insurers  of  the  stock  in  trade  of  the 
former  in  the  store  to  which  they  removed,  which  stock  consisted  of  the  goods  orig- 
inally covered  by  their  policy,  and  of  the  plaintiffs'  stock  in  their  former  store ; 
that  the  latter  were  bound  to  give  defendants  notice  of  the  two  insurances  previ- 
ously existing  on  their  stock,  and  that,  having  failed  to  do  so,  they  could  not  re- 
cover.    Walton  v.  Louisiana  Marine  fc  Fire  Ins.  Co.  196. 

5.  What.  —  Double  insurance  occurs  only  when  the  second  insurance  is  upon  the 
same  property  precisely  as  that  covered  by  the  first  Therefore,  in  the  case  of  an 
insurance  in  the  sum  of  $1,000  on  fixtures,  and  $3,000  on  stock,  and  another  insur- 
ance of  $5,000  on  fixtures  and  stock  as  one  parcel,  a  double  insurance  has  not  been 
effected.    Howard  Ins.  Co.  v.  Scribner,  281. 

6.  Recovery.  —  The  amount  of  recovery  on  the  first  policy  in  such  case,  held  not  to  be 
affected  by  the  existence  of  the  second  policy.    Ibid. 

See  Prior  and  Subsequent  Insurance,  or  p.  72. 

EQUITABLE  INTEREST. 
See  Insurable  Interest,  or  pp.  153,  466. 

EQUITY. 

1 .  The  court  of  chancery  has  jurisdiction  to  compel  a  specific  performance  of  an 
agreement  to  execute  a  policy  of  insurance,  or  to  compel  payment  in  case  of  loss. 
Carpenter  v.  Mut.  Safety  Ins.  Co.  505. 

2.  Alienation.  —  The  assured  having  transferred  an  undivided  interest  in  the  property 
assured,  and  the  defendants  having  consented  that  the  insurance  should  remain 
good  to  the  assured  and  his  alienee,  and  the  alienee  being  entered  upon  their 
books  as  a  member  of  the  company,  and  the  policy  not  having  been  assigned :  Held, 
a  proper  case  for  the  interference  of  a  court  of  equity  on  the  part  of  the  assured  and 
alienee.    Bodle  v.  Chenango  Co.  Mut.  Ins.  Co.  794. 

See  Contract  to  insure. 

ESTOPPEL. 

1 .  Acceptance  of  Notice.  —  Though  the  insured  might  be  concluded  by  the  acceptance 
of  a  policy  variant  from  that  contracted  for,  yet  when  it  appears  that  such  a  policy 
was  received  by  a  clerk,  and  its  terms  were  not  known  until  after  a  loss,  an  accept- 
ance will  not  be  inferred,  and  the  insured  will  not  be  concluded  by  the  policy. 
Franklin  Fire  Ins.  Co.  v.  Hewitt,  202. 

2.  An  objection  to  the  organization  of  the  company  held  untenable.  Brouwer  v.  Hill, 
609 ;  Brouwer  v.  Appleby,  593 ;  Trumbull  County  Ins.  Co.  v.  Horner,  800. 

3.  Assessment.  —  An  insurance  company,  by  making  an  assessment  on  a  premium 
note  with  knowledge  of  a  misrepresentation  made  by  the  assured  in  his  application, 
will  be  estopped  to  allege  the  fact  in  an  action  on  the  policy.  Frost  v.  Saratoga 
Mut.  Ins.  Co.  en. 
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EVIDENCE. 

1.  The  production  by  a  corporate  body  of  its  act  of  incorporation,  and  proof  of  n» 
under  it,  afford  presumptive  evidence  of  a  full  compliance  with  all  the  prerequisite* 
of  the  statute  essential  to  give  operation  and  effect  to  its  several  provisions  and  cat- 
ditions.     People  v.  Beigler,  380. 

2.  Declarations  of  Agent.  —  In  an  action  by  a  mutual  insurance  company  on  a  pre- 
mium note,  held,  that  declarations  of  an  agent  of  the  company  as  to  when  the  com- 
pany would  take  risks,  were  not  admissible  in  defence.  Held,  also,  that  similar  dec- 
larations of  the  president  of  the  company  to  the  agent,  at  the  time  of  his  appoint- 
ment, were  not  admissible.     Hackney  v.  Alleghany  County  Mut.  Ins.  Co.  494. 

3.  Affidavit.  —  The  defendant  gave  in  evidence  an  affidavit  of  the  plaintiff*  to  show 
that  the  latter  had  been  guilty  of  false  swearing.  Held,  that  the  affidavit  did  not 
thereby  become  evidence  against  the  defendant  of  other  matters.  Howard  v.  City 
Fire  Ins.  Co.  539. 

4.  Parol  evidence  of  an  agreement  by  the  president  of  a  mutual  company  to  give  up  a 
premium  note  at  the  end  of  the  time  it  had  to  run  is  inadmissible;  and  a  promise 
made  by  the  president  when  the  note  fell  due  to  give  it  up,  is  also  unavailing. 
Brouwer  v.  Appleby ,  593. 

5.  The  affidavit  of  the  assured,  made  in  pursuance  of  the  requirements  of  the  pohcv, 
and  his  examination  before  the  company's  agent,  after  being  introduced  into  court 
without  objection,  are  proper  evidence  for  the  consideration  of  the  jury  as  to  the 
amount  of  the  loss.    Moore  v.  Protection  Ins.  Co.  758. 

6.  The  verbal  representations  of  the  insured  to  the  surveyor,  at  the  time  of  making  the  sur- 
vey, not  proper  to  be  detailed  to  the  jury  in  an  action  of  covenant  on  the  polkj, 
under  the  issue  in  this  case.    Kentucky  Ins.  Co.  v.  Southard,  765. 

See  Usage,  or  p.  214. 

EXAMINATION  OF  ASSURED. 
Second  Examination.  —  Where  it  was  made  a  condition  of  a  policy  of  insurance,  that 
in  case  of  loss,  the  assured  shall,  if  required,  submit  to  an  examination  under  oath 
by  the  agent  or  attorney  of  the  company,  and  answer  all  questions  touching  their 
knowledge  of  anything  relating  to  such  loss  or  damage,  or  to  their  claim  therefor, 
and  subscribe  such  examination,  the  same  being  reduced  to  writing ;  if  such  exam- 
ination be  once  made  and  completed,  the  assured  cannot  be  required  by  the  com- 
pany to  submit  to  a  further  examination  under  oath  afterwards,  although  at  the 
time  of  making  the  oath  he  may  have  assented  to  a  further  and  future  examination. 
Moore  v.  Protection  Ins.  Co.  758. 

EXECUTION. 
See  Attachment,  or  p.  291. 

FALSE  REPRESENTATION. 
See  Fraud. 

FALSE  SWEARING. 
See  Evidence,  or  p.  540 ;  Fraud,  or  p.  56 ;  Plsadino  and  Practice,  or  p.  698. 

FORMAL  DEFECTS. 
A  policy  of  insurance  from  said  company  is  not  avoided  by  any  formal  defects  in  the 
title  deed  of  the  assured,  which  might  be  corrected  in  a  court  of  equity.    Stcift  v. 
Vermont  Mut.  Fire  Ins.  Co.  466. 
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FORTHWITH. 
See  Notice  of  Loss,  or  pp.  405,  641. 

FRAUD  AND  MISREPRESENTATION. 

1 .  False  Swearing.  — A  policy  contained  the  condition  that  all  fraud  or  false  swear- 
ing should  cause  a  forfeiture  of  the  insurance.  Held,  That  the  condition  had  refer- 
ence to  fraud  in  the  preliminary  proofs  only.  Ferris*  v.  North  American  Fire  2ns. 
Co.  56. 

2.  A  reference  will  not  be  ordered  in  an  action  on  a  policy  of  insurance,  where  the 
defence  is  fraud  on  the  part  of  the  insured.  In  such  case  parties  are  entitled  to  a 
trial  by  jury.    Levy  v.  Brooklyn  Fire  Ins.  Co.  93. 

3.  False  Swearing.  —  Under  a  policy  of  insurance,  which  provided  that  if  there  should 
be  any  false  swearing  on  the  part  of  the  assured,  he  should  forfeit  all  claim  to  the 
policy,  a  failure  by  the  latter  to  sustain  his  affidavit,  by  direct  evidence,  to  the 
amount  claimed,  will  not  be  considered  as  proof  of  his  having  sworn  falsely,  and 
thereby  forfeit  the  insurance.  In  open  policies,  it  is  often  extremely  difficult  to 
prove  the  actual  value  of  the  goods  lost ;  it  suffices  to  show  by  testimony  the  great 
probability  of  the  truth  of  the  affidavit ;  and  in  weighing  this  testimony,  the  char- 
acter of  the  assured,  as  well  as  the  credibility  of  the  witnesses,  must  be  considered. 
Marckesseau  v.  Merchants*  Ins.  Co.  166. 

-4.  Distance  of  Buildings.  —  The  conditions  annexed  to  a  policy  issued  by  a  mutual 
insurance  company,  after  providing  that  all  applications  for  insurance  should  be 
in  writing  according  to  the  printed  forms  prepared  by  the  company,  further  pro- 
vided that  the  application  should  state  the  relative  situation  of  the  building  insured 
in  respect  to  all  other  buildings  standing  within  ten  rods,  and  that  any  misrepre- 
sentation or  concealment  in  the  application  should  render  the  policy  void.  The 
printed  form  of  application  prepared  by  the  company  and  used  by  the  assured,  con- 
tained a  note  in  the  margin  thus :  "  Relative  situation  as  to  other  buildings,  dis- 
tance from  each,  if  less  than  ten  rods ; "  and  in  the  blank  opposite  to  this,,  the 
assured  inserted  a  description  of  five  buildings  which  stood  within  the  distance 
specified,  but  omitted  to  mention  several  others  standing  within  the  same  distance. 
Held,  that  the  omission,  however  innocent,  was  fatal  to  the  policy ;  and  this,  whether 
material  to  the  risk  or  not.     Burritt  v.  Saratoga  County  Ins.  Co.  276. 

5.  In  an  action  on  a  policy  of  insurance  covering — in  $750  each  —  a  mill  and  ma- 
chinery, it  appeared  that  there  was  a  provision  requiring  the  assured  to  state  the 
location  of  the  property  and  its  relative  situation  to  other  buildings,  and  its  dis- 
tance from  them  if  less  than  ten  rods ;  also  all  incumbrances,  and  the  estate,  if  less 
than  a  fee,  of  the  assured.  Held,  that  an  omission  to  state  the  distance  of  a  build- 
ing within  ten  rods  avoided  only  the  insurance  upon  the  mill,  and  did  not  avoid 
that  on  the  machinery.  Trench  v.  Chenango  County  Mut.  Ins.  Co.  384.  [This  case 
is  denied  to  be  law  in  Koontz  v.  Hannibal  Savings  Assoc.  42  Mo.  126.    See  also 

Wilson  v.  Herkimer  County  Ins.  Co.  6  N.  Y.  53 ;  Smith  v.  Empire  Ins.  Co.  25  Barb. 
497  ;  Brown  v.  People's  Ins.  Co.  11  Cush.  280.] 

6.  Evidence. — In  an  action  on  a  policy  of  insurance,  effected  on  account  of  the 
plaintiffs  by  an  agent,  testimony  to  prove  that  the  latter,  who  had  a  policy  for  his 
own  benefit  on  goods  in  the  same  building,  designedly  set  fire  to  the  building,  is 
inadmissible,  where  it  is  neither  alleged  nor  proved  that  they  were  in  any  way  privy 
to  the  act.     Henderson  v.  Western  Marine  fr  Fire  Ins.  Co.  396. 

7.  Nor  will  the  record  of  a  suit  between  the  agent  and  the  defendants,  on  his  own 
policy,  be  admissible  to  prove  fraud  and  false  swearing  on  the  part  of  the  plaintiff 
in  the  latter  suit,  or  to  show  what  portion  of  the  property  insured  belonged  to  the 
plaintiffs  in  the  action  in  which  it  is  offered  in  evidence.    Ibid. 
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8.  False  Swearing.  — Where  in  an  action  on  a  policy  of  insurance  containing  the 
usual  condition,  that  if  there  be  any  fraud  or  false  swearing,  all  claim  under  nv 
policy  shall  be  forfeited,  there  is  a  difference  between  the  amount  of  loss  swori » 
by  the  insured  in  his  account  presented  to  the  insurers  and  that  proved  on  the 
trial,  such  difference  is  not  conclusive  evidence  of  fraud  and  false  swearing ;  bat 
the  burden  of  proving  that  the  difference  was  the  result  of  error,  and  not  of  inten- 
tion to  defraud  the  insurers,  is  on  the  plaintiff,  and,  in  the  absence  of  any  satis- 
factory explanation,  it  must  be  considered  as  imposing  on  the  insured  a  forfeiture 
of  all  claim  under  the  policy.  Hoffman  v.  Western  Marine  fr  Fire  Ins.  Co.  481. 
Use  of  Lamps.  —  If  the  applicant  represent  that  lamps  are  not  used  in  the  boot- 
ing proposed  to  be  insured,  a  cotton  factory  in  this  case,  and  the  fact  is  that  lamps 
were  suspended  and  occasionally  used  there  when  needed,  the  policy  would  not  take 
effect.     Clark  v.  Manufacturers*  Ins.  Co.  520. 

10.  When  representations  are  made  or  adopted,  the  denial  in  them  of  a  material  fret, 
such  as  here,  that  any  lamp  was  used  in  the  picking-room,  where  one  or  more  were 
in  truth  used,  makes  the  policy  void,  not  only  for  misrepresentation,  but  misde- 
scription and  concealment.    Ibid.  537.  . 

11.  No  Questions. —  But  the  relation  of  the  parties  seems  entirely  changed,  if  the 
insurer  asks  no  information  and  the  insured  makes  no  representations.  We  think 
that  the  governing  test  must  be  this :  It  must  be  presumed  that  the  insurer  has, 
in  person  or  by  agent,  in  such  a  case,  obtained  all  the  information  desired  as  to 
the  premises  insured,  or  ventures  to  take  the  risk  without  it,  and  that  the  insured, 
being  asked  nothing,  has  a  right  to  presume  that  nothing  on  the  risk  is  desired 
from  him.    Ibid.  538. 

12.  Incumbrances.  —  A  failure  to  express  in  the  policy  the  incumbrances  on  the  prem- 
ises avoids  the  policy  by  the  express  terms  of  the  charter.  Addison  v.  Kentucky 
Ins.  Co.  554. 

13.  Mortgage. — A  failure  on  the  part  of  the  assured  to  disclose  the  existence  of  a 
mortgage  on  the  property,  is  not  a  circumstance  material  to  the  risk,  and  will  not 
avoid  the  policy.    Delahay  v.  Memphis  Ins.  Co.  665.    See  note  p.  666. 

14.  Bond  for  Deed.  —  Where  a  mutual  fire  insurance  company  were  entitled  to  hen 
on  all  property  insured  by  them,,  and  where  one  condition  of  the  insurance  was, 
that  if  the  representations  made  by  the  applicant  for  insurance  were  materialr/ 
false,  the  policy  should  not  cover  the  loss ;  and  where  the  insured,  in  his  applica- 
tion, stated  that  he  was  the  owner  of  the  building  insured,  when  he  bad  onlj  *  * 
bond  for  a  deed  of  it  upon  the  performance  of  certain  conditions,  which  have  never 
been  performed ;  it  was  held,  that  the  company  was  not  liable  to  pay  for  a  loss  by 
fire,  otherwise  within  the  policy.    Brown  v.  Williams,  693. 

15.  False  Swearing.  —  The  fact  that  the  assured  in  his  affidavit  estimated  the  value 
of  the  goods  consumed  at  $2,800,  and  the  jury  returned  a  verdict  for  $1,853  only, 
is  not  such  evidence  of  fraud  and  false  swearing  as  would  justify  the  court  in 
granting  a  new  trial.    Moore  v.  Protection  Ins.  Co.  758. 

GAMBLING  ESTABLISHMENT. 
See  Occupation  of  Premises,  or  p.  192. 

GUNPOWDER. 
See  Hazardous  Trades  or  Business,  or  p.  38. 

HAZARDOUS  TRADES  OR  BUSINESS. 
1 .  Change  of  Occupation.    An  insurance  was  effected  on  an  undivided  half  of  a  paper- 
mill,  and  of  the  machinery  therein.    Afterwards  the  rag-cutter  and  duster  were 
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•  displaced,  and  a  pair  of  millstones  for  grinding  grain  were  substituted,  bnt  the 
building  and  machinery  in  other  respects  remained  unchanged.  The  fire  arose 
from  a  cause  other  than  the  change  in  occupation.  The  policy  contained  a  de- 
scription of  risks  in  classes  denominated  hazardous,  extra  hazardous,  and  those 
mentioned  in  a  memorandum,  which  would  be  insured  at  special  rates,  and  in  this 
memorandum  were  mentioned  grist-mills  and  paper-mills.  It  also  contained  a  con- 
dition that  the  insurance  should  be  void  if  the  building  insured  should  be  put  to  a 
use  denominated  hazardous  or  extra  hazardous : 

Held,  1st,  That  the  contract  amounted  to  a  warranty  that  the  building  should  con- 
tinue to  be  a  paper-mill,  but  that  by  the  introduction  of  the  millstones  the  charac- 
ter of  the  building  was  not  changed  ;  it  was  a  paper-mill  still. 

2d,  That,  admitting  the  use  of  the  millstones  to  have  increased  the  risk,  as  the  policy 
had  expressly  provided  that  putting  the  building  to  a  use  denominated  hazardous 
or  extra  hazardous  should  avoid  the  insurance,  and  had  not  provided  for  any  such 
consequences,  when  the  building  is  put  to  a  use  described  in  said  memorandum,  it 
could  not  have  been  the  intent  of  the  contract  that  use  of  the  building  for  the  pur- 
poses mentioned  in  the  memorandum  should  affect  its  validity ;  and  as  the  fire  in 
this  case  arose  from  a  cause  within  the  risk  as  originally  taken,  assured  was  enti- 
tled to  recover.     Wood  v.  Hartford  Fire  Ins.  Co.  24. 

2.  Gunpowder.  —  Where  by  the  conditions  subjoined  and  referred  to,  in  a  policy  of 
insurance  upon  goods  against  fire,  it  is  declared  "  that  if  there  should  at  any  time 
be  more  than  twenty-five  pounds  weight  of  gunpowder  on  the  premises  insured,  or 
where  any  goods  are  insured,  such  insurance  should  be  void,  and  no  benefit  derived 
therefrom,"  the  deposit  of  gunpowder  over  the  weight,  though  for  a  temporary  pur- 
pose, will  vacate  the  policy.     Faulkner  v.  Central  Fire  Ins.  Co.  38. 

3.  To  a  plea  alleging  such  a  breach  of  the  conditions  of  the  policy,  a  replication 
averring  that  the  powder  had  been  put  on  the  premises  without  the  plaintiff's  priv- 
ity, because  a  vessel  in  which  it  was  intended  to  ship  it  to  Windsor  had  sailed  with- 
out it ;  and  the  plaintiff  had  used  every  exertion  to  find  another  conveyance  with- 
out success ;  in  consequence  of  which  it  remained  on  the  premises  until  a  fire  broke 
out  which  eventually  consumed  the  plaintiff's  premises;  but  that  long  before  it 
reached  those  premises  the  gunpowder  was  removed,  and  thrown  into  the  harbor, 
and  no  loss  or  damage  occasioned  thereby  to  the  goods  insured,  —  was  held  bad  on 
demurrer.    Ibid. 

4.  Use  of  Building.  —  Where,  in  a  policy  upon  a  store  and  stock  of  dry  goods,  one  of 
the  conditions  protected  the  insurers  against  the  appropriating,  applying,  or  using 
the  store  for  keeping  or  storing  goods  of  a  hazardous  character :  Held,  that  the 
keeping  of  a  hazardous  article  for  sale  among  the  other  goods  was  not  an  infrac- 
tion of  that  condition.  Such  a  condition  is  merely  a  protection  against  appropri- 
ating the  store  for  a  depository  of  such  goods,  as  a  sole  principal  business.  Moore 
v.  Protection  Ins.  Co-  758. 

See  Increase  of  Risk. 

HUSBAND  AND  WIFE. 
See  Insurable  Interest,  or  pp.  64,  98. 

INCREASE  OF  RISK. 
1.  Hazardous  Trade.  —  The  plaintiffs  effected  a  policy  of  insurance  against  fire,  sub- 
ject (tiiler  alia)  to  the  following  condition :  "  In  the  insurance  of  goods,  &c.,  the 
building  or  place  in  which  the  same  are  deposited  is  to  be  described,  the  quantity 
and  description  of  such  goods,  also  whether  any  hazardous  trade  is  carried  on,  or 
any  hazardous  articles  deposited  therein ;  and  if  any  person  shall  insure  his  goods 
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or  buildings,  and  shall  cause  the  same  to  be  described  otherwise  than  they  reaDj 
are,  to  the  prejudice  of  the  company,  or  shall  misrepresent  or  omit  to  communicate 
any  circumstance  which  is  material  to  be  made  known  to  the  company,  in  order  to 
enable  them  to  judge  of  the  risk  they  have  undertaken,  or  are  required  to  under- 
take, such  insurance  shall  be  of  no  force."  Held,  that  this  condition  was  to  be 
referred  to  the  time  when  the  policy  was  effected,  and  that,  in  the  absence  of  fraud, 
neither  by  the  general  law  of  insurance  nor  by  such  condition,  was  the  policy 
avoided  by  the  circumstance  that  subsequently  to  the  effecting  of  the  policy  a  more 
hazardous  trade  had,  without  notice  to  the  company,  been  carried  on  upon  the 
premises.  Pirn  v.  Reid,  245.  But  see  note,  p.  266.  # 
2  The  general  principle  of  the  law  of  insurance  is,  if  the  risk  be  materially  increased 
by  the  act  of  the  insured,  and  it  cancels  the  loss,  that  avoids  the  policy.  Boat- 
wright  v.  jEtna  Ins.  Co.  507. 

3.  Specification  of  Hazards.  —  Where  in  a  policy  of  insurance,  a  specification  of  bat- 
ards  is  followed  by  a  provision  that  any  increase  of  risk,  within  the  control  of  the 
insured,  shall  vacate  the  policy ;  this  provision  is  not  restricted  by  the  previous 
specification  so  as  to  make  the  insurer  a  special  contractor  under  the  specification. 
Ibid. 

4.  Notice  of  any  material  change  in  the  use  of  the  property  insured  should  be  given  to 
the  company.    Clark  v.  Manuf.  Ins.  Co.  520. 

5.  Cotton.  —  Where,  in  a  policy  insuring  a  stock  of  dry  goods,  it  is  provided  that  the 
policy  shall  be  void,  if  the  risk  shall  be  increased  by  any  means  whatever  within 
the  control  of  the  assured,  or  if  such  building  or  premises  shall,  with  the  assent  of 
the  assured,  be  occupied  in  any  way  so  as  to  render  the  risk  more  hazardous  than 
at  the  time  of  insuring;  and  among  the  articles  denominated  hazardous  is  cotton  in 
bales  ;  —  yet  if  cotton  in  bales  is  merely  kept  for  sale  as  a  part  of  the  stock  of  dry 
goods,  it  does  not  vitiate  the  policy,  unless  the  jury  should  find  that  keeping  of 
such  cotton  increases  the  risk.     Moore  v.  Protection  Ins.  Co.  758. 

See  Hazardous  Trades  or  Bdsiness. 

INJUNCTION. 

Against  removing  Goods.  —  Where  by  the  terms  of  a  policy  of  insurance  the  in- 
surers are  authorized,  within  twenty  days  after  proof  of  loss,  to  elect  to  replace  the 
articles  lost  or  damaged  by  the  fire,  they  are  not  entitled  to  file  a  bill  for  an  injunc- 
tion, to  restrain  the  assured  from  removing  or  disposing  of  his  goods  until  after  the 
expiration  of  the  twenty  days ;  to  enable  them  to  take  an  inventory,  &c,  with  a 
view  to  such  election.  But,  upon  such  a  policy,  if  the  assured  should,  without  any 
sufficient  excuse,  refuse  to  permit  the  insurers  to  make  an  examination  of  the  goods 
saved  from  the  fire,  and  a  proper  scrutiny  as  to  the  alleged  loss,  it  would  be  proper 
evidence  to  submit  to  a  jury,  in  a  suit  brought  upon  the  policy  ;  and  it  would  au- 
thorize the  jury  to  presume  that  the  statement  of  the  loss  was  false  and  fraudulent. 
New  York  Fire  Ins.  Co.  v.  Delavan,  20. 

INSOLVENT  COMPANIES. 

1.  Premium  Notes.  —  In  an  action  upon  a  premium  note  by  a  mutual  insurance  com- 
pany, the  charter  of  which  provided  that  the  company  might  receive  in  advance  pre- 
mium notes  of  persons  intending  to  insure,  and  might  negotiate  such  notes  for  the 
purpose  of  paying  claims,  or  otherwise,  heldf  no  defence  that  the  company  had 
never  effected  any  insurance,  and  was  now  in  the  hands  of  a  receiver  ;  and  that  the 
defendant  must  pay  the  amount  of  his  note.    Ibid. 

2.  Fraud.  —  Nor  is  it  any  defence,  except  upon  the  ground  of  fraud,  that  influential 
persons  were  held  out  to  the  defendant  as  having  given  similar  notes,  who  had 
never  done  so.    Ibid. 
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3.  Security  Note.  —  An  action  was  brought  by  the  receivers  of  an  insolvent  insurance 
company  against  the  makers  of  a  negotiable  promissory  note,  given  in  pursu- 
ance of  the  twelfth  section  of  the  company's  charter  for  the  security  of  dealers. 
Held,  that  the  defendants  did  not  cease  to  be  liable  by  the  fact  that  the  company 
became  insolvent,  or  by  the  additional  fact  that  the  note  was  a  renewal  note,  past 
due  when  the  suit  was  instituted.      Hone  v.  Allen,  597. 

4.  Compensation.  —  The  agreement  of  the  company  being  to  allow  five  per  cent,  to  the 
makers  of  such  notes,  by  way  of  compensation,  this  must  be  allowed  up  to  the 
time  the  notes  pass  into  the  hands  of  the  receivers.    Ibid. 

5.  Renewal  notes  given  for  the  security  of  dealers  stand  upon  the  same  footing  as  the 
notes  given  at  the  organization  of  the  company,  and  are  supported  by  the  same 
consideration.    Hone  v.  Folger,  601. 

6.  It  is  no  defence  to  an  action  upon  such  a  renewal  note  that  the  defendants  made 
an  application  for  insurance  with  the  company  after  the  failure,  for  the  sake  of  re- 
ducing their  note,  and  that  the  company  refused  to  insure.    Ibid. 

7.  If  upon  the  maturity  of  a  note  given  for  the  security  of  dealers,  the  maker  gives  a 
renewal  note  for  the  same  amount,  not  deducting  the  amount  of  premiums  earned 
daring  the  time  in  which  the  first  note  was  current,  he  will  not  be  allowed  to  de- 
duct the  amount  afterwards  in  a  suit  upon  the  second  note  by  the  company's  re- 
ceivers in  insolvency.    Hone  v.  Ballin,  602. 

8.  Deduction.  —  The  maker  of  a  note  given  as  a  security  for  dealers  with  the  com- 
pany, is  entitled  to  have  deducted  therefrom  the  amount  of  premiums  which  the 
insolvent  company  has  debited  to  him,  upon  paying  the  same.  Merchants*  Mut.  Ins. 
Co.  v.  Leeds,  602. 

9.  Note.  For  what  given.  —  When  premium  notes  are  taken  subsequently  to  the  or- 
ganization of  the  company,  it  is  a  question  of  fact,  to  be  determined  by  the  charac- 
ter of  the  note  and  the  evidence,  whether  it  was  given  as  a  subscription  note,  to 
form  part  of  the  fund  for  the  security  of  dealers,  or  was  given  for  premiums  in  ad- 
vance, in  the  usual  course  of  business.    Merchants1  Mut.  Ins.  Co.  v.  Rey,  603. 

10.  Reinsurance.  — A  party  insured  in  a  company  which  reinsures  his  risk  in  another 
office  does  not,  in  case  of  the  insolvency  of  the  former,  upon  a  loss,  acquire  a  lien 
as  against  the  latter  upon  the  amount  due  on  the  contract  of  reinsurance.  Such 
reinsurance  fund  goes  to  the  creditors  generally  of  the  insolvent  company.  Herck- 
enrath  v.  American  Ins.  Co.  604. 

U.  Semble,  That  the  reinsurer  in  such  case  is  bound  to  pay  the  full  amount  that  the 
original  insurer  was  liable  to  pay,  and  not  merely  the  amount  he  did  pay.    Ibid. 

12.  Note.  Amount  of  Recovery. — Where  the  charter  of  a  mutual  insurance  company 
authorizes  such  company,  "  for  the  better  security  of  its  dealers,  to  receive  pre- 
mium notes  in  advance,  of  persons  intending  to  take  policies,  and  to  negotiate  such 
notes  for  the  purpose  of  paying  claims  or  otherwise,  in  the  course  of  its  business, 
and  to  pay  to  the  makers  of  such  notes  a  compensation,  not '  exceeding  five  per 
cent,  per  annum,  on  so  much  of  the  notes  as  exceeded  the  premiums  on  policies 
actually  taken ;  held,  that  a  note  taken  by  the  company  in  pursuance  of  its  charter 
for  premiums  in  advance,  was  valid  and  effectual  for  the  full  face  thereof,  although 
the  premiums  on  insurance  actually  received  by  the  maker  amounted  to  only  a 
part  of  such  note-    Deraismes  v.  Merchants'  Mut.  Ins.  Co,  606. 

13.  Failure  of  Consideration.  —  It  seems,  that  a  note  so  given  is  valid  by  force  of  the 
statute  authorizing  it  to  be  taken,  and  therefore  that  a  partial  failure  of  considera- 
tion cannot  be  set  up  to  defeat  a  recovery  of  the  full  amount.  But  if  a  considera- 
tion is  necessary,  the  concurrence  of  others  in  giving  similar  notes  for  the  purpose 
of  giving  a  credit  to  the  company  in  pursuance  of  an  agreement  entered  into  by  all 
the  makers,  the  contemplated  advantages  of  insurance  in  such  company,  and  the 
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compensation  authorized  to  be  paid  to  the  makers  on  such  an  amount  as  the  notes 
should  exceed  the  premiums  on  insurance  actually  taken,  constitute  a  sufficient 
consideration  to  uphold  such  a  note.    Ibid. 

14.  Evidence  that  other  persons  besides  the  defendant,  Hill,  gave  their  notes  to  the 
insurance  company  in  the  same  manner,  as  security  for  dealers,  about  the  same 
time  that  Hill  gave  his :  Held,  admissible  to  show  the  purpose  for  which  he  gave  his 
own  note,  in  connection  with  evidence,  both  that  one  of  the  objects  of  the  note  was 
to  constitute  votes  for  an  ensuing  election  of  trustees  of  the  company,  and  that  he 
was  a  trustee  at  the  time.    Brouwer  v.  Hill,  609. 

15.  Tlie  published  copy  of  the  annual  statement  was  properly  admitted  in  evidence  to 
prove  the  fact  of  publication.  And  whether  the  defendant,  Hill,  was  cognizant  of 
the  existence  and  contents  of  the  statement,  was  a  question  for  the  jury  on  the 
facts  proved.    Ibid, 

16.-4  security  note  received  by  the  company,  payable  to  the  maker's  order,  is  an  avail- 
able security  for  its  face  value  in  the  hands  of  a  receiver  of  the  company,  though 
the  note  be  not  indorsed  by  the  maker.    Ibid. 

17.  A  surrender  of  such  a  note  by  the  trustees,  without  consideration,  is  not  bind- 
ing.   Ibid. 

18.  The  receiver  may  sue  for  torts  committed  before  his  appointment.    Ibid. 

19.  The  verdict  of  the  jury,  that  the  note  in  question  was  given  as  a  security  for 
dealers,  and  not  as  a  premium  note,  on  an  open  policy  on  which  nothing  was  ever 
underwritten,  considered,  and  approved.    Ibid. 

20.  An  instruction  to  the  jury  to  the  following  effect  held  proper :  That  if  the  note  was 
given  to  enable  the  defendant,  Hill,  to  vote  at  the  ensuing  election  of  trustees,  and 
with  an  intent  and  expectation  on  his  part,  that  it  would  appear  in  the  annual 
statement  as  one  of  the  assets  of  the  company,  and  would  there  stand  among  die 
securities  given  for  the  protection  of  dealers ;  and  if  it  did  so  appear,  with  the 
defendant's  approbation,  or  with  his  subsequent  knowledge,  without  objection,  he 
had  no  right  to  withdraw  it    Ibid. 

21.  A  premium  note  being  taken  in  advance,  under  the  company's  charter,  for  the  better 
security  of  dealers,  and  the  company  being  authorized  to  negotiate  such  notes  for 
the  purpose  of  paying  claims  in  the  course  of  its  business,  held,  that  the  note  hi 
question  was  a  valid  security,  and  might  be  transferred  to  a  party  insured  in  the 
company  on  account  of  a  claim  for  a  loss.  Held,  further,  that  a  transfer  by  die 
president  of  the  company,  without  a  previous  resolution  of  the  board  of  directors 
authorizing  the  act,  was  valid ;  he  being  authorized  by  the  by-laws  to  make  con- 
tracts and  transact  the  ordinary  business  of  the  company.    AspinwaU  v.  Meyer,  613. 

See  Mutual  Companies,  or  p.  424. 

INSTRUCTIONS  TO  JURY. 
In  an  action  of  covenant,  where  the  plaintiff  was  not  entitled  to  recover  unless  he 
proved  that  the  property  insured  was  destroyed  by  fire ;  that  notice  of  the  loss,  and 
an  estimate  of  damage  sustained,  were  furnished  the  underwriter,  according  to  the 
terms  of  the  policy,  it  is  error  in  the  county  court  to  instruct  the  jury,  that  the 
plaintiff  is  entitled  to  recover,  in  such  a  form  as  to  take  from  them  the  considera- 
tion of  the  fact  —  when  the  fire  occurred,  and  assume  the  day,  or  that  notice  of  the 
disaster  was  forthwith  communicated,  and  a  particular  account  of  loss  furnished  to 
the  company.    Franklin  Fire  Ins.  Co.  v.  Hamill,  567. 

*  INSURABLE   INTEREST. 
1.  In  Louisiana  a  husband  has  an  insurable  interest  in  his  wife's  personal  property. 
Clarke  v.  Firemen' }s  Ins.  Co.  64. 
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2.  The  husband  of  one  of  several  joint  owners  of  real  estate  may  have  an  insurable 
interest  in  his  wife's  portion,  as  tenant  by  the  curtesy.  Franklin  Marine  fr  Fire 
Ins.  Co.  v.  Drake,  98. 

3.  In  such  case  he  may  recover  the  whole  amount  insured  to  him,  not  exceeding  the 
loss ;  and  not  merely  the  value  of  his  own  interest  in  the  premises.    Ibid. 

4.  Equitable  Interest.  —  The  plaintiff,  placing  the  policy  in  the  hands  of  a  third  party, 
to  "  assure  "  him,  by  consent  of  the  underwriters,  gave  to  the  third  party  only  an 
equitable  interest,  but  such  an  interest  as  a  court  of  law  will  recognize  for  the  pur- 
pose of  doing  justice  in  a  legal  proceeding.  Charleston  Ins.  $•  Trust  Co.  v.  Neve, 
153. 

5.  Value  of  Interest.  —  The  contract  of  insurance  is,  essentially,  one  of  indemnity; 
and  this  indemnity  must  be  adjusted  on  the  principle  of  replacing  the  insured,  as 
near  as  may  be,  in  the  situation  he  was  in  at  the  commencement  of  the  risk.  The 
amount  of  insurable  interest  is  the  market  value  of  the  articles  at  the  time  and  place 
of  the  commencement  of  the  risk ;  and  where  they  have  been  purchased  near  that 
time  and  place,  the  cost  to  the  assured  is  most  satisfactory,  though  not  the  only 
criterion  of  their  value.    Marchesseau  v.  Merchants*  Ins.  Co.  166. 

6.  Incumbrance.  —  According  to  the  original  plan  of  the  Mutual  Assurance  Society, 
as  developed  by  the  acts  of  1794  and  1795,  none  but  an  unincumbered  fee  simple 
estate  was  insurable ;  the  insurance  of  mortgaged  property  was  not  thereby  con- 
templated. In  1796,  declarations  were  made  for  assurance  in  the  Mutual  Assurance 
Society.  In  1798,  the  party  who  declared  for  assurance  died.  And  in  1821,  a  bill 
was  filed  by  the  society  against  his  widow  and  heir,  to  subject  the  property  insured 
to  sale  for  the  payment  of  certain  quotas,  which  had  been  required  in  1805  and 
1809,  and  succeeding  years  down  to  1820,  inclusive.  It  appearing  that  at  the  time 
of  the  insurance  the  property  was  under  mortgage,  and  the  lapse  of  time  being  also 
relied  on,  decreed  that  the  bill  be  dismissed.    Ingrains  v.  Mut.  Assur.  Society,  238. 

7.  An  equitable  estate  in  fee  simple  is  as  much  an  insurable  interest  in  buildings, 
against  fire,  as  an  absolute  legal  estate  in  Ice  simple,  whether  at  common  law  or 
within  the  act  incorporating  the  Vermont  Mutual  Fire  Insurance  Company.  Swift 
v.  Vermont  Mut.  Fire  Ins.  Co.  466. 

8.  By  the  term  less  estate  therein,  in  section  ten  of  the  act  incorporating  the  Ver- 
mont Mutual  Fire  Insurance  Company,  is  intended  estates  of  less  duration  than  es- 
tates in  fee  simple,  as  estates  in  fee  tail,  for  life,  for  years,  or  at  will.    Ibid. 

9.  Statement  of.  —  By  the  charter  of  the  Kentucky  and  Louisville  Mutual  Insurance 
Company,  they  may  insure  estates  held  by  fee  simple  title,  or  any  less  estate ;  but 
the  nature  and  extent  of  the  interest  insured  must  be  truly  set  forth.  Addison  v. 
Kentucky  Ins.  Co.  554. 

See  Alienation,  or  p.  60 ;  Notick  op  Loss,  or  p.  9. 

INTEREST. 

1.  When  allowed.  —  Where  there  is  no  doubt  as  to  the  amount  of  the  loss,  interest  is 
allowed  from  the  time  specified  in  the  policy ;  but  where  the  preliminary  proofs  are 
indefinite  in  this  particular,  interest  is  not  allowed.    McLaughlin  v.  Washington 

County  MtU.  Ins.  Co.  17. 

2.  Where  interest  is  properly  allowed,  the  verdict  will  not  for  that  cause  be  set  aside, 
but  the  plaintiff  will  be  allowed  to  remit.    Ibid. 

3.  Interest  is  not  necessarily  recoverable  on  a  policy  of  insurance,  although  the  loss 
be  not  paid  on  the  day  prescribed  by  the  policy,  unless  there  is  a  positive  stipula- 
tion to  pay  interest.     Oriental  Bank  v.  Tremont  Ins.  Co.  171. 

4.  In  the  absence  of  any  contract  to  pay  interest,  if  the  amount  payable  by  an  insur- 
ance company  is  attached  in  their  hands  by  a  trustee  process  in  favor  of  a  creditor 
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of  the  assured,  they  do  not  become  liable  to  paj  interest  daring  that  time,  if  they 
practise  no  delay  and  are  ready  to  pay  npon  being  discharged  from  the  trustee  pro- 
cess, although  they  use  the  funds  in  their  business.  Ibid. 
5  Charier.  —  Where  an  insurance  company  is  by  its  charter  authorized  to  lead 
money,  without  restriction  as  to  the  rate  of  interest,  it  does  not  work  a  forfeiture  of 
its  charter  to  receive  more  than  six  per  centum ;  and  when,  by  the  terms  of  in 
charter,  it  is  allowed  to  lend  npon  "  such  terms  "  as  the  directors  may  deem  ex- 
pedient, extra  interest  beyond  six  per  centum  can  be  collected  by  law.  Okis  ?. 
Urbana  fr  Champaign  Mut*  Ins.  Co.  460. 

See  Insurable  Interest. 

JOINT  TENANT. 
See  Insurable  Interest,  or  p.  98. 

JURY. 
See  Materiality. 

LEASEHOLD   INTEREST, 

1.  Description. — If  the  assured  describes  the  property  in  his  application  as  "bis 
buildings,"  this  is  not  a  warranty,  nor  is  it  material,  and  proof  that  he  is  tenaat 
for  a  year  will  satisfy  the  description.  Niblo  v.  North  American  fire  Ins.  Co. 
666. 

2.  Rents.  —  Such  tenant  has  an  insurable  interest  in  the  property,  but  he  can  recover, 
in  case  of  loss,  only  the  value  of  the  tenement  for  occupation  for  the  unexpired 
part  of  the  term.  He  cannot  recover  for  the  destruction  or  interruption  of  to 
business,  nor  for  the  loss  of  gains  and  profits,  however  certain,  unless  they  are 
expressly  insured.    Profits  must  be  insured  as  such.    Ibid. 

3.  A  leasehold  tenement  is  not  insurable  by  the  Mutual  Assurance  Company,  units 
at  least,  the  nature  of  the  title  be  described.     Mutual  Assur.  Co.  v.  Mohan,  672. 

4.  But  if  such  insurance  be  invalid,  the  insured  may,  in  the  absence  of  fraud,  recover 
back  his  premium  paid.    Ibid. 

LIGHTNINQ. 
Damage  caused  solely  by  lightning  is  not  covered  by  an  insurance  of  the  property 
damaged  against  losses  "  by  fire/'  or  "  by  reason  or  by  means  of  fire."    Kemnist* 
v.  Merrimack  Co.  Mut.  Ins.  Co.  288. 

LIMITATION  CLAUSE. 

1.  The  seventh  section  of  the  act  of  the  legislature  incorporating  the  Vermont  MamsJ 
Fire  Insurance  Company,  by  which  a  time  is  limited  for  commencing  actions 
against  the  company  for  losses  by  fire,  applies  to  a  case,  where  the  directors,  after 
examining  a  claim  for  loss,  wholly  disallow  the  claim ;  and  the  operation  of  thta 
section,  in  this  respect,  is  not  affected  by  the  statute  of  November  18,  1839,  wrnea 
specifies  the  time  for  payment  for  such  losses.  Button  v.  Vermont  Mut.  Put  iaa. 
Co.  387. 

2.  Therefore,  where  a  member  of  the  company,  residing  in  Windsor  county,  i 
a  loss  by  fire,  and  duly  notified  the  company  thereof,  and  the  directors,  after  i 
an  examination  of  his  claim,  wholly  disavowed  the  same,  and  notified  him  of  their 
determination  in  January,  and  more  than  sixty  days  before  the  next  term  of  the 
county  court  in  either  Washington  or  Windsor  county,  and  he  neglected  to  com- 
mence his  action  against  the  company  for  his  loss  at  the  next  terra  of  either  of  me 
said  courts,  it  was  held  that  his  right  of  action  was  barred  by  the  seventh 
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of  the  act  of  incorporation,  notwithstanding  he  was  not,  by  the  act  of  November 
18, 1839,  entitled  to  demand  payment  of  said  claim  until  a  time  subsequent  to  each 
of  said  terms.    Ibid. 

3.  Waiver.  —  Where  the  directors  of  the  Vermont  Mutual  Fire  Insurance  Company 
voted  to  disallow  a  claim  for  loss  by  fire,  under  a  policy  issued  to  two  persons  jointly, 
for  the  reason  that  one  of  the  claimants  had  been  indicted  for  setting  fire  to  the  build- 
ing burned,  and  immediately  gave  notice  of  their  determination  to  the  claimants, 
which  was  more  than  sixty  days  previous  to  the  then  next  stated  term  of  the  county 
court  in  Washington  county,  and  also  in  the  county  where  the  claimants  resided 
and  where  the  property  was  situated :  it  was  held,  that  the  action  for  the  loss  was 
barred,  under  the  act  of  incorporation  of  the  company,  by  not  being  commenced  to 
such  next  stated  term ;  notwithstanding  the  directors  subsequently,  and  after  the 
claim  was  so  barred,  voted  to  pay  to  the  claimant  who  was  not  so  indicted  one  half 
of  the  amount  of  the  whole  loss.     William*  v.  Vermont  Mut.  Fire  Ins.  Co.  622. 

4.  A  cause  of  action  upon  a  policy  of  insurance,  for  a  loss  by  fire,  which  has  been 
barred  by  suffering  the  time  limited  in  the  charter  of  the  insurance  company  for 
commencing  actions  to  expire,  is  not  capable  of  being  revived  by  an  acknowledg- 
ment, or  a  new  promise.  Ibid.  See  note,  p.  629;  Ketchum  v.  Protection  Ins.  Co* 
698. 

5.  Plea  relying  on.  —  A  policy  of  insurance  provided  that  no  action  should  be  sus- 
tained against  the  insurer  founded  thereon,  unless  brought  within  twelve  months 
after  the  cause  of  action  should  accrue ;  and  that  the  lapse  of  time,  in  case  of  such 
suit,  should  be  deemed  conclusive  evidence  against  the  validity  of  the  claim  set  up. 
Held,  that  a  plea  setting  up  such  provision  and  the  lapse  of  time  specified,  in  bar  of 
an  action  on  the  policy,  was  a  conclusive  answer  to  the  suit.  Cray  v.  Ilartfvrd  Fire 
Ins.  Co.  674. 

LOCOMOTIVE. 

1.  Under  the  act  of  1840,  ch.  85,  §  1,  a  person  is  entitled  to  recover  from  a  railroad 
corporation  damages  caused  by  fire,  though  the  fire  be  communicated  from  a  fire  in 
a  building  on  the  opposite  side  of  a  street  sixty  feet  wide,  which  latter  building  took 
fire  from  a  locomotive  owned  by  the  corporation.  Hart  v.  Western  R.  R.  Corpora- 
tion, 560. 

2.  The  fact  that  an  insurance  office  has  paid  a  loss  occurring  in  this  way,  will  not 
bar  an  action  by  the  owner  of  the  building  against  the  railroad  corporation  also. 
Ibid. 

3.  The  owner  of  the  building  in  such  case  becomes  trustee  of  the  insurance  office, 
and  the  latter,  by  indemnifying  the  former,  may  sue  the  railroad  in  the  former's 
name.    Ibid. 

MATERIALITY. 

1.  Jury. — Where  a  fact,  not  provided  for  by  a  warranty  on  the  face  of  the  policy,  is 
concealed,  it  cannot  affect  the  right  to  recover,  unless  material  to  the  risk,  when  it 
avoids  the  policy  on  the  ground  of  fraud,  or  of  its  having  misled  the  insurers ;  and 
in  all  such  cases  the  materiality  of  the  facts  concealed  or  misrepresented  must  be 
left  to  the  jury,  who  are  the  proper  judges  whether  the  risk  has  been  thereby  in- 
creased. Lyon  v.  Commercial  Ins.  Co.  192;  Gates  v.  Madison  Co.  Mut.  Ins.  Co. 
785. 

2.  The  party  assured  is  bound  by  the  representations  upon  which  the  policy  has  been 
issued,  in  those  cases  only  in  which  the  facts  represented  are  material,  unless  they 
are  expressly  war/anted  to  be  true,  and  so  become  necessary  conditions  in  the  con- 
tract.    Boardman  v.  N.  H.  Fire  Ins.  Co.  548. 

8.  And  this  is  the  case  whether  the  representations  are  contained  in  a  wrting  referred 
to  in  the  policy,  and  in  terms  made  a  part  of  it,  or  made  otherwise  than  in  such 
writing.    Ibid. 
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4.  Whether  a  misrepresentation  he  material  to  the  risk  or  not,  is  a  question  for  the 
jury.    Ibid. 

MISREPRESENTATION. 
See  Fraud  and  Misrepresentation;  Warranty. 

MORTGAGE. 

1.  B.,  mortgagor  of  the  premises,  insured  the  same  and  assigned  the  policy  to  K-,  tfce 
mortgagee,  as  security  for  the  mortgage  debt.  B.  subsequently  sold  the  property 
before  the  loss,  and  the  purchaser  now  made  an  application  —  the  company  having 
in  the  mean  time  become  insolvent  —  for  a  dividend  which  had  been  declared.  But 
the  application  was  dismissed  with  costs,  though  it  was  made  in  the  name  ai  JL 
Kip  v.  Mut.  Fire  Ins.  Co.  J99. 

2.  If  a  mortgagee  gets  his  interest  insured,  and  receives  the  amount  of  the  insurance 
under  his  policy,  it  does  not  affect  his  claim  against  the  mortgagor.  Wkile  t. 
Brown,  784. 

See  Alienation. 

MUTUAL  ASSENT. 
The  plaintiff  applied  to  the  defendants'  agent  for  a  policy  of  an  insurance  on  an 
academy  then  occupied  by  him.  He  paid  the  requisite  proportion  of  the  premium, 
executed  a  note  for  the  residue,  and  had  a  survey  made  according  to  the  regula- 
tions, at  his  own  expense,  all  of  which  was  laid  before  the  company,  and  referred  to 
its  executive  committee.  The  secretary  of  the  company  subsequently  wrote  to  the 
agent,  requiring  the  plaintiff  to  substitute  an  earthen-ware  stove-pipe  collar  for  his 
sheet-iron  one,  and  to  procure  the  assent  of  the  trustees  of  the  academy,  who  held 
the  title,  to  the  contract  of  insurance ;  6aying  that,  being  duly  certified  that  these 
things  were  done,  he  would  send  on  the  policy.  The  plaintiff  made  the  substifB- 
tion  and  procured  the  written  assent  of  the  trustees,  told  the  agent  what  bad  been 
done,  and  repeatedly  urged  him  to  call  at  the  plaintiffs'  house  and  attend  to  the 
matter.  The  agent  said  that  he  must'first  bring  him  the  paper  containing  the  writ- 
ten assent  of  the  trustees.  The  agent  being  requested  to  call  and  get  this,  promised 
to  do  so,  but  never  called  for  it.  Held,  that  the  policy  had  taken  effect  from  the 
time  of  the  notification  of  the  performance  of  the  requirements  of  the  secretary. 
Hamilton  v.  Lycoming  Mut.  Ins.  Co.  542. 

MUTUAL  COMPANIES. 

1.  Organization.  —  Members  of  a  mutual  company,  when  sned  by  the  company  on 
their  premium  notes,  cannot  object  to  the  organization  of  the  corporation.  Broutter 
v.  Appleby,  593  ;  Brouwer  v.  Hill,  609;  Trumbull  Co.  Mut.  Ins.  Co.  v.  Homer,  800. 

2.  Membership.  —  Every  owner  of  a  present  freehold  estate  in  property  which  has 
been  insured  in  the  Mutual  Assurance  Society  becomes  a  member  thereof,  accord- 
ing to  the  true  spirit  of  the  law  and  the  scheme  of  the  institution.  Shirley  v. 
Mutual  Assurance  Society,  299. 

3.  Where  a  husband  insures  property  in  the  Mutual  Assurance  Society  and  dies 
seized,  his  widow  takes  her  dower  interest  subject  to  the  Hen  of  the  society ;  but 
she  incurs  no  personal  responsibility  until  dower  is  assigned  her,  whereby  she  be- 
comes a  member,  and  then  only  for  such  quotas  and  premium  as  accrue  while  she 
remains  owner  of  the  dower  estate,  with  interest  and  damages  thereon.    Ibid 

4.  Two  tenements,  which  had  been  insured  in  the  Mutual  Assurance  Society,  de- 
scend, upon  the  owner's  death,  to  his  heirs,  and  are  assigned  to  his  widow  for  her 
dower.  The  widow  and  her  second  husband  sell  and  convey  her  life  estate.  And 
the  society  has  a  claim  for  quotas  accrued  after  the  death  of  the  first  husband ; 
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some  before  the  assignment  of  dower;  others  afterwards  and  before  the  sale  of  the 
life  estate ;  and  the  rest  since  that  sale.  It  has  also  a  claim  for  an  additional  pre- 
mium accrued  during  the  purchaser's  ownership.  Held,  1.  The  heirs  of  the  first 
husband  are  personally  responsible  for  what  accrued  after  his  death,  and  before  the 
assignment  of  dower.  2.  The  widow  and  her  second  husband  are  personally  liable 
for  what  accrued  afier  the  assignment' of  dower  and  before  their  sale.  3.  The 
purchaser  is  persoually  responsible  for  what  has  accrued  since,  and  for  no  more. 
4.  The  party  liable  for  any  principal  money  is  liable  for  interest  and  damages 
thereon.    Ibid, 

5.  The  Mutual  Assurance  Society  has  a  lien  upon  property  insured  therein  for  the 
principal  and  interest  due  the  society,  but  not  for  damages.  This  lien  is  effectual 
not  only  against  the  original  member,  but  against  all  persons  deriving  ownership 
from  him,  and  the  property  may  be  sold  to  satisfy  the  same.  Though  one  party 
has  the  estate  for  life  and  another  the  reversion,  the  lien  will  be  enforced  against 
the  tenement  insured  by  selling  the  whole  fee  simple  title  thereof,  and  the  whole  of 
the  tenement,  unless  from  the  nature  of  the  property  it  be  practicable  and  expe- 
dient to  lay  off  a  portion  thereof  for  sale.  Before  directing  such  sale,  however,  the 
respective  personal  liabilities  of  the  several  parties  chargeable  will  be  ascertained. 
And  if  the  tenant  for  life  advance  the  amount  chargeable  to  the  reversioner,  as 
well  as  what  is  chargeable  to  himself,  there  will  be  no  sale  of  the  reversion,  but  a 
lien  established  therein  for  reimbursement  of  the  amount  so  advanced,  with  inter- 
est, to  be  enforced  upon  the  falling  in  of  the  life  estate.    Ibid. 

6.  If  a  sale  take  place,  what  should  be  the  terms  as  to  cash  and  credit,  and  how  the 
deferred  instalments  should  be  divided.    Ibid. 

7.  Under  what  circumstances  a  lien  upon  two  tenements  insured  may  be  satisfied  by 
selling  only  one  of  them,  and  applying  the  proceeds  in  exoneration  of  the  other. 
Ibid. 

8.  The  deposit  notes  of  a  mutual  insurance  company  are  part  of  its  capital,  and  the 
directors  are  bound  to  call  in  a  sufficient  amount  on  them  to  pay  the  insured,  who 
are  losers  by  fire.    Bhinehart  v.  Alleghany  Co.  Mut.  Ins.  Co.  424. 

9.  Where  a  loss  by  fire  takes  the  entire  funds  of  the  company,  the  losers  have  an  imme- 
„    diate  vested  interest  in  the  effects  of  the  corporation.    If  the  notes  are  insufficient 

to  pay  all  the  losers,  then  the  whole  amount  of  the  notes  and  effects  of  the  com- 
pany, together  with  one  per  cent,  on  the  amount  of  the  property  insured  and  de- 
stroyed, must  be  called  in  by  the  directors,  and  divided  pro  rata  amongst  them. 
Ibid. 

10.  Lien.  —  The  lien  provided  for  by  the  charter  of  the  Indiana  Mutual  Fire  Insur- 
ance Company  expires  with  the  death  of  the  insured,  so  that  it  cannot  be  enforced 
against  his  heirs  for  losses  occurring  after  his  death ;  the  heirs  not  having  ratified 
or  confirmed  the  policy.    Indiana  Mut.  Fire  Ins.  Co.  v.  Chamberlain,  480. 

Pro  rata  adjustment.    See  p.  419. 

NEGLIGENCE. 

1.  Whether  Insurance  vitiated  by.  —  Insurers  are  responsible  for  a  loss  occasioned  by 
a  risk  insured  against,  notwithstanding  such  loss  may  be  attributable  to  the  negli- 
gence or  misconduct  —  not  amounting  to  barratry  —  of  the  assured  or  his  agents. 
St.  Louis  Ins.  Co.  v.  Glasgow,  317. 

2.  Where  a  steamboat  was  insured,  among  other  risks,  against  fire,  and  afterwards 
was  put  on  the  floating  dock,  for  the*  purpose  of  being  repaired,  and  while  in  the 
dock  was  burned,  and  such  burning  was  occasioned  by  the  carelessness  and  negli- 
gence of  the  workmen  having  the  boat  in  charge,  the  insurers  were  held  liable  for 
the  loss.    Ibid. 

vol.  n.  53 
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3.  In  an  action  on  a  policy  of  insurance  against  fire,  evidence  is  inadmissible  to  prove 
that  the  loss  occurred  through  the  negligence  of  an  agent  of  the  plaintiff.  Tk 
evidence  is  irrelevant.  The  underwriters  are  answerable  for  any  loss  occa«ioaei 
by  the  negligence  of  those  in  charge  of  the  property  insured.  But  the  negHpesee 
must  be  unaffected  by  any  fraud  or  design  on  the  part  of  the  insured.  Hendersm 
v.  Western  Marine  &  Fire  Ins,  Co.  396.  See  Chandler  t.  Worcester  Ins.  Co.* 
Cush.  828(1849). 

NOTICE  OF  LOSS. 

1.  Interest.  —  In  an  action  on  a  policy  of  insurance  against  fire,  the  plaintiff  on  the 
trial  must  show  that  he  had  an  insurable  interest  in  the  premises ;  but  it  is  not 
necessary  in  the  account  of  loss  furnished  as  a  part  of  the  preliminary  proofs,  to 
state  the  nature  of  his  interest,  if  the  conditions  of  insurance  do  not  require  it 
Gilbert  v.  North  American  Fire  Ins.  Co.  9. 

2.  Full.  —  Under  a  policy  requiring  the  insured  to  deliver  a  particular  account  of  his 
loss,  his  affidavit  that  the  mill  which  belonged  to  him,  and  which  was  insured,  was. 
on  a  specified  day,  totally  destroyed  by  fire,  and  that  his  loss  and  damage,  by  rea- 
son of  the  fire,  would  exceed  $10,000,  was  held  a  full  and  fair  compliance.    Ibid. 

3.  The  condition  of  a  policy  of  insurance  requiring  an  account  of  loss  is  always 
liberally  construed  in  favor  of  the  assured.  McLaughlin  v.  Washington  Cemtj 
Mut.  Ins.  Co.  17 ;   Wightman  v.  Western  Marine  Fire  Ins.  Co.  330. 

4.  Contiguous  Magistrate.  —  The  clause  in  a  policy  requiring  a  certificate  of  the  kw 
from  a  "  magistrate  most  contiguous  to  the  place  of  the  fire  "  does  not  require  ai 
exact  literal  compliance.     Turley  v.  North  American  Fire  Ins.  Co.  50. 

5.  The  certificate  of  one  whose  place  of  business  was  two  or  three  blocks  from  the 
fire  was  held  sufficient,  although  another  magistrate  lived  within  a  block  and  a 
half  from  the  place.    Ibid. 

6.  The  omission  in  such  certificate  to  state  that  the  magistrate  was  "acquainted  with 
the  character  of  the  insured,"  may  be  cured  by  the  refusal  of  the  insurer's  agent  to 
return  the  certificate  for  correction  or  point  out  wherein  it  was  defective.     Ibid. 

7.  Waiver.  —  If  there  be  a  formal  defect  in  the  preliminary  proofs,  which  couM  have 
been  corrected  had  an  objection  been  made  by  the  underwriters  to  payment  on  that 
ground,  the  production  of  further  preliminary  proofs  will  be  considered  as  waived 
if  they  do  not  call  for  a  document,  for  instance,  or  make  objection  on  the  ground  of 
its  absence  or  imperfection,  but  put  their  objection «ipon  other  grounds.  McM<u- 
ters  v.  Westchester  County  MuL  Ins.  Co*  54 ;  Edwards  v.  Baltimore  Fire  Ins.  Cs. 
405. 

8.  Condition  Precedent  — An  insurance  and  trust  company  have  the  right,  on  a  trill 
upon  a  policy  of  insurance,  to  insist  upon  and  demand  the  production  of  the  pre- 
liminary proof  as  a  condition  precedent  to  the  plaintiff's  recovery.  But  they  may, 
nevertheless,  have  waived  their  right  to  call  for  such  evidence,  by  some  act  on  meir 
part,  when  the  policy  was  presented  for  payment.  Charleston  Ins.  j-  Trust  Co.  v. 
Neve,  158. 

9.  When  to  be  given. — Notice  of  a  loss  of  property  insured  against  fire,  should  be  gtvei 
with  as  little  delay  as  the  circumstances  of  the  case  will  permit,  to  enable  the  in- 
surers to  take  measures  to  protect  their  interests,  and  preserve  any  property  saved 
from  damage  or  loss,  but  the  preliminary  proof,  required  for  the  purpose  of  adjust- 
ing the  loss,  need  not  be  presented  so  promptly.  Wightman  v.  Western  Marim  $ 
Fire  Ins.  Co.  330. 

10.  Where  notice  of  the  loss  was  given  immediately,  a  delay  of  nineteen  days  from 
the  date  of  the  fire  is  not  unreasonable.    Ibid. 

11.  Pleading.  —  Notice  of  the  loss  of  property  insured  against  fire,  and  the  preQs- 
inary  proof  required,  are  in  the  nature  of  an  amicable  demand ;  and  to  put  a  party 
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upon  strict  proof,  the  want  of  them  should  be  specially  pleaded.  The  fact  of  one 
of  the  conditions  of  a  policy  of  insurance  requiring  that  any  claim  for  a  loss  shall 
be  sustained,  *'  if  required  by  the  books  of  accounts  and  other  vouchers "  of  the 
assured,  creates  no  implied  warranty  on  the  part  of  the  latter  to  keep  books  of 
account,  and  to  be  ready  to  exhibit  them  when  called  upon.  Ibid. 
1$.  Waiver.  —  Where  the  answer  of  the  underwriter  stated  that  the  proofs  were 
wholly  unsatisfactory  as  to  the  amount  of  the  loss ;  that  all  responsibility  was 
denied  by  reason  of  a  material  concealment  as  to  the  character  of  the  risk ;  that 
ail  claim  had  been  forfeited  under  a  particular  article  of  the  policy,  and  he  also 
reserved  all  objections  to  recover  in  any  form,  and  without  intending  to  waive  any 
of  the  rights  under  the  policy,  this  is  not  a  waiver  that  the  notice  of  the  loss,  by 
fire,  was  not  "  forthwith"  given,  and  a  particular  account  of  the  loss  or  damage, 
'*  as  soon  as  possible  after/1  delivered  by  the  assured  to  the  assurers,  in  conformity 
to  the  article  in  the  policy,  under  which  the  claim  was  alleged  to  be  forfeited.  Ed- 
wards v.  Baltimore  Fire  Ins.  Co.  405. 

13.  The  loss  took  place  in  November,  and  the  objection  was  made  in  March ;  notice 
given  or  an  account  of  loss  delivered,  in  March,  would  not  have  been  a  compliance 
with  the  policy.    Ibid. 

14.  The  terms,  "forthwith"  in  a  policy  of  insurance,  used  in  connection  with  giving 
notice  to  the  underwriter  of  the  occurrence  of  a  loss  by  fire — and  "as  soon  as 
possible"  after  a  fire  occurs,  deliver  a  particular  account  of  such  loss,  are  not  to 
be  taken  literally,  but  mean  with  due  diligence,  or  without  unnecessary  procrasti- 
nation or  delay,  under  all  the  circumstances  of  the  case.  Ibid. ;  St.  Louis  Ins.  Co. 
v.  Kyle,  641. 

15.  Where  no  objection  is  made  to  the  statement  of  loss,  or  no  request  made  for 
further  information,  the  statement  cannot  be  objected  to  on  the  trial.  Heath  v. 
Franklin  Ins.  Co.  684. 

16.  The  receiving  a  notice  and  failing  to  make  objections  to  its  being  given  in  time, 
are  no  waiver  of  the  notice.    St.  Louis  Ins.  Co.  v.  Kyle,  641. 

17.  Formal  defects  in  the  preliminary  proof  of  loss  may  be  regarded  as  waived  by  the 
insurers'  pleading  their  refusal  to  pay  on  other  grounds,  and  evidence  of  such 
waiver  may  be  given  under  an  averment  of  performance.    Ibid. 

18.  By  the  terms  of  the  policy  of  insurance,  the  insured  was  required,  within  thirty 
days  after  a  loss,  to  transmit  to  the  secretary  of  the  company  a  particular  account 
of  such  loss.  The  insured  furnished  a  statement  of  loss  within  the  proper  time, 
made  out  under  the  advice  of  the  agent  of  the  company,  and  subsequently  pro- 
duced his  books,  at  the  request  of  the  company,  for  further  explanation.  The 
company  made  at  the  time  no  objection  to  the  account,  and  offered  to  pay  a  sum 
amounting  to  about  three  fourths  of  the  loss.  Subsequently,  on  being  pressed  for 
payment,  they  objected  generally  to  the  account  as  insufficient.  Held,  that  under 
the  circumstances  the  objection  was  no  defence  to  a  suit  in  equity  for  relief  on 
account  of  the  loss  of  the  goods  insured.    Bcdle  v.  Chenango  County  Ins.  Co.  794. 

OCCUPATION  OF  PREMISE8. 

1.  Disrfantre  of.  —  The  owner  or  tenant  of  a  house,  insuring  against  fire,  is  not  bound 
to  disclose  or  communicate  to  the  insurers  the  names  or  pursuits  of  sub-tenants 
living  on  the  premises.  If  the  insurers  wish  to  guard  against  the  risk  from  certain 
pursuits  or  occupations  of  tenants  or  sub-tenants,  they  have  it  in  their  power  to  in- 
sert in  the  policy  a  warranty  to  that  effect,  which  being  a  condition  precedent, 
whether  material  or  immaterial  to  the  risk,  must  be  complied  with,  before  any  ac- 
tion can  be  maintained  on  the  policy.    Lyon  v.  Commercial  Ins.  Co.  192. 

2.  H amrd.  —  The  owner  of  a  house  which  has  been  inoured  has  a  right  to  have  it 
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occupied  by  any  one  he  pleases,  provided  the  occupations  of  such  persons,  or  Ae 
property  placed  in  the  house,  is  not  of  a  nature  to  vitiate  the  policy  under  the  con- 
ditions relative  to  hazardous  or  extra  hazardous  risks.    Ibid. 

3.  Where  a  stock  of,  goods  in  a  house  is  insured,  the  manner  in  which  the  rest  of  tk 
building  is  occupied  cannot  affect  the  policy,  unless  some  warranty  has  been  atsie 
in  relation  thereto,  or  there  has  been  a  concealment  or  misrepresentation  of  (sen 
deemed  by  the  jury  material  to  the  risk.    Ibid, 

4.  Gambling  Establishments.  —  Where,  pending  the  negotiations  for  a  policy,  the  in- 
surers expressed  an  objection  to  insuring  property  in  the  neighborhood  of  gam- 
bling establishments,  and  the  applicant  knew  at  the  time  that  there  was  such  sat* 
tablishment  within  the  premises  in  which  the  property  .was  insured,  it  is  for  the  jsr* 
to  say  whether  this  was  a  fact,  the  concealment  or  misrepresentation  of  which  wsi 
so  material  to  the  risk,  as  to  vitiate  the  policy.  It  is  of  no  consequence  whether  k 
was  considered  material  to  the  risk  by  the  insurers ;  it  must  be  considered  so  by  tk 
jury.    Ibid. 

ORGANIZATION  OF  COMPANY. 
See  Estoppel,  or  pp.  593,  609. 

PAROL  AGREEMENT  TO  INSURE. 
See  Contract  to  ixsurb,  or  p.  400. 

PLEADING  AND  PRACTICE. 

1.  Alignment.  — E.,  one  of  the  insured  in  this  case,  made  an  assignment  to  F.,  d* 
other  insured  party,  of  his  interest  in  the  property  covered  by  the  policy,  the  cast- 
pany's  consent  being  given.  A  loss  having  subsequently  occurred,  this 
brought  in  their  joint  names,  one  count  of  the  declaration  alleging  the  \ 
Held,  that  the  count  was  bad  as  it  showed  that  the  plain  tiffs  could  not  properly  tut 
jointly.  Held,  also,  that  a  plea  in  bar  alleging  the  same  facts  in  answer  to  anotksr 
count  was  good.    Ferris*  v.  North  American  Fire  Ins.  Co.  56. 

2.  Fraud.  —  In  defence  to  an  action  for  recovery  of  a  sum  under  a  policy  of  insamtt 
against  6 re,  it  was,  inter  alia,  pleaded  that  there  was  fraud  in  the  original  coasaa 
tion  of  the  contract :  Held,  in  the  circumstances  of  the  case,  that  it  was  inenmtau 
on  the  defenders  either  to  take  a  special  issue  on  the  allegation  of  fraud,  or  a 
withdraw  from  the  record  the  averment  and  pleas  in  law  relative  to  that  defence. 
Campbell  v.  Aberdeen  Fire  fr  Life  Assur.  Co.  84. 

3.  Allegations.  —  In  an  action  on  a  policy  of  insurance,  an  allegation  in  the  peoaoo 
that  the  defendants  were  legally  put  in  default,  will  be  sufficient,  without  express*; 
alleging  a  compliance  in  detail  with  the  provisions  of  the  policy,  when  such  cam- 
pliance  is  proved  on  the  trial.    Mason  v.  Louisiana  Marine  fr  fire  Ins.  Co.  118. 

4.  Where  Suits  to  be  brought.  —  The  declaration  in  a  suit  in  Suffolk  county  upon  i 
fire  insurance  policy,  described  one  of  the  plaintiffs  as  of  Middlesex,  and  the  otser 
as  of  Suffolk  county.  The  defendants  pleaded  in  abatement  that  they  were  a  cor- 
poration established  by  law,  that  their  place  of  business  was  in  Middlesex  coastf, 
and  that  the  plaintiffs'  cause  of  action  accrued  to  them,  if  at  all,  as  members  of  tk 
company  in  Middlesex  county,  and  that  their  suit  should  have  been  brought  there. 
The  plea  was  held  bad  under  the  statute.    Boynton  v.  Middlesex  Fire  Ins.Co.  151. 

5.  Alienation.  Grantee.  —  A  fire  insurance  policy  provided  that  an  alienaticn  of  tk 
property  should  avoid  the  insurance,  but  added  that  in  case  of  altenauoB  tk 
grantee,  having  the  policy  assigned  to  him,  might  have  the  same  ratified  and  cos- 
finned  to  him  for  his  own  proper  use  and  benefit,  upon  application  to  the  director*, 
and  with  their  consent,  within  thirty  days  after  such  alienation,  and  that  tk 
grantee  should  then  bo  entitled  to  all  the  rights  and  privileges  of  the  party  origi- 
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nally  insured.  Held,  that  a  compliance  with  these  terms  gave  the  grantee  a  right 
to  sue  upon  the  policy  in  his  own  name,  and  deprived  the  grantor  of  the  right  to 
sue.     Mann  v.  Herkimer  County  Mut.  Ins.  Co.  234. 

6.  Evidence  to  support  Allegation.  —  Upon  an  issue  taken  on  a  plea  traversing  an  alle- 
gation in  a  declaration  that  a  specification  of  the  particulars  of  a  loss  by  fire  had 
been  delivered  by  the  assured  to  the  assurers,  agreeable  to  a  condition  to  that  effect 
contained  in  the  policy  of  insurance,  it  was  held  atnisiprius  that  the  allegation  was 
supported  by  evidence  of  a  correspondence  from  which  the  jury  might  infer  that 
the  assurers  had  dispensed  with  the  performance  of  such  condition.  Held,  that  it 
is  too  late  for  a  defendant  to  move  for  a  new  trial  after  judgment  for  the  plaintiff 
nan  obstante  veredicto.    Pirn  v.  Reid,  245. 

7.  Qucere  —  Whether  a  general  allegation  in  a  declaration  that  A.  and  B.  (the  plaintiffs) 
were  interested  in  the  property  insured,  is  supported  by  proof  that  A.  was  mort- 
gagor and  B.  mortgagee  of  the  premises  ?    Ibid. 

8.  Who  may  sue. — A  bond  made  by  an  insurance  agent,  binding  himself  in  a  certain 
sum,  for  the  faithful  performance  of  duties,  "  to  the  said  directors,  their  successors, 
or  assigns,"  is  in  legal  effect  made  to  the  company,  so  that  they  may  sue  thereon  in 
the  corporate  name.    Bayley  v.  Onondaga  County  Mut.  Ins.  Co.  311. 

9.  It  is  not  necessary  in  such  case  that  the  declaration,  in  an  action  on  the  bond  by 
the  company  in  their  corporate  name,  should  aver  that  the  bond  was  made  to  them 
by  the  name  and  description  of  the  directors,  &c.    Ibid. 

10.  Change  of  Venue.  —  In  a  motion  by  an  assurance  company  to  change  the  venue 
after  issue  joined,  to  the  county  in  which  the  fire  took  place,  on  an  allegation  that 
a  view  is  necessary  for  the  defence,  this  court  will  not  grant  the  motion,  unless  the 
reason  why  such  a  view  is  necessary  appear  on  the  face  of  the  affidavit.  The  mere 
statement  in  the  affidavit  that  a  view  is  necessary  is  insufficient  McLoughlin  v. 
Royal  Exchange  Assur.  Co.  313. 

11.  Motion  by  defendant  to  change  the  venue  after  issue  joined  to  a  county,  because 
the  witnesses  for  the  defence  reside  there,  is  sufficiently  met  by  the  plaintiff  on  an 
allegation  that  the  majority  of  his  witnesses  reside  in  the  county  in  which  he  has 
brought  the  action.    Ibid. 

12.  Semble,  on  behalf  of  a  defendant  the  court  will  be  slow  to  change  the  venue  to 
a  county  in  which  the  father  of  the  attorney  for  the  defendant  is  the  sub-sheriff. 
Ibid. 

13.  Declaration.  —  Where  the  assured  agrees  that  the  boat  shall  be  completely  pro- 
vided with  "  master,  officers,  and  crew,"  it  is  necessary  to  aver,  in  an  action  on  the 
policy,  that  the  boat  was  so  provided.     St.  Louis  Ins.  Co.  v.  Glasgow,  317. 

H.  Defences.  —  In  an  action  by  a  manufacturing  company  against  an  insurance  com- 
pany upon  policies  of  insurance,  the  defendants  filed  their  plea  of  non-assumpsit, 
with  notice  of  special  matter  to  be  given  in  evidence  under  the  plea,  to  wit :  that 
the  plaintiffs  had  no  title  in  fee  simple,  or  otherwise,  to  three  eighths  of  the  premises 
upon  which  the  insured  buildings  were  erected ;  that  the  fact  that  they  had  a  less 
estate  than  the  whole  in  the  premises  was  fraudulently  concealed  from  the  defend- 
ants, in  making  their  application  for  insurance  ;  that,  at  the  time  the  policies  were 
issued,  and  of  the  making  of  the  premium  notes,  the  premises  were  incumbered  by 
mortgage,  and  judgments,  &c.,  upon  said  three  eighths ;  that  certain  mechanics' 
Hens  for  the  erection  of  said  buildings,  amounting  to  eighteen  or  twenty  thousand 
dollars,  also  existed ;  that  said  facts  were  not  set  forth  and  disclosed  in  either  of 
the  applications  for  insurance,  and  that  the  defendants  had  no  knowledge  of  such 
incumbrances  at  the  time  of  issuing  the  policies,  which  concealment  avoided  the 
policies  under  the  13th  section  of  the  act  entitled  "  An  act  to  incorporate  the  Illi- 
nois Mutual  Fire  Insurance  Company;  "  that  subsequently  to  the  issuing  of  said 
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policies,  the  plaintiffs  erected  and  added  to  one  of  the  Raw-mills  insured  a  fans. 
with  open  boiler,  for  boiling  or  preparing  shingle  blocks  for  the  machine,  tlwtkf 
increasing  the  risk  or  hazard  of  the  insurers,  without  any  additional  premium  iker 
for;  that  said  applications  were  false  and  untrue  in  regard  to  the  value  and  extern 
of  the  flouring-mill  insured,  the  number  of  stones  ready  for  the  rnanufactnriBf  Gf 
flour,  &c. ;  and  that  the  insured  buildings  were  intentionally  destroyed  ty  fire  by  t 
person  at  that  time  a  member  of  the  plaintiffs'  company  :  Held,  that  under  lis 
plea  and  notice,  the  defendants  had  a  right  to  avail  themselves  of  any  mamr of  de- 
fence arising  from  the  illegality  of  the  insurance ;  from  a  non-compliance  with  sou* 
express  or  implied  warranty  or  condition ;  from  the  want  of  a  proper  interest; 
from  misrepresentation  or  concealment ;  or  from  a  performance  on  their  own  pan 
of  the  terms  of  the  policies.  Illinois  Mut.  Fire  Ins.  Co.  v.  Marseilles  Mansf.  &. 
353. 

15.  Policies  of  insurance  are  within  the  provision  of  the  12th  section  of  ihepraetkt 
act,  and  may  be  read  in  evidence  to  the  jury  without  proof  of  their  execution,  u- 
less  it  be  denied  by  plea  verified  by  affidavit.    Ibid. 

16.  By  the  act  incorporating  the  Illinois  Mutual  Fire  Insurance  Company,  the  char- 
ter itself  is  made  a  part  of  the  contract  of  insurance,  and  the  insured  being,  by  the 
act,  members  of  the  company,  cannot  plead  ignorance  of  its  provisions.    Ibid, 

17.  Interest.  —  At  common  law,  a  policy  of  insurance  is  considered  in  the  nature  of 
a  contract  of  indemnity,  and  thongh  a  declaration  thereon  does  not  contain  any 
direct  averment  of  interest,  yet  a  general  averment  would  import  an  insurable  in- 
terest, which  must  be  proved  at  the  trial.     Ibid. 

18.  If  the  insured  in  this  company,  at  the  time  of  the  insurance,  had  a  less  estate 
than  an  unincumbered  estate  in  fee  simple  in  the  premises,  it  was  their  duty  to  dis- 
close the  fact  to  the  insurers.  The  omission,  therefore,  to  state  in  their  application  that 
they  had  such  an  estate  in  fee  simple,  amounts  to  a  warranty  that  their  title  is  such 
as  is  required  by  the  charter.  Such  warranty  operates  as  a  condition  precedent  to 
the  assured's  right  of  recovery,  and  a  recovery  cannot  be  had  upon  the  policy, 
without  an  averment,  supported  by  proof,  that  such  condition  has  been  complied 
with.     Ibid. 

19.  In  an  action  on  a  policy  of  insurance  against  fire,  the  plaintiff,  on  the  trial, 
must  prove  that  he  had  an  insurable  interest  in  the  premises,  before  he  can  recover. 
Ibid. 

20.  Agent.  —  When  an  agent,  by  whom  insurance  had  been  effected,  he  being  named 
as  agent  in  the  policy,  swears  to  the  loss  as  his,  the  oath  will  be  considered  as  refer- 
ring  to  the  character  in  which  he  was  recognized  and  acted  when  he  effected  it,  and 
not  as  proof  of  perjury.     Henderson  v.  Western  Marine  fr  Fire  Ins.  Co.  396. 

21.  The  allegation  in  an  answer  that  a  third  person  is  the  real  plaintiff  in  the  actk*, 
is  not  sufficient  to  exclude  his  testimony.    Ibid. 

22.  Notice  of  other  Insurance.  —  It  was  required  by  the  terms  of  a  fire  insurance  pol- 
icy, that  notice  of  any  subsequent  insurance  should  be  given,  and  that  the  sane 
should  be  indorsed  or  otherwise  acknowledged  in  writing.  It  had  been  decided  is 
a  suit  at  law  that  the  policy  was  avoided  by  non-compliance  with  these  terms.  A 
suit  in  equity  being  now  brought,  it  was  held,  that  the  sworn  answer  of  the  presi- 
dent of  the  company,  denying  that  notice  had  been  given  of  the  subsequent  iasar* 
ance,  required  the  production  of  more  than  one  witness  on  the  part  of  the  complain- 
ant to  overturn  the  same,  notwithstanding  the  fact  that  the  president  was  not  in 
office  when  the  alleged  transaction  took  place.  It  was  also  held,  that  the  proof  pro- 
duced by  the  complainant  was  not  sufficient  to  make  out  his  case.  Carpenter  v. 
Providence  Washington  Ins.  Co.  448. 

23.  Jurisdiction.  —  The  personal  liability  of  the  assured,  if  any,  on  his  deposit  note 
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i*  to  be  enforced  only  in  a  common  law,  and  not  in  a  chancery  court  McCuIloch 
▼.  Indiana  Mut.  Fire  Ins.  Co.  475. 
24.  Evidence.  — The  question  arose  in  this  case  concerning  the  amount  of  merchan- 
dise contained  in  the  building  before  it  was  burned ;  and  it  was  held  proper  for  the 
defendant  to  ask  a  witness  who  had  often  been  in  it,  and  who  was  employed  in  the 
adjoining  building,  whether  the  store  in  question  contained  a  greater  or  less  amount 
of  goods  than  did  his  own,  which  was  of  about  the  same  size,  was  filled  with  sim- 
ilar goods,  and  of  which  an  inventory  had  been  taken.  Howard  v.  City  Fire  Ins. 
Co.  539. 

25.  Who  must  sue.  —  Where  the  assured  has  mortgaged  the  property  insured  and 
assigned  the  polic/,  before  loss,  to  the  mortgagee,  suit  upon  the  same  should  still 
bo  brought  in  the  name  of  the  party  originally  insured.  Jessel  v.  Williamsburg 
Ins.  Co.  190;  Conouer  v.  Mutual  Ins.  Co.  677. 

26.  Ownership.  —  In  a  declaration  on  a  policy  of  insurance  against  fire,  an  averment 
that  the  premises  insured  were  the  property  of  the  plaintiff  is  unnecessary.  ~  Gilbert 
v.  National  Ins.  Co.  690. 

27.  Who  may  sue.  —  In  a  fire  policy,  the  insurers,  by  an  indorsement  thereon,  con- 
sented that  the  loss  should  be  payable  to  the  order  of  W. :  Held  sufficient  in  a  dec- 
laration of  covenant  on  the  policy  to  allege  that  the  loss  was  not  paid  to  the  plain- 
tiff nor  to  W. ;  and  that  as  such  indorsement  gave  W.  no  legal  interest  in  the 
property,  it  did  not  preclude  the  assured  from  maintaining  an  action  in  his  own 
name ;  nor  was  it  necessary  to  aver  any  order  from  W.  in  favor  of  the  assured. 
Ketchum  v.  Protection  Ins.  Co.  698. 

28.  Notice  of  Loss.  —  By  the  tenth  condition  attached  to  the  policy  it  was  stipulated 
"  that  in  the  event  of  a  loss  the  assured  should  deliver  to  the  insurers  a  particular 
account  in  writing,  signed  with  his  own  hand,  and  verified  by  his  oath,  and  that  he 
should  also  declare  on  his  oath  whether  any  and  what  other  insurance  had  been 
made  on  the  property  insured,  and  in  what  general  manner  (as  to  trade,  manufactory, 
merchandise,  or  otherwise)  the  building  containing  the  property  insured,  and  the 
several  parts  thereof,  were  occupied  at  the  time  of  the  loss,  who  were  the  occu- 
pants of  such  buildings,  and  when  and  how  the  fire  originated,  as  far  as  he  knew 
or  believed,  and  that  the  assured  should  procure  a  certificate  under  the  hand  and 
seal  of  a  magistrate  or  notary  public  most  contiguous  to  the  place  of  the  fire,  and 
not  concerned  in  the  loss  as  a  creditor,  or  otherwise  related  to  the  assured ;  that  he 
had  made  due  inquiry  into  the  cause  and  origin  of  the  fire,  and  also  the  value  of  the 
property  destroyed,  and  was  acquainted  with  the  character  and  circumstances  of  the 
assured,  and  did  verily  believe  that  the  assured  really  and  by  misfortune,  and  with- 
out fraud  or  evil  practice,  sustained  by  such  fire  loss  or  damage  to  the  amount 
therein  specified."  The  declaration  stated  the  fire  to  have  happened  on  the  29th 
July,  1845,  and  that  the  compliance  with  this  condition,  in  respect  of  notice  of  the 
fire,  took  place  on  the  same  day  ;  as  to  the  delivery  of  a  particular  account  in  writ- 
ing, on  the  20th  August,  1845  ;  and  in  respect  to  the  declaration  on  oath,  the  27  th 
March,  1846 :  Held  sufficient,  the  respective  times  having  been  laid  under  a  videli- 
cet; the  performance  of  these  acts,  whether  in  due  season  or  not,  being  matter  of 
evidence.  Held,  also,  that  as  W.  had  no  legal  interest,  it  was  not  necessary  to 
state  that  he  was  not  related  to  the  notary.    Ibid. 

29.  By  the  fifteenth  condition  annexed  to  the  policy,  it  was  declared,  "  that  no  suit  or 
action  of  any  kind  against  the  insurers  for  the  recovery  of  any  claim  under  the 
policy  should  be  sustained  in  any  court  of  law  or  chancery,  unless  such  suit  should 
be  commenced  within  the  term  of  twelve  months  next  after  the  cause  of  action  ac- 
crued," &c. :  Held,  that  this  was  a  condition  subsequent ;  the  subject  of  a  plea.  Held, 
also,  that  an  allegation  in  a  count  upon  a  policy  containing  this  condition,  that  the 
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insurers  had  no  mayor,  president,  &c.,  upon  whom  process  could  he  served  (intro- 
duced to  anticipate  a  probable  objection  that  the  action  is  not  brought  within  the 
twelve  months),  is  mere  surplusage.  Ibid. 
80.  Duplicity.  —  A  plea,  embodying  the  tenth  condition,  which  stated  that  after  the 
fire,  to  wit,  on  the  26th  of  August,  1845,  the  plaintiff  was  required  by  the  defend- 
ants to  deliver  an  account  in  writing  under  his  hand,  verified  by  his  oath  and  by 
bis  books  of  accounts,  &c,  and  permit  extracts,  &c.,  to  be  taken  respecting  the 
loss,  &c.,  and  the  plaintiff  refused,  is  not  double,  as  they  all  go  to  establish  one 
point,  — the  non-performance  by  the  plain tiffi  of  that  part  of  the  tenth  condition. 
Ibid. 

31.  Interest.  —  A  traverse  in  a  plea  that  the  plaintiff  was  not  interested  in  the  goods 
insured  to  the  whole  amount  of  their  value,  is  too  large ;  for  if  he  was  interested 
in  any  part,  he  is  entitled  to  recover  pro  tanto.    Ibid. 

32.  Performance  of  Condition.  —  To  a  declaration,  which  averred  performance  by  the 
plaintiff  of  all  acts  required  by  the  tenth  condition  to  be  performed  by  him,  a  plea 
traversing  the  performance  of  all  these  acts  is  good,  according  to  the  rales  of 
pleading  at  common  law.    Ibid. 

33.  Account  of  Loss.  —  A  plea  which  first  traverses  an  allegation  in  the  declaration  of 
the  delivering  an  account  of  loss  according  to  the  tenth  condition,  and  secondly, 
sets  up  fraud,  is  unobjectionable.  The  refusal  to  deliver  an  account  in  such  case  is 
indicatory  of  fraud,  and  is  consistent  with  the  general  charge  of  fraud  subsequently 
made.    Ibid. 

34.  False  Swearing.  —  A  plea  alleging  false  swearing,  in  a  statement  A  annexed  to 
the  declaration  of  loss  made  by  the  plaintiff,  is  bad,  for  not  averring  that  any  such 
statement  was  annexed,  and  for  not  showing  when  and  before  whom  the  oath  was 
made,  or  in  what  particular  the  statement  was  false.    Ibid. 

85.  Kitchen.  —  A  plea  averring  a  representation  that  there  was  a  kitchen  about  fif- 
teen feet  from  the  dwelling,  does  not  necessarily  imply  that  it  was  used  as  such, 
and  that  no  part  of  the  dwelling  was  used  as  a  kitchen,  and  without  other  aver- 
ment showing  clearly  that  the  representation  was  fraudulent  and  misleading,  and 
the  hazard  increased,  the  plea  is  not  good.    Kentucky  Ins.  Co.  v.  Southard,  765. 

36.  Increase  of  Risk.  —  A  plea  averring  that  the  building  was  used  for  other  par- 
poses  than  those  represented,  which  increased  the  hazard,  should  also  show  that  it 
was  used  differently  from  the  manner  in  which  it  was  used  at  the  date  of  the  pol- 
icy, and  that  the  insurance  would  not  have  been  made  at  the  rate  granted  or  at 
all,  if  the  representation  had  been  adhered  to.    Ibid. 

37.  Fraud.  —  A  plea  to  an  action  on  a  policy  of  insurance,  relying  upon  a  fraudulent 
representation,  should  aver  that  the  misrepresentation  or  concealment  was  material 
to  the  acceptance  of  the  risk  or  rate  of  insurance,  and  to  point  out  in  what  the  in- 
security consisted,  and  how  the  risk  was  greater.    Ibid. 

38.  The  insured  should  state  truly  his  title  to  the  premises  insured ;  and  a  plea  im- 
peaching the  policy  in  this  respect  should  show  such  facts  as  will  enable  the  court 
to  say  that  the  title  has  not  been  fairly  disclosed,  if  they  be  true.    Ibid. 

89.  Who" may  sue.  —  Under  the  charter  of  the  defendants,  an  action  in  the  name  of 
the  assignee  of  one  of  their  policies  (alienee  of  the  property  insured)  might  be 
maintained.    Bodle  v.  Chenango  County  Mut.  Ins.  Co.  794. 

POLICY. 

1.  What  it  covers. — An  insurance  on  household  furniture  contained  in  a  dwelling- 
house  covers  furniture  stored  in  the  garret,  not  in  constant  use.  Clarke  v.  Fire- 
men's Ins.  Co.  64. 

S.  The  retailing  spirituous  liquors  without  license  does  not  constitute  the  occupant  a 
tavern  keeper  within  the  meaning  of  the  policy.  Rafferty  v.  New  Brunswick  Fire 
Int.  Co.  138. 
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3.  A  paper  attached  to  a  policy  of  insurance  is,  without  express  reference,  primd  facie 
a  part  of  the  policy,  so  that  a  violation  of  its  terms  will  avoid  the  insurance.  Rob- 
erts v.  Chenango  County  Mut.  Ins,  Co.  213. 

4.  What  it  coven.  Usage.  —  In  a  valued  policy  against  fire  "on  a  new  barque  now 
being  built,"  it  was  the  design  of  the  parties  to  cover  the  vessel  in  the  process  of 
construction,  and  indemnity  was  agreed  to  be  furnished  for  her  loss  by  fire,  what- 
ever might  be  the  progress  towards  completion  when  the  fire  occurred.  The  policy, 
in  the  absence  of  proof  of  usage,  did  not  attach  upon  articles  made  for  the  vessel, 
delivered  in  the  ship-yard  where  it  was  building,  in  a  condition  and  intended  to  be 
fitted  and  attached  to  it  as  soon  as  ready  to  receive  them.  Mason  v.  Franklin  Fire 
Ins.  Co.  214. 

5.  Construction.  —  A  policy  of  insurance  mentioned  a  building,  oil-mill,  of  one  floor 

only,  with  stone  and  tile,  occupied  by ,  for  crushing  of  linseed  and  grinding 

of  dyewood,  but  no  refining  of  oil  therein,  £1,000;  on  fixed  machinery  and  mill- 
wright works,  including  all  the  standing  and  growing  gear  therein,  £1,000;  one 
engine-house  adjoining  the  mill,  £200 ;  one  steam-engine  therein,  £300 ;  one  log- 
wood warehouse,  in  which  chopping  dyewood  is  performed,  communicating  with 
the  mill,  £200  ;  one  warehouse  on  the  other  side  of  the  mill,  to  the  east  side,  merely 
for  the  stowing  of  goods,  £300.  Held,  that  there  was  no  ambiguity  in  the  policy, 
and  that  evidence  was  not  receivable  to  show  that  it  was  intended  to  insure  the 
machinery  and  gear  in  the  logwood  warehouse.  Hare  v.  Barstow,  284. 

6.  What  it  covers.  — A  policy  of  insurance  upon  an  unfinished  house  does  not  cover 
timbers  to  be  put  into  its  construction,  lying  in  an  adjoining  building,  though  this 
be  also  insured.    EUmaker  v.  Franklin  Ins.  Co.  519. 

7.  Construction.  —  The  property  insured  in  this  case,  a  brick  building,  was  described 
as  having  "  a  composition  roof,  and  occupied  by  several  tenants,  and  connected  by 
doors  with  the  adjoining  building,  situate  at  the  corner  of  Charles  Street  and  the 
Western  Avenue."  Held,  that  the  latter  part  of  the  description,  beginning  with  the 
word  "situate,"  referred  to  the  building  insured.    Heath  v.  Franklin  Ins.  Co.  634. 

8.  Ambiguity  in  the  description  of  adjoining  premises  considered.    Ibid. 

See  Priob  and  Subsequent  Insurance,  or  p.  120. 

POWERS. 

1.  Credit.  —  If  the  charter  of  an  insurance  company  is  wholly  silent  as  to  the  power 
of  the  corporation  to  give  credit  for  premiums,  and  to  take  notes  in  payment,  such 
a  power  necessarily  results  from  its  power  to  make  insurance,  and  to  enable  it  to 
carry  on  its  business  advantageously.    McTntire  v.  Preston,  802. 

2.  After  the  plaintiff  has  shown  that  such  power  exists  in  the  company,  it  is  incum- 
bent on  the  opposite  party  to  show  that  the  power  has  been  taken  away.     Ibid. 

3.  If  the  company  has  power  to  take  such  a  note,  and  to  hold  and  convey  real  or  per- 
sonal property,  it  has  the  power  to  negotiate  the  note.    Ibid. 

4.  In  such  case  an  indorsee  will  be  presumed  to  be  a  bond  fide  bolder  for  value  until 
the  contrary  is  shown.    Ibid. 

PRELIMINARY  PROOFS. 
1.  Waiver.  —  The  preliminary  proof  required  by  the  tenth  condition  may  be  waived, 
and  being  a  question  of  fact,  the  mode  of  waiver  need  not  be  stated.  The  fifteenth 
condition  being  the  subject  of  a  plea,  an  averment  in  the  declaration  that  the  in- 
surers had  waived  it,  would  not  be  traversable  ;  therefore  it  might  be  passed  by  with- 
out notice.  Held,  also,  that  it  could  not  be  waived  ;  that  lapse  of  time  extinguished 
the  liability  of  the  insurers,  which  could  not  be  revived  by  waiver ;  but  semble,  that 
they  might  dispense  with  the  condition  by  deed,  and  if  a  deed  could  avail  as  a  dis- 
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pensation  it  should  be  replied  to  a  plea  of  the  condition.  Held,  alto,  that  the 
fifteenth  condition  was  valid  in  law,  and  operated  as  an  effectual  bar  everywhere; 
therefore  a  plea  of  the  fifteenth  condition  to  a  count  containing  an  averment  of 
waiver  of  this  condition,  is  properly  pleaded.  A  replication  to  such  a  plea^  dial 
the  defendants  were  a  foreign  corporation,  and  that  no  action  could  have  been  sus- 
tained within  the  twelve  months  unless  they  had  voluntarily  appeared,  and  there 
was  no  means  of  compelling  their  appearance,  although  the  plain  tiff  was  willing  to 
prosecute  within  the  twelve  months,  is  bad,  as  it  neither  confers  nor  avoids  any- 
thing material,  for  the  plaintiff  might  have  sued  out  process  within  the  twelve 
months,  or  the  defendants  might  have  been  sued  in  the  country  where  they  were  in- 
corporated, and  they  are  not  estopped  by  voluntarily  appearing,  from  setting  op 
the  lapse  of  time  as  a  defence.  Ketchum  v.  Protection  Ins.  Co.  698. 
See  Notice  of  Loss,  or  pp.  54,  56 ;  Wuvkr. 

PREMIUM. 

1.  Recovery  of.  — In  case  the  policy  has  not  attached  after  the  payment  of  premium*, 
the  insured,  in  an  action  on  the  policy,  with  counts  for  money  had  and  received, 
may  recover,  within  six  years,  the  amount  of  premiums  paid  by  him.  Clark  t. 
Manuf.  Ins.  Co.  520. 

2.  Where  the  risk  never  attaches  the  premium  must  be  returned,  though  there  was 
neglect  and  even  fault  in  the  assured.    Ibid. 

See  Waiver,  or  p.  13. 

PREMIUM  NOTES. 
If  the  policy  is  void  by  reason  of  a  false  warranty,  the  premium  notes  will  be  void  lor 
want  of  consideration.    Frost  v.  Saratoga  Mut.  Ins.  Co.  617. 

See  Insolvent  Companies;  Secretary's  Authority:. 

PRIOR  AND  SUBSEQUENT  INSURANCE. 

1.  Insurance  on  different  Objects.  —  Where  a  person  has  his  store  insured  by  a  com- 
pany, one  of  the  rules  in  the  policy  being,  "  that  no  person  whose  property  is  in- 
sured in  the  company  shall  be  allowed  to  insure  the  same,  or  any  other  property 
connected  with  it,  in  any  other  company,  or  at  any  other  office ;  and  in  case  of  any 
such  insurance,  his  policy  obtained  from  this  company  shall  be  void  and  of  no 
effect; "  and  where  he  afterwards  insures  the  goods  in  die  store  at  another  office, 
the  policy  on  the  store  is  not  made  void  by  obtaining  the  policy  on  the  goods. 
Jones  v.  Maine  Mut.  Fire  Ins.  Co.  72. 

2.  The  insurance  to  one  joint  owner  is  not  made  void  by  a  subsequent  insurance  by 
the  other  owners  or  their  interest,  without  notice  to  the  first  company.  FraaJdim 
Marine  fr  Fire  Ins.  Co.  v.  Drake,  98. 

3.  Notice  of.  —  A  clause  in  a  policy  of  insurance  requiring  notice  of  any  insurance 
made  in  any  other  office,  held  to  apply  to  subsequent  as  well  as  to  prior  insurance, 
Stacey  v.  Franklin  Fire  Ins.  Co.  108. 

4.  Void  Policy.  —  A  clause  in  a  policy  forbidding  other  insurance  without  the  consent 
of  the  present  company,  does  not  affect  a  prior  insurance  if  the  latter  pojicy  could 
not  have  been  enforced  at  any  time.    Ibid. 

5.  Insurance  on  other  Property.  —  Information  by  the  insured  under  the  later  policy 
that  he  has  another  policy,  but  adding  that  it  was  issued  to  cover  other  property, 
would  not  make  the  second  company  liable  under  the  clause  last  mentioned.    Ibid. 

6.  Voidable  Policy.  —  A  fire  insurance  policy,  insuring  the  interest  of  a  mortgagor,  in 
which  permission  is  granted  to  assign  the  policy  to  A.,  who  is  in  fact  the  mortgagee, 
though  not  so  named,  covers  the  interest  of  the  mortgagor,  and  not  that  of  the 
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mortgagee ;  and  such  a  policy  therefore  constitutes  "  other  insurance  by  the  in- 
sured on  the  property  hereby  insured,"  within  the  meaning  of  a  provision  con- 
cerning other  insurance  in  a  subsequent  policy  obtained  by  the  mortgagor.  Want 
of  notice  of  such  prior  insurance  will  not  be  excused  by  reason  of  the  fact  that  the 
prior  policy  was  voidable  by  the  inMirer.  And  the  notice  must  be  in  writing. 
Carpenter  v.  Wasliington  Providence  Fire  Ins.  Co.  120.     See  note,  p.  137. 

7.  Condition  Broken. —  Where  a  policy  of  insurance  provides  that,  "in  case  the  in- 
sured have  any  other  insurance  against  loss  by  fire  on  the  property,  not  notified  to 
the  insurers,  nor  mentioned  in  or  indorsed  upon  the  policy,  or  shall  afterwards 
make  any  other  insurance  thereon,  and  shall  not,  with  all  reasonable  diligence,  give 
notice  thereof,  and  have  the  same  indorsed  on  the  policy,  or  acknowledged  in 
writing,  the  policy  shall  be  void,"  proof  that  another  policy  was  obtained  on  the 
property,  which  was  not  notified  to  the  insured,  will  discharge  the  latter  from  all 
liability.     BattaiU  v.  Merchants'  Ins.  Co.  231. 

8.  Where  one  of  the  conditions  of  a  policy  against  fire  requires,  as  part  of  the  pre- 
liminary proof,  without  which  no  recovery  can  be  had,  a  declaration  under  oath, 
"  whether  any,  and  what  other  insurance  has  been  made  on  the  same  property/' 
the  insured  will  forfeit  his  right  to  recover  by  failing  to  comply  with  the  condition. 
Ibid. 

9.  Verbal  Notice.  —  In  case  a  policy  of  fire  insurance,  which  requires  notice  of  prior 
insurance,  does  not  provide  that  such  notice  shall  be  made  part  «f  the  application, 
or  that  it  shall  be  in  writing,  verbal  notice  will  be  sufficient.  And  in  such  case 
notice  to  a  regular  agent  of  the  company  given  while  he  is  engaged  in  the  business 
and  acting  within  the  scope  of  his  authority,  is  notice  to  the  company.  McEwen  v. 
Montgomery  Co.  Ins.  Co.  269. 

10.  Waiver.  —  If,  in  reply  to  a  notice  of  other  insurance,  the  company's  secretary 
says,  "  We  have  received  your  notice  of  additional  insurance,"  and  offer  no  objec- 
tion to  it,  it  will  be  considered  that  the  company  approved  of  it.  Potter  v.  Ontario 
Mut.  Iiis.  Co.  272.      • 

1 1 .  Election.  —  When  a  policy  requires  notice  of  other  insurance,  subject  to  the  com- 
pany's approval  of  the  same,  the  company  has  its  election  to  continue  or  terminate 
the  risk  upon  receipt  of  such  notice ;  but  the  policy  remains  in  force  until  notice  of 
its  termination  is  given.    Ibid. 

12.  Assignment.  Notice  by  Assignee.  —  When  a  policy  of  insurance  provides  that,  "  in 
case  the  insured  have  already  any  other  insurance  against  loss  by  fire  on  the 
property  hereby  insured,  not  notified  to  this  corporation,  and  mentioned  in,  or  in- 
dorsed on  this  instrument,  or  otherwise  acknowledged  by  them  in  writing,  this 
insurance  shall  be  void  ;  "  and  a  third  person,  to  whom  the  property  insured  had 
been  assigned  and  to  whom  the  policy  was  transferred  with  the  assent  of  the 
insurers,  fails  to  notify  the  latter  at  the  time  of  the  transfer  of  another  policy 
previously  taken  out  by  him  on  the  same  property,  the  insurers  will  be  discharged. 
A  declaration  of  the  first  insurance  made  after  the  loss,  in  compliance  with  a  con- 
dition of  the  policy  requiring  all  persons  insured  sustaining  any  loss,  to  declare  on 
oath  whether  any  and  what  other  insurance  has  been  made  on  the  same  property, 
will  be  too  late.    Leavitt  v.  Western  Marine  fr  Fire  Ins.  Co.  295. 

13.  Compliance  with  Condition.  —  Afire  insurance  policy  provided  that  "all  policies 
which  may  issue  from  this  company,  to  cover  property  previously  insured,  shall  be 
void,  unless  such  previous  insurance  be  expressed  in  the  policy  at  the  time  it  issues." 
Held,  that  though  this  was  a  condition  precedent,  it  was  complied  with  by  the  fol- 
lowing memorandum  written  on  the  policy:  "Five  thousand  dollars  insured  by 
the  W.  Ins.  Co."  And  this  too  though  but  $4,700  of  the  amount  was  in  fact  in- 
sured upon  the  building  covered  by  the  present  policy,  the  balance  being  upon  a 
barn  adjacent.    Liscom  v.  Boston  Mut.  Firs  Ins.  Co.  393. 


Digit 


zed  by  GoOgk 


844  INDEX. 


PROFITS. 

1.  Not  covered  unless  expressly  insured.  —  The  general  principle,  that  the  assurers  sre 
bound  to  adjust  a  loss  upon  the  principle  of  replacing  the  assured,  as  near  as  may 
be,  in  the  situation  they  were  in  before  the  fire,  has  never  been  understood  to  extend 
to  the  profits  or  fruits  which  the  latter  was  drawing,  or  might  have  drawn  from  the 
thing  insured.    Leonardo,  v.  Phoenix  Assur.  Co.  188. 

2.  Held,  that  an  insurance  on  buildings  against  fire  does  not,  without  special  stipu- 
lation, cover  consequential  damage  arising  from  want  of  occupancy  during  the  time 
when  the  premises  are  under  repair  in  consequence  of  fire ;  nor  loss  of  profit  that 
might  have  been  made  bj  the  occupant  by  his  trade,  in  the  subjects  during  that 
period ;  nor  wages  of  servants  engaged  on  the  premises,  and  which  the  occupier 
was  bound  to  pay  to  them,  though,  in  consequence  of  the  destruction  of  the 
property,  he  received  no  return  in  service  for  such  wages :  and  held,  further,  tint 
this  general  rule  was  confirmed  by  a  specialty  in  the  policy  of  insurance,  which 
gave  the  insurance  company  the  option,  either  to  pay  the  loss  in  money  or  to  re- 
build and  repair  the  premises,  which  implied  that  the  kind  of  loss  for  which  the 
company  was  liable,  was  one  which  could  be  compensated  by  rebuilding  and  re- 
pairing.   Menzies  v.  North  British  Ins.  Co.  514. 

See  Rents,  or  p.  666. 

PRO  RATA  ADJUSTMENT. 
When  made.  —  In  the  case  of  an  insurance  in  a  mutual  company,  if  a  loss  occur 
requiring  the  proceeds  of  all  the  deposit  notes  and  an  assessment  of  one  per  cent 
upon  insured  property,  to  meet  the  loss,  the  insured  will  not  be  compelled  to  sub- 
mit to  a  pro  rata  adjustment  of  such  funds  with  other  parties  insured,  whose  prop- 
erty has  subsequently,  before  the  notes  are  collected,  been  destroyed  by  fire.  Cog- 
ton  v.  Alleghany  County  Mut.  Ins.  Co.  419. 

REBUILDING. 
More  Durable  Structure.  —  In  an  action  upon  a  fire  insurance  policy,  it  appeared  thai 
.the  property  insured,  a  store,  having  burnt  down,  was  rebuilt  by  the  company, 
according  to  the  terms  of  the  policy,  but  upon  a  plan  somewhat  different  from  the 
original ;  and  the  jury  were  instructed  that  no  deduction  was  to  be  made  from  the 
expense  of  rebuilding,  though  the  new  store  might  be  more  durable  than  the  old 
would  have  been,  and  for  some  purposes  more  valuable.  Held,  erroneous.  Brmhf 
v.  National  Ins.  Co.  471. 

See  Assignment,  or  p.  630. 

RECEIPT  OF  PREMIUM. 
See  Pbemium  ;  Waiver,  or  p.  13. 

RECEIVERS. 
See  Insolvent  Companies. 

REFERENCE. 
See  Fraud,  or  p.  93 ;  Insolvent  Companies,  or  p.  604. 

REINSURANCE. 
1.  The  object  of  reassurance  is  to  throw  the  risk  of  the  insurer  upon  other  under- 
writers ;  and  in  case  of  loss,  the  reassurer  pays  the  whole  amount  which  the  insurer 
incurs.    Hone  v.  Mutual  Safety  Ins.  Co.  579. 
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2.  Parol  evidence  of  a  custom  in  New  York,  at  variance  with  this  principle,  will  not 
be  received.    Ibid. 

3.  In  a  case  of  reassurance,  the  original  insurer  is  not  bound  to  pay  the  loss  before 
he  can  maintain  an  action  against  the  reassurer,  and  the  solvency  or  insolvency  of 
the  former  is  immaterial.    Ibid, 

RELATION. 
A  policy  bearing  date  on  the  day  the  premium  is  paid,  takes  effect  by  relation  from 
that  day,  although  not  delivered  until  several  days  afterwards.     Ughtbody  v.  North 
American  Ira,  Co.  1 . 

REMOTE  LOSS. 
Removal  of  Goods.  —  In  an  action  by  a  mutual  insurance  company  .upon  a  premium 
note,  the  defendant  attempted  to  set  off  a  loss  occurring  to  him  by  the  removal  of 
goods  from  the  building  insured  to  save  them  from  an  apprehended  destruction  by 
fire ;  though  it  appeared  that  the  Are  had  not  touched  the  goods  or  the  building 
containing  them.  Held,  not  a  proper  case  for  set-off.  Hillier  v.  Alleghany  County 
Mut.  Ins.  Co.  497. 

RENEWAL  NOTES.  ' 

See  Insolvent  Companies,  or  pp.  601,  602. 

RENT. 
Under  a  policy  of  insurance  on  a  house,  with  the  condition  that,  in  case  of  loss,  the 
assured  may  either  reinstate  the  building,  or  pay  the  amount  of  the  loss  as  soon  as 
proved,  rent  for  the  period  occupied  in  rebuilding  or  repairing,  cannot  be  recovered 
as  part  of  the  indemnity  due  to  the  assured.  Such  rent  formed  a  distinct  insurable 
interest.  Leonarda  v.  Phctnix  Asswr.  Co.  188 ;  Niblo  v.  North  American  Ins.  Co. 
666. 

See  Profits,  or  p.  514. 

REPAIRS. 

1.  A  policy  of  fire  insurance  contained  a  provision  that  the  building  insured  should 
not  be  appropriated  to  carrying  on  therein  any  trade,  business,  or  vocation  men- 
tioned, such  as  houses  building  or  repairing.  Held,  that  the  provision  was  not 
violated  by  making  ordinary  and  necessary  repairs  upon  the  building.  Held,  also, 
that  whether  the  making  of  repairs  upon  the  building  was  an  increase  of  the  risk, 
was  a  question  of  fact  for  the  jury,  in  the  absence  of  specific  language  in  the  policy. 
Grant  v.  Howard  Ins.  Co.  266. 

2.  Where  the  assured  stipulates  in  the  policy  that  the  boat  shall*  be  completely  pro- 
vided with  "  master,  officers,  and  crew,"  it  is  no  breach  of  such  stipulation  that  the 
boat  was  placed,  temporarily,  in  the  charge  of  workmen,  for  the  purpose  of  repairs. 
St.  Louis  Ins.  Co.  v.  Glasgow,  317. 

REPLACING  GOODS. 
See  Injunction,  or  p.  20. 

REPRESENTATION. 

1.  Consignment.  —  In  a  policy  effected  by  commission  merchants,  goods  held  on  con- 
signment may  be  described  as  "  their  stock."  Franklin  Fire  Ins.  Co.  v.  tlewitl, 
202. 

2.  Existing  or  Past  Facts.  —  The  term  "  representation,"  in  its  application  to  insur- 
ance, has  reference  only  to  existing  or  past  facts,  and  not  to  matters  resting  in 
intention  ;  and  therefore  when  a  party  proposing  an  insurance  verbally  agreed  to 
discontinue  a  fire-place  in  the  premises,  and  a  policy  was  thereupon  made  out,  held, 
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that  in~an  action  thereon  it  was  no  defence  that  the  fire-place  had  not  heen  < 
tinned.    Alston  v.  Mechanics*  Mutual  Ins.  Co.  219. 

3.  Adopted  by  Policy.  —  The  representations  of  the  assured  in  his  application  in  this 
case,  held  to  have  been  adopted  by  the  policy  as  part  of  the  contract  of  insurance. 
Houghton  v.  Manufacturers'  Mutual  Fire  Ins.  Co.  346. 

4.  It  was  field,  further,  that  the  answers,  being  termed  "representations"  in  the 
policy,  were  to  hare  the  effect  of  representations  rather  than  that  of  warranties. 
Held,  also,  that  so  far  as  the  answers  were  material  to  the  risk,  their  substantial 
truthfulness  was  a  condition  precedent  to  the  liability  of  the  defendants.    Ibid. 

5.  True  so  far  as  known.  —  Whether  the  assured  knew  of  facts  and  circumstances  not 
stated,  or  inaccurately  stated,  where  he  stipulates  that  the  representations  made  are 
true,  "so  far  as  known,"  is  a  question  of  fact  for  the  jury.    Ibid. 

6.  Warranty.  —  Certain  representations  as  to  usages  and  practices  observed  in  the 
building  insured,  held  to  amount  to  a  stipulation  that  the  same  should  be  substan- 
tially continued.    Ibid. 

7.  Full  Exposition.  —  In  construing  the  representations,  both  as  to  existing  nets 
and  as  to  future  precautions  to  be  taken,  good  faith,  as  well  as  the  terms  of  the 
policy,  requires  that  there  shall  be  a  full  and  just,  as  well  as  true,  exposition.  A 
mere  literal  conformity  is  not  always  sufficient    Ibid. 

8.  Examination  after  Work.  —  A  representation  haying  been  made  that  an  examina- 
tion of  the  building  was  made  thirty  minutes  after  the  cessation  of  work,  held,  that 
this  required  such  examination  in  cases  of  extra  work  as  well  as  in  ordinary  cases. 
Ibid. 

9.  What  constituted  a  cessation  of  work  is  a  question  of  fact  for  the  jury.    Ibid. 

10.  Misdescription.  —  A  description  of  the  property  to  be  insured  as  if  the  applicant 
were  the  sole  owner,  when  in  fact  he  is  only  a  tenant  in  common,  avoids  the  policy. 
Catron  v.  Tennessee  Marine  fr  Fire  Ins.  Co.  427.     See  note,  p.  436. 

11.  ^4  gross  over-valuation,  as  representing  the  property  worth  $12,000,  when  it  was 
worth  only  $8,000,  avoids  the  policy.    Ibid. 

12.  Parol  Evidence.  —  Where  a  policy  alludes  to  representations  which  had  been 
made,  and  which  were  to  be  binding,  without  incorporating  them  into  the  contract, 
parol  evidence  may  be  given  of  them.     Clark  v.  Manufacturers'  Ins.  Co.  520. 

13.  Certain  facts  held  competent  evidence  of  the  company's  assent  to  the  representa- 
tions referred  to  in  the  policy.    Ibid. 

14.  Fraud.  —  It  is  not  material  that  a  misrepresentation  of  a  material  fact  was  not 
made  fraudulently.    Ibid. 

RISK,  INCREASE  OF. 
See  Increase  of  Risk. 

SALE. 
Executory  Contract.    Seep.  28. 
See  Alienation  ;  Assignment,  or  p.  28 ;  Vendor  and  Purchaser,  or  p.  49a 

SALVAGE. 

The  law  of  marine  insurance,  respecting  salvage,  does  not  apply  to  insurance  agsisst 
fire.    Uscom  v.  Boston  Mut.  Fire  Ins.  Co.  393. 

SECRETARY'S  AUTHORITY. 

1.  The  authority  of  the  secretary  of  an  insurance  company  to  consent  to  an  assign- 
ment for  the  company  will  be  presumed  in  the  absence  of  proof  to  the  contrary. 
And  even  if  evidence  of  his  authority  were  necessary,  proof  that  he  had  often  done 
this  without  objection  would  be  sufficient     Conover  v.  Mut.  Ins.  Co.  677,  682. 

2.  A  note  payable  to  an  insurance  company  was  indorsed  thus :  "  Without  recount, 
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Joel  Scott,  Sec'y."  It  was  objected  that  this  was  not  an  indorsement  by  the  cor- 
poration. Held,  that  the  secretary's  authority  could  only  be  questioned  by  plea  of 
the  defendant,  verified  by  affidavit.  Held,  further,  that  the  indorsement  was  suffi- 
cient to  pass  the  legal  title  to  the  note.    Mcfntire  v.  Preston,  802. 

See  Powers. 

SECURITY  NOTE. 
See  Insolvent  Companies. 

SET-OFF. 
See  Remote  Loss,  or  p.  497. 

STORING. 
The  keeping  of  spirituous  liquors  in  the  building  insured  for  purposes  of  consumption, 
or  for  sale  by  retail  to  boarders  and  others,  is  not  a  storing  within  the  meaning  of 
the  policy.    Rafferty  v.  New  Brunswick  Fire  Ins.  Co.  138. 

SURVEY  AND  SURVEYOR. 
See  By-Laws,  or  p.  339  ;  Evidence,  or  p.  765  ;  Warranty,  or  p.  765. 

TAVERN  KEEPER. 
See  Policy,  or  p.  138. 

TENANT  BY  CURTESY. 
See  Insurable  Interest,  or  p.  98. 

TENANT  FOR  LIFE  AND  REVERSIONER. 
Adjustment  of  Loss  between.  — A  building  insured,  in  which  one  person  is  entitled  to  a 
life  estate  and  another  to  the  reversion,  sustains  a  partial  injury  from  fire.  Held, 
that  the  tenant  for  life  is  entitled  to  have  the  amount  due  from  the  insurance  office 
applied  to  the  repair  of  the  building.  The  owner  of  the  reversion  is  also  entitled 
to  have  the  insurance  money  applied  to  the  repair  of  the  building.  Brough  v. 
Higgins,  443. 

USAGE. 
Vessel.  —  A  policy  of  insurance  against  fire  upon  a  vessel  building  in  the  port  of 
Baltimore,  and  for  a  specified  period,  is  not  controlled  in  its  operation  by  proof  of 
usage  in  other  ports  of  the  Union.  Such  usage  could  not  be  considered  as  entering 
into  the  views  of  the  parties  in  the  present  contract.  Mason  v.  Franklin  Fire  Ins. 
Co.  214. 

See  Reinsurance,  or  p.  579. 

VALUATION. 

1..  Conclusion,  when.  — Valuation  of  the  premises  insured,  deliberately  made  by  mutual 
agreement  between  the  parties  to  the  contract  of  insurance,  is,  in  the  absence  of 
fraud,  collusion,  or  misrepresentation,  to  be  taken  as  the  best  evidence  of  the 
actual  value  of  the  premises.    Fuller  v.  Boston  Mut.  Fire  Ins.  Co.  177. 

2.  The  statement  of  the  value  of  the  premises  insured,  made  in  the  application,  is 
conclusive  upon  the  applicant.    Holmes  v.  Charleston  Mut.  Fire  Ins.  Co.  420. 

VENDOR  AND   PURCHASER. 

Sale  without  Conveyance.  — In  a  petition  by  N.  in  the  course  of  a  suit  for  partition, 
«t  appeared  that  N.  had  purchased  the  premises  under  a  decree  of  the  court,  and 
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that  the  master's  report  had  been  confirmed,  bat  no  conveyance  had  been  executed. 
Prior  to  the  partition  sale  the  premises  had  been  insured  by  the  parties  to  the  suit, 
and  after  the  sale  and  confirmation  to  N.  the  property  was  destroyed  by  fire,  Held, 
that  in  equity  the  property  belonged  to  N.,  and  that  she  was  entitled  to  the  insur- 
ance, and  that  the  other  parties  must  unite  in  giving  her  the  necessary  authority 
to  settle  and  adjust  the  loss.     Gates  v.  Smith,  490. 

VESSEL. 
See  Usage,  or  p.  214. 

WAIVER. 

1.  What  constitutes .  —  If  a  policy  of  insurance,  executed  by  a  mutual  fire  insurance 
company,  is  obtained  upon  the  suppression  of  a  fac#material  to  the  risk,  a  subse- 
quent reception  by  the  company  of  an  instalment  on  the  premium  note  of  the 
insured,  does  not  render  the  policy  binding  upon  the  company,  where  neither  the 
company  nor  their  agent  have  notice  of  the  existence  of  the  fact  suppressed.  AUm 
v.  Vermont  Fire  Ins,  Co.  13. 

2.  What  is  or  is  not  a  waiver  of  the  preliminary  proof,  must  depend  on  the  circum- 
stances and  the  language  used  at  the  time.  Charleston  Ins.  fr  Trust  Co.  v.  Neve,  153. 

See  Alienation,  or  p.  344 ;  Notice  of  Lobs,  or  p.  50. 

WARRANTY. 

1.  Warranty  in  Sales. —  The  doctrine  that  a  general  warranty  on  the  sale  of  prop- 
erty does  not  extend  to  defects  which  are  obvious  to  the  senses,  does  not  apply  to 
the  case  of  warranties  in  policies  of  insurance.  Jennings  v.  Chenango  Co.  MuL  Inr 
Co.  437. 

2.  How  Constituted.  —  A  policy  of  insurance,  after  describing  the  nature  of  the  risk 
in  general  terms,  added,  "  Reference  being  had  to  the  application  of  said  H.  J.  for 
a  more  particular  description,  and  the  conditions  annexed,  as  forming  a  part  of 
this  policy."  Held,  that  this  clause  made  the  conditions  and  application  parti  of 
the  contract,  and  thereby  rendered  the  statements  in  the  application  warranties  J 
so  that  anything  therein  short  of  literal  accuracy  would  avoid  the  policy,    find. 

3.  The  doctrine  of  warranty  and  representation  considered.  Clark  y.  Manuf.  Int. 
Co.  520. 

4.  A  statement  in  the  policy,  that  the  premises  insured  were  the  property  of  the 
plaintiff,  does  not  amount  to  a  warranty.     Gilbert  v.  National  Ins.  Co.  690. 

5.  The  policy  in  this  case  contained  the  following  clause  :  "  Reference  being  had  to 
the  application  of  the  said  K.  E.  for  a  more  particular  description  and  forming  a 
part  of  this  policy."  Held,  that  the  application  was  thereby  engrafted  as  a  whole 
into  the  contract,  and  its  statements  all  made  warranties.    Egan  v.  Mut.  Ins.Co.  696. 

6.  The  general  rule  in  insurance  is  that  a  warranty  must  appear  on  the  face  of  the 
policy,  and  no  instructions  are  regarded  as  warranties  unless  inserted  in  the  policy. 
Kentucky  Ins.  Co.  v.  Southard,  765. 

7.  Survey. —  The  statements  in  the  survey  and  application  are  not  in  general  to  be  re* 
garded  as  warranties ;  though  if  untrue  they  may  amount  to  such  misrepresenta- 
tions as  will  avoid  the  policy,  and  if  relied  on  in  defence  the  plea  should  show  the 
importance  and  untruth  of  the  representations.    Ibid. 

8.  Contiguous  Buildings.  —  If  the  statement  of  the  insured  as  to  contiguous  buildings 
amounts  to  a  warranty  and  the  warranty  is  falsified,  it  avoids  the  policy,  whether 
the  [facts  warranted  against  be  material  to  the  risk  or  not  Gates  v.  Madison 
County  Mut.  Ins.  Co.  785. 

See  Distance  of  Buildings,  or  p.  785 ;  Hazardous  Trades  or  Business,  orp- 
24 ;  Leasehold  Interest,  or  p.  666. 


1426  9** 

Digitized  by  VjOOQLC 


Digit 


zed  by  GoOgk 


Digit 


zed  by  GoOgk 


Digit 


zed  by  GoOgk 


Digit 


zed  by  GoOgk 


